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Commemoration. 


COmmemorationt  in  the  incient  church  were  recttats 
of  the  naincs,  tod  honoarabie  mention  made  in 
die  folevmr  oSoei  of  worfiiip,  of  fuch  peribiia  as 
Jiad  been  eminent  for  piety  and  fant^iiy*  and  who  had 
departed  this  life  inttie  fear  of  God,  and  in  communion 
wiifa  the  charch  of  Chrift,  And  this  wai  done  with  a 
kind  of  prayer  and  thank fgivj ng ;  not  from  any  fuppofed 
heaeit  that  it  would  be  to  the  dead,  but  for  the  example 
and  encooragement  of  the  Kving,  And  from  hence  tnay 
he  deduced  the  obfervation  of  fiiints  days  in  the  church. 
Mj^  Par.  190. 

But  in  prooefs  of  dmet  ea  this  Was  ufually  performed 
•lapon  the  day  of  the  ferfon's  death,  the  fame  degenerated 
into  annals,  anniirerfariea)  obits,  and  fuch  like :  wherein 
prayera  were  put  up  for  the  foal-  of  the  deceafed)  and 
manea  celebrated  for  the  red|pn^ion  thereof  out  of  pur- 
gatory* And  upon  thia  found$inoA''the  cbauntries  were 
eftabfiflicd  and  endowed.    Ayl.  Par.  190. 

Alfof  where  the  ferrice  #f  ^f^lp&r  holiday  falleth  in 
wiiih  a  greater,  it  is  called  a*  efimmembratton ;  in  which 
the  fervice  of  the  greater  hpliday  is  performed^  and  coin*- 
memoration  only  is  made  of  the  faint  for  whom  the  infe. 
rior  fenfice  is  appointed.    Gibf  263. 


t^t^mmmmmmmmmmmma»mmmmtmmmmmmi^^mtaimmmammm^mtmmmm»miW'mmi''^mtfmmip^»m0m9mmrifm 


Commimoam* 

a.  /niOmmendam  »  a  benefice  or  ecclaM^cal  littng,  CommtnlAoif 

V'  which  being  void,  to  prevent  its  becoming  void,  ^^^^ 
cmnmenilaittr^  is  committed,  to  the  charge  and  care  of  fome 
fufecient  derk,  to  be  fopplied  tintil  it  may  be  conveniently 
provided  of  a  pallor.  Thgs  when  a  parfoa  of  a  parifl) 
is  made  the  bifliop  of  a  diocefe,  there  js  a  ceffion  of 
his  benefice  by  fbe  pfomotioni  but  if  the  king  gives 
him  power  to  retain  his  beneficoy  he  fliaU.c^litinMepar* 
Vol.  II^  B  ion 


.2  Commentiam^ 

{on  thereof,  and  (hall  be  faid  to  Hold  it  in  commendam* 
GW.  730.  (a) 
Rcftraintsof  2.  By  a  conftirutioxi  of  Othobon:  Tyhereas  divers  per^ 

commeadas.  yj„j^  /^  avoid  the  iaws  againji  pluraiiiin^  do  procure  vacant 
beneficis^  to  be  commended  to  tbem^  to  the  great  decay  of  piety 
and  hojpitality^  and  to  the  fin  of  tbofe  who  grmnt  fuch  commen^ 
dams  ;  we  do  decree  that  no  church  Jhall  be  granted  in  common" 
dam^  but  for  juji  and  lawful  caufe :  and  in /ucb  ca/tj  that' no 
church  Jhall  be  commenced  to  any  perfon  who  hath  more  than 
one  benefice  with  cure  of  Jouls  \  and  that  no  perfon  Jhall  have 
morecommendamt  than  one  \  on  pain  that  the  famefttall  be  void^ 
and  the  bijhop  who  Jhall  g  rant  fuch  commendam  Jhall  be  Ju/pend- 
edfrom  collating  or  prejenting  unto  benefices  until  befiaU  recal 
the  fame.     Athon,  120. 

And  by  a  confiicution  of  archbifliop  Peccham  :  We  do 
decree^  that  if  any  perfon  Jhall  take  or  obtain  more  than  one 
benefice  with  cure  tf  Jouls^  er  otherwife  incompatible^  without 
difpenfation  of  the  apoftolic  fee^  either  by  way  of  inftitution  or 
of  cujiody  or  commendam^  or  one  by  itjfiitution  and  anothex  by 
commendam^  except  they  be,  held  in  that  manner  which  Grego- 
ry'/ conflitution  made  in  the  council  of  Lyons. doth  permit.;  bo 
Jhall  be  deprived  of  all  benefices  fo  obtpined%'.and,he  excommnnir 
cated  ipfo  fade,  and  not  abfolved  but  by  us -or  eurfucceffm 
or  the  fee  apoftoUc.     Lind*  1 36.        -   ^  .  ^ 

Gregory*!  corjlltution]  Which  was,  that  no  comment- 
dam  Ihould  be  granted  to  any  perfon,  but  who  was  of 
.lawful  age,   and  a  prieft,  and  but  one  conmendam  to 
one  perfon,   and   that  only  when  evident  neceffity.or 


^a)  The  words  '*  to  prevent  its  becoming  void,"  are  not  in 
Godolpbin»  and  feeip  to  have  been.ad4cdiQ.ihajdefinitioaio 
make  it  extend  to  commendams  retinere,  which  Lord  Hobart 
fays  are  not  properly  commendams  though  ufually  called  fo« 
but  merely  faculties  10  retain  1  infra  4.  tor  according  to  him 
there  is  no  difference  between  a  commendam  and  a  prefentment^ 
but  that  the  one  prefents  the  parfon  to  the  church,  the  other 
commits  the  church  to  the  parfon.  Hob,  150.  According  co 
the  fa^e  authority  commendams  are  of  three  degrees ;  one 
femefiris,  that  the  church  may  not  be  without  a  parfon  during 
the  patron's  refpiie  of  fix  months;  another /#r/r/««»  or  for  life ; 
the  third  limitata,  or  temporary,  which  limiution  however  is 
not  allowed  in  commendams  rn/^^.  Hob*  144.  1^3.  Colt 
and  Glover  v.  Bf.  of  Coventry  and  Litchfield^  where  much 
learning  on  this  fubje^l  is  to  be  found*  ^.  C.  i  RoL  Rep,  45 1 . 
and  Moore  SgH*' 

the 


the  advantage  of  the  church  required  it,  and  the 
fame  tr>  continue  no  longer  than  for  fix  months    Gibf, 

9'3.  (*)  ^ 

3.  The  poiTeifion  of  a  biftoprick  doth  of  common  right  Benefice  ▼•ctted 
▼Old  all  other  promotions  :  this  is  the  ancient  law  of  the  ^y  f"«'pt»nce  of 
church  as  exprcffed  in  a  canon  of  the  council  of  Latcran  *  ^^^^i*"*^' 
under  Alexander  the  third  (<:).     And  agreeable  hereunto 

(and  without  doobt;  derived  from  this)  are  the  declarations 
iliat  we  meet  with  every  where  in  the  books  of  common 
law,  that  Off  common  right  all  promorions  are  vacated  by 
the  taking  of  a  bifhoprick  as  fuch  {d)\  but  the  law  is 
otherwife,  if  one  is  a  mere  titular  biOiop,  or  a  fuflfra* 
j^ah  bilbop  upon  the  flatute  of  the  21  //.  8.  c.  14.. 
Gibf.  Q13.  * 

4.  But  this  voidance  may  be  prevented  by  difpenfation  But  the  ivoid* 
of -retainer,   granted  before  poifeflion  of  the  bidioprick :  ■""  '"•y  ^ 
^hrch  IS  commonly  called  a  cwimendam  ruintre.     'F'his  the  Jomml^ttinL* 
pope  had  power  to  do,    as  -claiming  a  right  to  difpofe  of 

afl  prorftotions  becoming  void  in  that  manner.  And  the 
fame  rhing  the  king  may  do ;  either  fingly  and  by  him* 
felf  (as  many  of  the  law  books  hold),  or  at  lead  by  com* 
mand  to  the  archbiihop  to  exert  the  rip:ht  of  difpenfation 
vcrfted  in  hift)  by  the  ftatute  of  the  25  H,  8.  c,  21.  as  the 
ordinary  method  is.  Which  fort  of.  commendam  is  de- 
fined by  Hobart  I0  be,  a  faculty  of  retention  and  conti* 
nuation  of '  the  benefice  in  the  fame  perfon  and  flate 
Wherein  it  was,  notwithflanding  fomething  intervening 
(as  a  1>iflioprick,  or  the  lik«)  that  without  fuch  a  faculty 
would  have  avoided  it  (/).  By  which  means,  the  inftitu* 
tion  and  indudiony  or  other  method  whereby  the  perfon 
obtained  fuch  benefice,  remain  and  are  continued  in  their 
full  force.  And  it  being  the  dodrine  both  of  canon  and 
comtnon  law,  that  former  promotions  are  not  vacant,  but 
by  confecration  in  cafe  of  creation,  and  by  confirmation 
in  cafe  of  tranflation ;  if  fuch  difpenfation  comes  before 
thefe,  it  comes  in  tinoe  enough  to  continue  the  pofTeflion  ; 
but  otherwife  it  comes  too  lace  (/').  Thus  it  is  faid  in  the 
books  of  common  law,  that  cardinal  Beaufort's  difpenfa- 
tion to  hold  the  bifhoprick  of  Winchefter,  coming  after 


(^)  6*^  1.6.  15.  (O-X  I.  6.  7. 

(^)  4  Mod^  210.  (t)  Hob,  143. 

(/)  ^'y  93 •  94*     ^«  7*»^'  M^'     y^^h,  18.     Evans  and 
Kiffin  V.  Jffinjuiik. 

B  2  he 


4  eomntendiun. 

he  was  made  cardinal,  was  void  ;  bot  that  cardinal  Wolr 
fcy's  for  (he  arcbbiflioprick  of  York»  coming  befQrr,  wa$ 
good.      Gihf,  9x3.   {g) 

And  not  only  dignititrs  and  benefices  have  beep  granted 
in  *  coifimendam,  but  alfo  headQiips  of  colleges^  iMid  borpi- 
lalf,  and  chat  by  dirpenration  \  as,  for  inftance,  of  head- 
fliipst  St*  John's  in  Oxford*  to  Dr.  Mewf  bifiiop  of  Bath 
^nd  Welisj  of  Magdalen  college  in  Oxford,  to  Dr.  Hough 
bifhopof  Oxford  }  of  Pembroke  college,  to  Dr.  Hall  biihop 
of  Brifto' :  ^i\d  of  Hofpicals,  at  St.  Ciofa  fiear  WiochefteCi 
to  Dr.  Compton  hi(hop  of  Oxford  ;  and  St«  Oswald's  near 
VVorcefter,  to  Dr.  Fell  bifliop  of  Oxfprd.     Id. 

\x  bath  been  queftiofied,  whether  a  lapfe  might  be  made 

a  commendam  ;  but  that  fi^ems  to  be  a  groundlefs  oicety  $ 

fince  it  is  certain,  that  whoever  bath  right  tp^p^f^i^nt  by 

fu9h  lapfe,  hath  by  the  fame  re#fon  9  right  .to  ponfeot 

that  it  be  granted  in  commendam  perpetM^I,  wbicb  ia 

^quiv^Ient  to  a  prefeqtation.    Id* 

Whether  a  hU       5'  '^  ^^'^  ^^^^  queftsoncd  heretofqie,  whether  a  bifliop 

niop  may  have  I  could  take  a  commendam  in  his  own  diocefe,  becapfetbe 

commendam  in  (^n,^  perfon  Cannot  be  vifitor  and  vifited  :  but  W  bi^tb  beeq 

ki.  owa  diocefe.  ^^f^„^^^  ^Yi%%  the  bilhop  is  under  the  potrcdioii  of  thq 

metropolitan:  and  accoidingly,   that  hf  aaay  bav€  fucb 

commendam.    Gihf,  913.  (h) 

Patron^!  coDrcac     ^'  ^^  commcndam  can  be  granted  but  with  coof^tt  pf 

AcccHaiy.         the  patron.     This  is  the  dodrine  of  the  canon  law  (/)• 

And  therefore  in  granting  a  commendam  rftiMra^  the  king 

(who  is  patron  by  the  promotion)  fignifies  bia  confefit,  bf 

hia  mandate  to  the  archbishop  to  grant  difpenfation :  anA 

if  the  commendam  be  by  ruip^ri,  it  ia  cither  to  t^ke  a  pro* 

.  Qiotion  in  the  biibop'a  own  gift,  ancj  to  bis  accep^anc^  ii  ^ 

confent ;  or  in  the  gift  of  fome  other  patroni  f^nd  then  iho 

confeni  of  fucb  patron  muft  be  given  in  40  nuthentick 

manner,  and  mentioned  in  the  difpenfiitioii.    And  Hobart 

6id,  that  if  the  arcbbilhop  Ihould  commend  to  a  ccftaia 

church  void,  without  the  patron's  cooiiints  the  inftrumeni 

of  commendam  would  be  void,  tho'  the  patron  ihovU 

coofent  afterwards.     Giif.  913,  4.  (i) 

How  fit  a  com-     y.  fiy  «  co.ipmendam  niiune  the  incim.bencys  ia  con^ 

^f,^;^^f;;;||;.tinued.     This  follows  plainly  from  what  hath  been  faid  5 

bcflcj.  that  the  voidance  is  thereby  ^prevented,  which  woold  others 


(^)  Dan;.  80.        <^)  t  Rd.  Rip.  463.    MmH  999* 
(i)  Ash.  131.         (i)  H9b.  152. 

wife 


commentidm. 

Wiffe  have  efifatd  ;  in  the  fame  mtnner  as  it  i«  prevented 
with  regai'd  tb  a  firft  benefice  ineompacible,  by  difpenfi- 
tion  to  hold  a  fecond  or  a  plurality  of  beoeficei.     For  chit 
reafofit  it  wis  faid  by  Hobart,  that  a  commendait)  retinere 
is  improperly  called  k  commendim ;  for  (faith  he)  my 
own  benefice  cannot  be  commended  unto  me«     And  it  is 
clear  from  the  aforegoing  conftiiuiioos,   that  what  the 
dnoo  law  meant  by  this  term,  was  only  with  regard  to 
the  fecond  benefice  taken  ds  mv$^  by  way  of  cuflody  or 
commendam,  and  (to  prevent  the  voidance  of  ihe  firft) 
not  taken  by  way  ojf  infticotion;  and  that  it  was  no  riiore 
than  the  committing  to  the  incumbent  of  one  church  the 
cure  and  revenues  of  aaother«   either  for  a  time  limited 
(as  fix  months),  which  time  the  patron  had  to  cortfider  «>f 
a  proper  clerk  that  the  church  might  be  taken  care  of,  or 
(with  confcnt  of  the  patron)  for  a  longer  term,  to  the  erid 
chitfly  that  fuch  incumbent  might  be  the  better  fupported  : 
Che  firft  of  which  (to  wit,  the  care  of  the  church  during 
the  vacancy)  is  now  anfwered  by  fequefl ration  of  che  btne- 
ficei  and  the  graiit  of  the  fecond  (namely,  the  profits  of 
she  vacancy)  is  rendered  impra£licabte  by  bifliop  or  patron 
or  both,  by  the  ftature  of  the  ai  //.  8.  c.  ii.  which 
gives  the  profits  of  the  vacation  to  fuch  perfon  as  (hall  be 
thereunto  next  prefented  promoted  inRituted  or  admitted. 
Which  profit!  before  this  a£l  belonged  either  to  the  church, 
and  fo  were  in  the  difpofition  of  the  patron  and  bifliop ; 
or  to  the  ordiiiary,  or  other  perfoo  to  whom  by  cuftom 
tbcj  appertained,  and  fo  by  the  previous  conient  of  luch 
perfen  might  be  yielded  to  the  commendatary :  but  the 
odt  intombent  being  a  pet-fon  uncertain,  cannot  give 
fuch  confenf,  and  by  confequence  the  revenues  of  vacan- 
cies, fince  the  making  of  the  faid  a£l,  cannot  be  given  ; 
which  Teems  to  be  the  true  reafon  of  the  utrei"  diiuAs  olf 
that  fort  of  commendams,    with  regard   to  preibyters; 
however  it  hath  continued,  b^  prerogative  royal^  in  favoilr 
of  biflibps.     Griy.QH. 

Bot  a  commendam  capin  (that  is,  a  dignity  or  benefice 
taken  by  a  bifliop  afftr  confecration,  and  without  inAitu* 
tion)  doth  not  create  a  proper  iacumbency.  The  canonifts 
were  not  clear,  whether  during  acominendim,  the  church 
commended  wad  nor  realty  vacant ;  and  whether  the  com- 
fliendatary  was  in  Jaw  any  more  than  a  guardian,  admi- 
niftrator,  or  procurator  of  the  chorch,  during  fuch  va* 
cancy ;  and  they  who  hold  that  they  were  fpmethiDg  more 
(becaufe  commendam  is  a  title  owned  by  the  canon  law) 
pr^fid  OQt  to  fay,  that  they  wcit  incumbcnu  i  they  hold 
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only  by  a  corrupt  and  precarious  titles  invented  dh  piif« 
pofe  to  elude  the  laws  a;^ainfl  pluralities.  In  like  niaaner, 
though  the  books  of  common  law  fay,  that  a  commen- 
datary  by  ntintrt  remains  full  incumbent,  and  may  plead 
as  fuch  ;  yet  of  a  commendatary  by  capert  they  fay,  that 
a  dean  by  fuch  commendam  cannot  confirm  a  leafe  made 
by  the  bifhop,  and  that  a  commendatary  parfon  in  that 
way  cannot  have  a  juris  utrum,  nor  take  to  him  and  his 
fuccefTors,  nor  can  fue  or  be  fued  in  a  writ  of  annuity, 
Gihf.  914. 

But  on  theo^her  hand,  there  is  one  circumftance  which 
makes  much  for  the  real  tide  of  fuch  ancient  commen- 
dataries  as  were  fuch  by   ritiniri\  namely,  that  we  And 
thefe  bene&ces  declared  vacant  by  the  reftgnatiou  of  the 
commendataries,  of  which  there  are  fcveral  inftances  to 
be  met  with  in  the  archbsihop's  regifler,     Id» 
For  what  time        8.  Commendam  may  be  temporary  or  perpetual  at  the 
a  commendiin    pleafure  of  the  king.     When  it  is  temporary,  the  precife 
"'^  **''  time  is  expreflcd  and  limited  in  the  difpenfation ;  when 

perpetual,  the  Oyle  is.  To  long  9s  he  (hall  live,  and  con- 
tinue bilhop  of  that  fee.  And  in  the  cafe  of  a  commen- 
dam niinere^  whether  it  be  temporary  or  perpetual,  it  is 
only  a  temporary  or  perpetual  continuance  of  the  ofiginal 
incumbency,  or  the  prevrnting  of  an  avoidance  for  fuch 
a  term  ;  of  both  which  there  have  been  frequent  inftances. 
And  fo  anciently,  in  the  cafe  of  a  commendam  captrj 
granted  to  prcfbyters;  the  term,  when  it  went  beyond 
fix  months  (which  v*as  little  more  than  a  fcquefiraupn), 
was  fometimes  for  a  year,  in  cafe  a  perfon  who  had  enteri*d 
into  a  religious  ftate  did  ixot  return  after  this  year  of  pro- 
bation; fometimes,  till  another  perfon  was  in  orders; 
fometimes,  to  continue  at  the  pleafure  of  the  ordinary  ; 
and  fometimes  for  life.  But  at  prefent  in  the  cafe  of 
biOiops,  the  books  of  common  law  item  generally  to  fall 
into  the  opinion,  that  a  commendam  capirt  might  to  be 
perpetual ;  becaufe  (there  being  no  previous  title  by  in- 
flitution,  as  it  is  in  the  cafe  of  a  commendam  retintre)  the 
law  knows  not  what  to  make  of  any  thing  that  (hall  be 
called  a  title,  and  not  be  equal  to  that,  at  lead  in  point  of 
perpetuity  (/} ;  and  Dr.  Gibfon  fays,  he  beljeveth  that  in 
,  h&  there  is  no  inftance  of  a  commendam  caperg  in  •  the 

ccclefiaftical  i ecords,  but  what  hath  been  unlimited  or  per- 
petual: tho',  whatever  the  right  be  that  it  conveys,  it 
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ftemeib 
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-feemeth  (in  reafon)  to  be  capable  of  being  as  well  tempo- 
rary as  perpetual.     Qihf,  914. 

,  9*  According  to  the  duration  of  a  commendam  and  How  far  tli« 
the  com  mend  atary,  the  right  of  the  crown  to  prcfent  upon  '^*"?'*  "^[1^  ^ 
promotion  is  fcrved  or  not  fcrved.  If  the  commendam  be  [heMbr!*  "*^ 
limited  to  a  certain  term,  the  king  (hall  prefcnt  by  prero- 
gative at  the  expiration  of  fuch  term,  notwithftanding  the 
previous  grant  of  a  commendam }  unlefs  it  fo  fall  out, 
that  the  commendatary  bi(bop  dies  or  refigns  before  the 
expiration  of  the  term  ;  for  in  fuch  cafe,  the  church  be* 
coming  void  not  by  ceffion  but  by  death  or  reft^nation, 
the  turn  of  the  crown  is  ferve<f,  and  che  patron  (hall  pre- 
fent  (m)«  And  fo  it  is  likewife  ferved,  if  the  commen- 
dam was  originally  unlimited,  that  is  (according  to  the 
language  of  the  faculties)  during  the  life  of  the^perfon 
and  bis  pofleffion  o^  fuch  fee  \  becaufe  this  amounts 
to  a  prefentation,  and  therefore  in  this  cafe  alfo,  the 
rieht  of  the  crown  is  ferved,  and  the  patron  pre^ent^• 
Gtbf,  915. 

But  if  a  bifhop  who  is  poflVfled  of  a  commendam,  it 
tranflated  to  another  fee,  and'  fo  a  new  title  accrues  to  the 
crown  by  a  new  promotion  ;  the  fame  commendam  m4y 
be  continued,  if  the-  king  pleafeth  :  but  it  muft  t>e  by  a 
new  difpenfation,  granting  it  to  be  held  with  the  new 
biOioprick.     Id  {n) 

10.  Commendarn  temporary  in  rettmre  may  be  renewed  Conttnoiflon  or 
and  prolonged  j  that  is  lo  fay,  before  the  original  incum-  ''^"^^■'^'^  ■ 
bency  ceafeth  by  the  expiration  of  the  firft  difpenfation, 
a  fecond  difpenfation  may  be  granted,  to  prevent  the 
avoidance,  and  cootinue  the  incumbency.  'Tis  true 
commendams  being  defigned  to  fupport  the  dignity  o^  the 
epifcopal  charaAer  (which  fincc  the  tim^.  of  the  reformat 
iion  hath  greatly  needed  fupport  in  many  fees)  they  have 
ufually  been  granted  in  perpetuity ;  in  which  cafe,  there 
was  no  occaiion  to  renew  them.  But  that  (uch  renewals 
were  underftood  to  be  legal  and  regular,  appears  by  the 
applications  that  have  been  made  foVthem,  without  any 
marks  of  doubt,  as  to  their  legality :  in  one  inibnce,  by 
the  bi(hop  of  Carltfle  in  the  year  1567,  and  in  another 
inftance  the  very  next  year  by  the  bifliop  of  Cheftc;r. 
But  the  more  ancient  books  of  the  faculty  office  being  all 
lo(l,  we  cannot  certainly  tell  what  efFeft  thefe  applications 


{m)  4  M$d.  2ia.  (a)  Nty  94. 
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bad  I  but  of  late  years  we  fiad,  tbae  a  temporary  cMI« 
mtndam  of  the  biffaop  of  Chefter,  which  was  in  ntinen^ 
being  expired,  a  new  commendam  of  the  Tame  benefice 
was  granted  to  him  in  perpetuity  by  copm^  in  confidcrt* 
«  tion  of  ihe  fmailnefs  of  the  faid  biihoprick,  and  the  pri* 

vate  patron's  having  otherwife  difpofed  of  ibe  ufuafl  com* 
mendam,  wiih  which  it  had  been  formerly  fupported. 
Gibf.  915. 
Htfipning  of  1  II.  As  to  what  bath  been  faid  of  refigning  commen* 
commtiidain.  dams  at  pleafure ;  this  may  be  of  vtty  ill  confequence  to 
the  refpedive  fees ;  many  of  which  are  poor,  and  cannot 
fubCft  without  additional  fupports.  And  perhaps  there 
are  no  other  commend ams  fo  good,  or  fo  convenient }  at 
leaft,  if  they  are  refigned,  and  other  clerks  be  prefented» 
there  will  be  none  vacant  together  with  the  bilboprickj 
And  therefore  it  was  a  general  inflru^ion  which  king 
Charles  the  fir  ft  fent  to  the  bilhops,  not  to  refign  ihejr 
commendams ;  and  we  find  a  particular  letter  written  by 
the  king's  order  to  the  bi(hop  of  Peterborough,  that  iie 
ibould  not  refign  the  living  of  Caftor,  which  he  h(eld  in 
commendam*    Gib/*  915* 
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OMMISSARYisa  title  of  jurifdidimi  apper^ 
taming  to  him  that  exercifeth  ecclefiaflical  jurifdic- 
tion  in  places  of  the  diocefe  fo  far  dtftant  fsom  the  chief 
city,  that  the  chancellor  cannot  eall  the  people  to  the 
bi&op'.«  principal  confiftory  court  without  great  trouble  to. 
them*  This  commiflary'is  called  b^  the  canonrfts  r«M« 
miffitriusi  or  offklalit  fcramui^  and  is  ordained  to  thts  fpe« 
cial  ^Ti;A^  that  he  fliould  fupply  the  office  and  jurifdiAion 
of  the  biihop  in  the  out  places  of  thediocefe,  or  in Tcictt 
pafifliet  as  are  peculiars  to  the  biibop,  and  .exempted  from 
the  archdeacon's  jiirifiiidion  :  for  where  by  'preferiptien 
or  by  compofition  there  are  afcbdeacons  who  hanre  jorif* 
difiioo  in  their  archdeaconries,  as  in  mod  pbces  the]r 
h«ve,  .there  the  office  of  eommiffiiry  isfttperflnoos.  Tnmt 
if  the  law.     4  In/I.  338. 

TtTff  \iW  concerning  wHcTi  ofiicef,  fatting  m  wtlh  the 
law  conceiniog  chanccliors,  vicars  general^  and  officials  3 

the 


Ae  whole  is  treated  of  togetUcff,  noder  the  Htle  Ci^atl- 

ceilor* 

ComsntflTioD  for  pkras  ufes.    Sccr  C^j^rituBIe  it{iw» 

Commofn  prayer.    See  fBobHeft  totildAfi^« 

Communion.     See  llorti'0  dnppm 

Communion  of  the  Sick.    See  &k6» 

Communion  cable.     See  Cittrtj^ 

Commutation.     See  ]0(iian((# 


n Y  G!e7».  113.  impowering  minifteM  to  prefeoc  offeocea 
*^  at  the  court  of  vtfitation^  it  b  provided,  that  if  anjp 
roan  coofefs  hi*  fccret  and  hidden  fins  to  the  cniniAer,  for 
the  unburdening  of  his  confciencc,  and  to  receive  fpiritual 
confolation  and  eafe  of  mind  from  him,  he  (hall  not  in 
any  wife  be  bound  by  this  conftitution,  but  is  ftrahly 
charged  and  admoniihed,  that  he  do  not  at  any  11  me  reveal 
and  make  known  to  any  peribn  whacfoever,  any  crtofte 
or  offence  To  committed  to  his  truft  and  (ecrecy  (except 
they  be  fuch  crimes  as  by  the  laws  of  this  realm  bis  own 
life  may  be  called  in  queftion  for  concealing  the  fame)| 
under  pain  of  irregularity* 


Con^rmaticFtt. 

!•  tN  the  office  of  poblick  bapttfm ;  the  miniffer  direAetb 
-^^the  godfathers  and  godmotfaert  to  take  care,  that 
the  child  be  brought  to  the  bifliop  to  be  confirmed  by 
him,  fo  foon  as  he  or  flie  can  fay  tfit  ci-eed,  the  Lord*! 
prayer,  and  the  ten  commandments  in  the  vulgar  tongue^ 
afnd  be  further  inftruflcd  in  the  church  catechifm  feC  forth 
for  that  purpofe. 

And  by  the  rubrick  at  the  end  of  baptifm  of  thofe  that 
are  of  riper  years  t  ■  It  is  dtpedient  that  every  perfon 

fo  baptized  fliatl  be  confirmed  by  the  biih^p^  far  foon  aftei^ 

his 


lO 


Cottfitmattott; 

his  Gaptrfm  as  conveniently  may  be ;  that  fo  be  may  be 
admitted  to  the  holy  communion. 

And  by  the  rubrick  before  the  office  of  confirmation  ; 
So  foon  as  children  are  come  to  a  competent  age; 
and  can  fay  in  their  mother  tongue  the  creed,  the  Lord's 
prayer,  and  the  ten  commandments,  and  aJfo  can  anfwer 
to  the  other  queftions  of  the  catechiftp^  they  flxall  be 
brought  to  the  biOiop. 

2.  By  Can.  60.  Forafmuch  a^  it  hath  been  a  folemn 
ancient  and  laudable  cuftom  in  the  church  of  God,  con- 
tinued from  the  apoftles  times,  that  all  bi(hops  (hould  lay 
their  hands  upon  children  baptized  and  inftruded  in  the 
catechifm  of  the  chriftian  religion,  praying  over  them, 
and  bleffing  them,  which  we  commonly  call  confirmation, 
and  that  this  holy  action  hath  been  accuftomed  in  the 
church  in  former  ages,  to  be  performed  in  the  bi(hop's 
vifitation  every  third  year ;  we  will  and  appoint,  that 
every  biihop  or  his  fufFragan,  in  his  accuftomed  vifitation, 
do  in  his  own  perfon  carefully  obferve  the^faid  cuftom. 
And  if  in  that  year,  by  reafnn  of  fome  infirmity,  he  be 
tiot  able  perfonally  to  vifit;  then  he  (hill  not  omit  the  ex- 
ecution of  that  duty  of  confirmation  the  next  year  after, 
as  he  may  cbnveniently. 

3.  By  Can,  6i.  Every  minifter  that  hath  cure  and 
charge  of  fouls,  for  the  better  accomplifhing  of  the  orders 
prefcribed  in  the  book  c4  common  prayer  concerning  con- 
firmation, (hall  take  efpecial  care,  that  none  fhall  be  pre- 
fented  to  the  bi(hop  for  him  to  lay  his  hands  upon,  but 
fuch  as  can  render  an  account  of  their  faith  according  to 
the  catechifm  in  the  (aid  book  contained.  And  when  the 
bifhop  (hall  aifign  any  time  for  the  performance  of  that 
part  of  his  duty,  every  fuch  minifter  (hall  ufe  his  beft  en- 
deavour to  prepare  and  make  able,  and  likewife  to  procure 
as  many  as  he  can  to  be  then  brought,  and  by  the  bUhop 
to  be  confirmed. 

,  And  by  the  rubrick  :  Whenfoever  the  bilbop  (hall  give 
knowledge  for  childTen  to  be  brought  unto  him  for  their 
confirmation  ;  the  curate  of  every  pandi  (haM  either  bring 
or  (tud  in  writing,  with  his  h^nd  fubfcribed  thereunto, 
the  names  of  all  fuch  perions  within  his  pari(h,  as  he 
(hall  think  fit  to  be  prefented  to  the  bi(hop  to  be  con- 
£rmed.  And  if  the  bi(hop  approve  of  them,  he  (hall 
confirm  them,  according  to  the  form  in  the  book  of  com- 
mon prayer* 

4. .  And  every  one  (hall  have  a  godfather  or  a  godmo* 
tber»  a9  a  witoffs  of  their  confirmaiion*    Rupr^ 

And 


Conge,  tf  eUtre*  n 


And  no  perfon  (ball  be  admitltd  godfather  or  god- 
pnother  to  any  child  at  confirmation,  before  the  fa  id  per- 
fon fo  undertaking  hath  received  the  holy  cofnm^nionf 
Can»  7g, 

5.  Lord  Coke  Hiys,  If  a  man  be  baptized  by  the  name 
of  Thomas,  and  after  at  his  confirmation  by  the  bifhop 
be  is  named  John  $  his  name  of  confirmation  (hall  ftand 
good.  And  this  was  the  Cafe  of  Sir  Francis  Gawdie, 
chirf  juftice  of  the  court  of  common  pleas 4  whofe  name 
of  baptifm  was  Thomas,  and  his  name  of  confirmation 
Francis ;  and  ths^c  name  of  Frands  by  the  advice  of  all 
the  judges  he  did  bear,  and  afterwards  ufed  in  all  his  pur- 
chafes  and  grants,     i  Injf,  3«  . 

But  this  feemeth  to  be  altered  ^by  the  form  of  the  pre- 
fent  liturgy.  In  the  offices  of  old,  the  bifliop  pronounced 
the  name  of  the  child  or  perfon  confirmed  by  him,  and  if 
he  did  not  approve  of  the  name,  or  the  perfon  hinifeif  or 
bis  friends  defired  it  to  be  altered,  it  might  be  done  by  the 
bifbop's  pronouncing  a  new  name  upon  his  miniftering 
this  rite,  and  the  common  law  allowed  the  alteration ;  but 
upon  reviewed  the  liturgy  at  king  Charles  the  fecond*s 
reftoration,  the  office  of  confirmation  is  altered  as  to  this 
point,  for  now  the  bifbpp  doth  ^ot  pronounce  the  name 
of  the  perfon  Confirmed,  and  therefore  cannot  alter  it. 
y$bn/^  A.  D.   1281.  numb.  3. 

6,  By  the  rubrick  at  the  end  of  the  office  of  con(irmm« 
tiofi: — >-There  (hall  be  none  admitted  to  the  holy  com- 
munion, until  fuch  time  a$  they  be  confirmed,  or  be  ready 
^nd  deQrous  to  be  conCumc4  (^)* 


Conge  h'  tUixt, 

f^ONGE  d*ijllrt^  in  the  language  of  France,  which 
y^  was  introduced  into  our  laws  by  William  the  Norman 
and  his  fucceQbrs,  ftgnifieth  Uave  to  chufi\  and  is  the  king'a 
writ  or  licence  to  the  dean  and  chapter  to  ^hufe  a  bi(bop» 
jn  the  time  of  vacancy  of  the  fee. 

Confccratibn  of  Churches.    See  Cj^utcB^ 
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(0)  For  the  antiqnicy  of  confirmation  fee  De  Com/.  Dift.  V. 
and /-/•  7.  C.  il.  4/      *  \^   * 


it 


J^ONSISTORT  is  the  coort  chridian,  or  fplritu^l 
^  courty  held  foriDerly  in  iht  nave  of  tbe  cathedral 
charch,  or  in  fome  chapel,  ifle  or  ponico  belonging  to 
it ;  in  which  the  biihop  prefidedt  >nd  bad  fome  of  his 
dergj  for  afleflbrs  and  aiEftantt*  But  thii  court  now  is 
held  by  tbe  bi (hop's  chancellor  or  comroifiarj^  and  by 
archdeacons  or  their  officials,  either  in  the  cathedral  church 
or  other  convenient  place  of  the  diocefe,  for  tbe  hearing 
and  determining  of  matters  andcaufes  of  ecclefiaftical  cog* 
nizance,  happening  within  that  diocefe.  £r«.  Par,  JmU 
GlofT.  G9d.  83. 

From  the  confiftory  tbe  appeal  is  to  the  archbifiiop  of 
Ihe  province.    GiJ.  83. 

Confoltdacion  cf  Churches.    See  (KttiMfc 


#•* 


tonfultaUon, 

jrtONSULTATrONU  a  writ,  whereby  a  caafe  be- 
^  Ing  formerly  reoioved  by  prohfbitton  out  6(  the  ecde^- 
fiafticat  court  or  court  cbriSiafl,  to  tbe  kiog'i  cdurt,  ie 
returned  thither  again.  For  if  ihe  judges  of  the  king's 
court,  comparing  the  libel  with  the  f^ggefiion  of  the 
partyi  find  the  fyggcfiion  falfe,  or  not  proved,  and  there* 
fore  tbe  caufe  to  he  wrongfully  called  from  the  court 
chriftian  s  then,  upoif  this  rtfi^<eii/Mii  or  deliberation,  they 
decree  it  to  be  returned  again ;  whereupon  tbe  writ  in  thia 
cafe  obtained,  ii;  called  a  ecnfultathn.    Terms  of  the  law. 

Cbnc^fiiiilg  which  ft  is  enaAed  by  the  (tatute  intituldl, 
^  The  ftitute  of  the  Writ  of  confultatlo^'^  utaide  tn  (he 
^4  Ed.  f.  ^s  fbllowet*h:  fFhinas  iceUftaftinl  juign  Bttbk 
0jfttnfitraa/id  H^  frottrd  in  caufit  mtntd  bifir$  ibtiA^  t^firtli 
0/  tht  iifig's  wrii  9/  pnhihhhtf^  in  cafis  wBtn  rtmed)  toM 
ntt  hi  given  U  €9mpUinanU  ih  thg  Hug* s  courts  bj  any  writ  9ut 
0f.  cbbncit"^^  bicau/i  tbdtfutb  plaintiff's  uiert  difetrtdtf  ihtir 
right  and  ramdy  in  bttb  t^nrts^  as  tuiU  umparal  as/pirittsal^ 
U  tbtir  gnat  damage^  likt  as  tht  king  hath  bun  advirtifed  by 
thigriivM  citnplaint  df  hisfubjeHi  \  durkrd  tbt  fing  mtUtb 
and  iimnumdttb^  thai  whin  uil^^icdtjisd^H  ^  fii^Mfi  tk 

tbi 


thg  €f(tr$fmd  tafa^  if  tbi  Ung-s  prJiiHfkn  Sri/Kid  MMi$  ihi^k 
tbgt  tb€  chMiifkr  9r  thi  chiif  jiflia  #/*  onr  Lnd  tki  king  f $9 
tb$  titm  img^  upon  fight  rf  w  lihJof  tki  fum  tnatUr^  of 
$b0  infianci  $7  iii  fJaintiff^  (if  tb^  con  fa  timt  the  tmft  €§nn9t 
hi  redreffid  If  any  writ  out  of  tho  thoMury^  htU  ihai  thifii^ 
ritual Uurt  ought  Udotormiug  the  manors)  Jhi{U  wnU  to'  tho 
oaUfiafiicaljudgii  befiro  whom  tho  taufi  waifioft  movod^  thaf 
thif  procud  thtrdn^  notwitbjian^g  tbo  kiug*s  probiiitiom  di* 
TiStd  U  tbtm  itfoxu 

Upon  fight  of  tbi  libel]  For  (as  it  was  heictofore  held,) 
agreeabfe  to  the  libel  qught  the  confuhatton  to  be.  And 
therefore  in  Ho/kim*%  cafe,  when  the  parfoo  fucd  in  the 
fpiritttsl  court  for  all  the  tithes,  of  fuch  a  ground,  and  the 
defendant  obtained  a  prohibition,  upon  furmife  that  the 
queen  had  been  ft ifed  of  two  parts  of  the  tithes,  and  had 
granted  them  awajr,  and  that  he  had  paid  the  two  parts  to 
Che  grantee,  altho'  the  prohibition  was  ibr  the  two  parts 
onlj,  yet  when  the  parfon  prayed  confultation  for  the  third 
part,  it  was. denied  \  becaufe  his  confultation  could  not  be 
granted  but  according  to  his  libel,  and  fo  he  muft  libel  for 
Ills  third  part  de  novo.  But  Hobart  leaves  a  query  on 
Ibis  cafe,  whether  he  might  not  have  had  a  coofuitation, 
as  to  the  third  part  only.  And  the  very  next  year,  in 
fiirri^s  cafe,  where  the  parfon  fued  for  tithes  of  hay  ia 
(pecic  for  a  hundred  acres  ;  and  in  a  prohibition  iflue  was 
taken,  whether  the  inhabitants  had  ufed  to  pay  for  all  tithes 
of  hay  of  all  ancient  meadowa  within  the  town  a  certain 
cate  tithe ;  and  the  ji^ry  found  there  was  fuch  a  cuftom  for 
all  the  ancient  meadows,  fa/tog  for  certain  called  Barton 
n^dows,  for  which  tithes  had  been  paid  in  kind;  and 
that  the  party  who  was  fued  for  tithes  in  the  fpiritual  court, 
h?9d  hay  upon  five  acres  of  the  Barton  meadow  i  it  was 
refolved,  that  if  the  jury  had  foiiod  ^gainft  the  cmSooi 
generally,  as  they  might  well  bav^  done,  the  parfon  (hould 
have  bad  hi<  confultation  for  all }  but  however  as  they 
found  the  truth  diftributively,  that  he  had  caufe  to  fue  in 
the  fpiritual  court  for  one  part,  but  not  for  the  other,  be 
had  confultation  as  to  the  Barton  land  $  inafmuch  as  the 
libel  for  tithes  in  kind  for  the  hundred  acres,  was  feveral, 
for  all  or  any  part ;  and  therefore  for  fo  mu^h  aa  was 
Barton,  and  out  of  the  cuftom,  it  was  as  well  libelled, 
as  if  it  had  been  for  that  alone.    Gibf  10.30^    Hob*  115, 

194* 

The  refolution  upon  this  head,  in  Pulbr*9  ca(e,  was  as 

follows:  When  any  libel  in  che  ecckfiaftical  court  con* 
(ains  many  mticks :  if  any  of  them  do  not  belong  to  the 

cognisance 


tJ^  ConfttUation. 


COghiz^nce  of  the  court  chriftian,  a  probibition  miy  Btf 
granted  generally;  and  upon  motion  made,  confuhaCion 
may  be  awarded  as  to  things  which  do  belong  to  the  fpi- 
ritual  jurifdiiSUon ;.  for  the.  writ  of  confukation  with  a 
quoad^  is  frequent  and  uiual.     12  Cc»  44. 

If  thiy  can  fit  that  tbi  cafe  cannot  hi  ndriffidlThX^  fup* 
pofetb  ftriSt  examination  of  the  matter ;  which  is  always 
made  before  cohfulcation  awarded.  For  confuhations  are 
the  judgments  of  courts  had  upon  deliberation,  whereas 
prohibitions  are' granted  upon  furmifes.  To  this  purpofe 
it  was  faii!  by  ^tfw^Atfn. chief  juftice,  (Faugh.  J23.J  **  We 
£nd  no  record  of  prohibitions  denied,  (or  (here  is  no  entry 
made  of  motions  not  granted  1  but  of  prohibitions  granted 
there  is : "  which  makes  the  granting  of  a  prohibition  of 
no  great  authority,  iinlefs  upon  a(9ion  brought  a  confulta* 
tton  be  denied  upon  demurrer*     Gihfm  1030. 

It  is  on  account  of  the  great  deliberation  roJ}e'beftowed 
on  thefe  occafionsi,  and  its  being  an  award  of  the  court 
and  final,  that  no  confult^tion  can  be  granted,  though  by 
all  the  judges,  out  of'^te^m  ;  nor  by  any  of  them  within 
the  terot,  out  of  couit,  as  was  refolved  in  /W/i/s 'cafe ; 
and  lord  Coke  fays,  the  name  of  the  writ  imports  this^ 
that  the  court  upon  coni'ultation  amongU  them  ought  to 
award  it.     Gibf*  1030,     12  C0.  41. 

And  hf  the  50  Ed.  3.  c.  4.  fyhgrg.  a  confuliatitmh  tncg 
duly  granted  upon  a  prchibithn  made  to  the  judge  ofbefy  churchy 
the  fame  judge  may  proceed  in  the  caufe  by  virtue  of  the  famo 
eonfuitation^  mtwithjianding  any  other  prohibition  thereupon  to 
him  delivtred :.  Provided'  alvSays^  that  the  matter  in  the  libel 
pf  the  faid  caufe  be  not  ingrofftd^  inlargedy  or  otherwifi 
changed. 

Where  a  confultaiion  is  once  duly  granted^  H*  42  Elizi 
Sibley  and  Crawley.  On  a  prohibition  for  tithes;  the  de« 
fendant  ihewed,  that  before  that  time  the  plaintiff  had 
fued  in  chancery,  to  (lay  it  by  Englifh  bill,  and  afterwards 
brought  a  prohibition  there,  and  a  confukation  was  there 
granted,  and  that  this  prohibition  is  for  the  fame  caufe, 
namely,  for  matter  of  difcharge ;  wherefore  he  prayed  a 
confultation  upon  this  ftatute,  which  requireth,  that  con- 
fukation being  once  duly  granted,  there  (hall  not  be  another 
prohibition.  But  the  couit  held,  that  this  confukation 
was  hot  duly  granted  according  to  the.  intent  of  the 
ftatutej  becaufe  the  prohibition  was  not  duly  grantable 
there,  and  fo  out  of  the  flatute :  for  it  was  not  duly 
granted  upon  an  Englifh  bill.  And  by  the  court,  The 
fiatute  is  to  be  intended  where  the  confultation  is  granted 

upon 
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upon  exftmiitfatibn  ofMhc  \iiatt^f,  ahdifot  fbr  the  tnfiifSl 
cieftcy  of  t^e  proc^eefingf..*'' Whereupon  it  was*  awarded^ 
that  the  prohibtfion  fhouid  fhind.     Cr^.  £^z,  7^. 

And  aft^rwariir,  '£.  1 1  Ja,  in  ch«  cafe  of  Tey  aod  &x^ 
we  find  it  laid  down  aa  a  rule*by  tke  ^hoie  court  of  ki^rg^i 
bench,  that  if  it  be  apparent  matter,  that  the  confu Station 
Was  not  ^  lily  gTMited;  then  "a  ^new  prohibition  may  be 
granted.  •  7.  Br^ni,  35,     M$d,<^if.  Gihf.  1031. 

Up^  a  frobibiuoft  4na<i^  to  thijud^e  of  hoij  churthi\  fiut  fo, 
that  the  firft  cdnTuitation'  hath  been  granted  upon   the 
matter  or  fubftance  of  (he  fuggefiioii,and  hot  for  default 
of  form  only.    •  For  in  the  cafe  ot  C%x  and  Siymour^  ihoiiah 
the  fame  fuggeftion  had  beerv  made  before,  in  four  feverai 
prohibifiona  for  the  fan>e  land,  and  the  fametimanoer  of 
Cithiog  was  alledged^  4il4  every  of  the  four  times  confuU 
tation  had   been  granted  ;  yet,  becaufe  it  was  io  tytttj 
inftance  only   for  default  of  pro^f  within   fix   months, 
through  neg4eA  to  have  the  witnefles  ready  \a  due  time 
according  to  Edward  the  fixth's  (iatute  of  tithes,  and.  not 
upon  the  right  ot  trial  of  the  cuftom  ;  the  faggeflion  was 
held  to  be  good,  and  a  fifth  prohibition  grantable.  .  And 
in  the  cafe  of  f/^^Wadd  fUfiins^  H  6  Cba.  {p)  the  fame 
dodrine  ii  laid-  (town  as  foliows  :  The  ftatute  of  the  50 
Ed  3.  is  intended;  whbi'e  cdnfultatson  is  granted  upon  the 
fubftance  of  the  fuggeftion,  being  proved  to  be  infufficient 
in  verdid^  or  non^foit  after  evidence ;  and  not  where  it 
is  granted  for  tbeinfufiiciency  of  the  form  of  the  fug« 
geftion,  or  in  thei  proceeding  ihereupon.     Which  do&nwi 
liad  been  at fo  laid  down  before^  in  the  7  ^a.  in.ihe  court 
of  king's  bench  (9);  .namtfly^    when  a  confultatioo  i% 
granted  wpoif-any  default  of  the  prohibition  inform,  bf 
mifprifion  of  the  clerki  or  by  mifpieading  of  ahy  ftature  i 
in    chat  cafe,  or  fuch   like;   a  new  prohibition  may  be 
granted  upon  the  fame  Itbel :  but  if  coofuJcation  be  granted 
upon'  the  tight  of   the  ihing  in  qtieftion,    there  a  new 
prohibiti6n  wall  not  be  granted   upon   the   fame  libeL 

But  the  next  year,  in  the  8  Ja»  in  the  cafe  of  Dorwood 
and  Brikiitden  (r),  the  court  feema  to  have  gone  (bmewhac 
farther  than  bare  form  in  the  rule  there  laid  down  ;  viz. 


(/^  Cro»  Cat.  208 • 

(q)  2  Bro*uuiL  z^^»  .See alio  z&i^  719. 

(r)  2  BronvnL  26. 

1/ 
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If  a  ihaii  Hbel  for  tithes  for  divers  ft9is^  Mi  a  |M'9bilii« 
^ion  is  granied  for  psrr  of  the  yean*  and  after  tbat  a  cofi- 
fultation  is  awarded ;  ycc  the  plaintiiF  miy  have  a  .new 
prohibition  for  the  refidue  of  tjbe  Onit>  ntHmfbiAoiing 
the  fiatute  of  the  jo  EJ.  3.  aad  that  ir  j»e  upon  o^e  feif 
fame  libel.     1J» 

A  cafe  not  unlike  this,  wis  T.  i  ff^,  where  a  prohibi- 
tion had  been  granted  jwpon  fuggpftion  of  a  modus  to  pa^ 
id.  for  every  lamb  falling  in  the  pari(h ;  after  which,  0>n« 
luitation  was  alfo  granted :  then  there  ii^as  a  motion  for 
a  new  prohibition,  00  fuggeftion  of  a  modus  of  ad.  for 
every  lamb  falling  in  a  particu/ar  farm  of  the  fame  parilb* 
And  though  it  is  there  (aid,  that  if  this  modva  had  beea 
found  by  tl^  verdiA,  no  coofuItatioQ  had  beea  gf anied  (1)  ; 
yet  the  court  inclined  againft  a  prohibition  by  reafon  of 
this  fiatute.     2  Fifii,  47, 

^he  fame  judge  may  proieed  in  the  caufe]  Mefmp  le  jttge  2 
It  was  obferved  by  Noy,  in  the  cafe  of  Bituiry^wi  l^aUfUff 
ten  (/)»  that  though  in  the  printed  books,  and  alXp  in  t^ 
extrad  of  the  (latut^  in  the  time  of  R.  %.  and  in  .one  roll 
remaining  in  the  tower,  it  is  the  fame  judge  i  yet*in  the 
parliament  roll  itfielf,  it  is  only  ike  ecdtfiaftical  judge  it 
geneaal ;  and  he  added^  that  tf  it  were-  as  ip  the  printed 
books  and  .exiradls,  yet  this  fliould  not' be  intended. the 
fame  perfonai  }udge,  but  the  faoie  judge  of  cognisance  of 
the  fame  jurifiliAbn  or  caufe;  (b  aa  no  new  prohibitioo 
fliall  be  grantable,  after  confulutioo,  though  the  biihop 
or  archdeacon  confiitute  a  new  judge,  or  the  party  appeal 
from  an  inferior  tp  a  fuperior  court.  Whkh  do^rine  ip 
agreeable  to  the  lefoluaion  in  fiijif^s  cafe,  10  the  14  Ja^  (n) 
i|phere  prohibition  was  prayed,  upon  ah  appeal^  after  coo- 
iukation,  but  was  denied  \  and  the  court  faid,  that  ihif 
ad  ought  to  have  a  seafonab^e  conftrufiion,  to  be  befor# 
the  fame  judge,  and  for  the  £iiiie  caufc  \  that  the  appea) 
doth  only  fuipc^  the  fentcooe,  but  yet  the  lame  ilaiKll 
ftill  in  force ;  that  if  a  new  prohibition  fliould  be  goot^ 
upon  an  appeal,  then  upon  fevtral  appeals  three  or  fogy 
prohibitions  oaigbt  be  granted,  wbic^h  would  be  very  in- 
convenient I  and  that  the  tateot  of  the  ftatute  vrait  thai 


(i)  Thoogh  the  raodos  be  not  found  at  laid,  yet  if  OMjf 
modus  be  found#  it  is  a  fifficient  ground  for  ^efatiD^  a  €?a« 
fultation.     i  T.  Rep.  4a8.    Breek  v.  RiebareS^, 

(t)  Pepb.  159.     PiJm.  418.  • 

{»)  3  Bulft.  i8a.    Meet,  gty, 

4  1^. 


\ 
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he  which  hath  but  one  fuit,  Ihould  not  be  infinitely  trou« 
bled.     Gil/.  1031. 

It  IS  true,  in  the  cafe  of  ZXnjy  and  Cockam^  in  the  22 
ya,  [x)  %  new  prohibition  was  prayed  (and,  as  is  faidt 
obtained)  after  an  appeal  made;  and  that  according  to  the 
reafoning  of  Jones,  becaufe  although  it  was  the  fame 
caufe,  and  upon  the  fame  ]ibel»  yet  it  was  before  a  new 
court.  But  it  is  to  be  obfervcdt  that  the  confultaiion 
there  had  been  granted  for  laci^  of  form  (namely,  upon 
default  of  proof  within  fix  months) ;  in  which  cafe,  as 
hath  been  already  obferyed,  a  new  prohibition  after  con- 
fultation  may  be  granted  to  the  very  fame  judge,  not  with- 
ftandtns;  this  ftatute.  And  though  in  the  cafe  of  B$wry 
and  fFailingtoH,  as  it  ftainls  reported  by  Popbam  (y),  it 
was  refolved,  that  a  new  prohibition  may  be  granted,  if 
there  be  an  appeal ;  yet  this  doth  not  contradiA  the  former 
judgment,  if  we  take  in  the  two  limitations  that  are  there 
added  ;  i •  That  if  he  who  appeals,  prayeth  a  prohibitiori» 
he  (hall  not  have  it;  for  then  fuits  (hall  be  deferred  in  in- 
finitum in  the  ecclefiaftical  courts.  Nor,  2.  If  the  pro« 
hibition  and  confultation  were  upon  the  body  of  the  mat- 
ter, and  the  fubftahce  of  it;  for  other  wife,  he  &all  be  put 
many  times  to  try  the  fame  matter ;  which  is  full  of  vex- 
ation.    Giif.  1031. 

Bi  not  ingroffiJf  enlarged^  or  othirwift  changed]  In  the 
cafe  of  DenUn  and  the  couotefs  of  Clanruardf  in  the  18 
ya,  where  the  firft  libel  was,  that  tithes  had  been  paid 
time  out  of  mind ;  and  the  fecond  libel  was,  that  the 
tithes  had  been  paid  for  twenty,  thirty,  or  forty  years, 
and  time  out  cf  mind  :  this  was  adjudged  a  change  of  the 
libel,  as  laying  the  foundation  of  a  new  title  different 
from  the  former ;  and  the  whole  court  faid,  that  if  they 
proceeded  upon  that  addition^  they  would  grant  a  prohibi- 
tion.    Gib/*  1031.  (z) 

But  when  the  libel  was  for  tithe  milk  of  eight  cows; 
and  upon  a  modus  pleaded,  prohibition  and  iiijun£lioii 
were  obtained  ;  and  afterwards  the  fame  incumbent  libel- 
led for  the  fame  tithe  aeainft  the  fame  perfion,  only  in- 
ferting  a  lefs  number  of  cows:  this  change  in  the  libel 


(x)  2  R9JI.  Rep.  500. 

(y)  Popb.  150. 

(«)  For  this  laft  allegation  would  have  given  a  new  title  by 
prefcriptioQ  according  co  the  civil  law.  2  R^ll.  Rep*  207.  18 
/7i».  Ai»  cy.    See  Hobt  2o3* 

Vol.11.  C  did 
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did  not  make  it  a  diffeient  caufe;  and  therefore  attach>> 
ment  upon  the  prohibition  was  granted.     Gibf.  1032.  («) 

Conventicle.     Sec  lOl^tXittX^^ 


ConvocacioBy 
whiu 


Before  the  coa< 


Cont)ocation* 

I.npHO'  the  word  convocation  be  in  itfelf  of  a  general 

^  (ignification,  and  may  indifferently  be  applied  to 
any  afiembly  which  is  fummoned  or  called  together  after 
an  orderly  manner ;  yet  cuftom  (which  in  tfaefe  matters 
is  wont  to  prevail)  hath  determined  its  fenfe  to  an  ecde-' 
fiaftical  ufe,  and  made  it  if  not  only,  yet  principally,  to  be 
reftrained  to  the  aflemblics  of  the  clergy. 

1.  That  the  bijhop  of  every  diocefe  bad  here  as  in  all 
other  chrifiian  countries  power  to  convene  the  clergy  of 
bis  diocefe,  and  in  a  common  fynod  or  council  with  them 
to  tranfa£t  fuch  affairs  lis  fpecially  related  to  the  order  and 
government  of  the  churches  under  his  juriididion,  is  not 
to  be  queftioned.  Thefe  aflVmbliesof  the  clergy  were  as 
old  almoft  as  the  fiift  fettlement  of  chrifiianity  amongft 
us,  and  amidft  all  our  other  revolutions  continued  to  be 
held  till  the  time  of  king  Henry  the  eighth* 

What  the  bifliop  of  every  diocefe  did  within  his  own 
diftrifi,  the  archhijhop  of  each  province,  after  the  king- 
dom was  divided  into  provinces,  did  within  his  proper 
province.  They  called  together  firft  the  bilhops,  after- 
wards the  other  prelates,  of  their  provinces ;  and  by  de- 
grees added  to  thefe  fuCh  of  their  inferior  clergy,  as  they 
thought  needful. 

In  thefe  two  aflemblirs  of  the  clergy  (the  diocefan  fyn^Js 
and  prov'mAal  counci $)  only  the  fpiritual  affairs  of  the 
church  were  wont  for  a  long  time  to  be  tranfadled.  So 
that  in  this  refpcft  therefore,  there  was  no  difference  be- 
tween the  bi(hops  and  clergy  of  our  own  and  of  all  other 
chriftian  churches.  Our  metropolitans  and  their  fufFragans 
aAed  by  the  fame  rules  here,  as  they  did  in  ^11  other 
countries.  They  held  thefe  alTemblies  by  the  fame  power, 
convened  the  fame  perfons,  and  did  the  fdme  things  in 
them. 


(«)  1  Lten,  iii» 


WhCM 
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When  the  papal  authority  had  prevailed  here,  as  in  niod 
odier  kingdoms  and  countries  in  Europe,  by  the  leave  of 
Ottf  kings  and  at  the  comitiand  of  the  legates  fent  froni 
Rome,  another  and  yet  larger  fort  of  councils  w  ere  ihero* 
duced  amon^  us,  of  the  bimops  and  prelates  of  the  whoI# 
realm.  Thefe  were  properly  national  chiirch  councils  j 
and  were  wont  to  be'  held  for  fome  fpecial  defigns,  which 
cither  the  pope,  the  king^  or  both,  had  to  promote  by 
tiiem. 

But  be/ides  thefe  fynods  commdn  to  us  with  all  other 
chriftian  churches,  and  which  were  in  their  nature  and  end 
as  well  as  conftitution  properly  and  purely  ecclefiaftical ; 
two  other  aflemblies  there  were  of  the  clergy  of  this 
re^lm,  peculiar  to  our  own  ftate  and  country  :  in  which 
the  clergy  were  convened,  not  for  the  fpiritual  .afFairs  of 
the  church,  but  for  the  good  and  benefit  of  the  realm, 
and  to  z6t  as  members  of  the  one  as  well  as  of  the  other. 
Now  the  occafion  of  thefe  was  this :  When  the  faith  of 
Chrift  was  thoroughly  planted  here,  and  the  piety  of  our 
anceftors  had  liberally  endowed  th^  bifhops  and  clergy  of 
the  church  with  temporal  lands  and  pofleflions;  not  only 
the  opinion  which  they  had  of  their  prudenc%  and  piety 
prompted  them  to  take  the  moft  eminent  of  them  into 
their  publick  councils,  but  the  intereft  which  they  had  by 
that  means  in  the  ftate  made  it  expedient  fo  to  do,  and  to 
commit  the  direfiion  and  management  of  offices  and  affairs 
to  them, 

Heoce  our  bithops  firft,  and  then  fome  of  our  other 
prelates  (as  abbots  and  priors},  were  very  early  brought 
into  the  great  councils  of  the  realm,  or  parliament ^  and 
there  confulted  and  a£led  together  with  the  laity. 

Thus  were  the  greater  clergy  firft  brought  into  our  flate 
councils,  and  made  a  conftant  or  eftablifhed  part  of  them. 
But  in  procefs  of  time,  our  princes  began  to  have  a  fur- 
ther occafion  for  them*  For  being  increafed  in  number, 
and  with  that  in  their  wealth  coo,  not  ofily  our  Icings, 
but  the  people  began  to  think  it  reafonable,  that  the  cfergy 
fliould  bear  a  part  in  the  public  but  dens,  as  well  as  enjo]r 
their  Ihare  of  the  public  treafure. 

Hence  our  Saxon  anceftors,  under  whom  the  church 
was  the  moft  free,  yet  fubjefied  the  lands  of  the  clergy 
to  che  threefold  neceffity,  of  caftles,  bridges,  arid  expedi- 
tions. Abd  the  granting  tf  aids  in  thefe  cafes,  brought 
€0  aflemblies  of  die  clergy,  which  were  afterwards  diftiri- 

Silbed  by  the  name  of  c^nvocatitn.     Wake's  State  of  th4 
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After  the  foa-  3*  In  the  Saxoii  times,  the  lords  fpiiitual  (aaMrdtis 
^ueft  till  the  (he  oibcf  dergy)  held  \>y  frankftlmpigne,  but  ycj  niadc 
tejfoo  £4w*  1.  g^^j^j  pj^^^  jj^  ^^  j-^j^j  Q^  ^j^^  grand  council  of  xhc  option  i 

being  ibe  mod  learned  perfons  that,  in  tbofc  times  of  ig- 
norance, jfnct  to  make  laws  and  reguUtions. 

But  Witliaiti  the  conqueror  turned  the  frankalmoigns 
tenures  of  the  biibops  and  fome  of  the  great  abbota  inco 
baronies ;  and  from  'thenceforwards  they  were  pbtiged  to 
fend  perfons  to 'the  wars,  or  were  aflefled  to  theefcuagei 
(which  was  a  fine^or  payment  in  money  tnftead  thereof,) 
and  were  obliged  to  attend  in  parliament.  And  then  their 
attendance  was  complained,  of  as  a  burden.  And  this 
begf  t  the  grand  quarrel  in  Henry  the  fecond's  tune  between 
the  king  and  Thomas  BeckeC  For  the  ftatute  of  Claren* 
don  required  fuch  attendance,  which  confirmed  theefcuage 
on  them.  For  this  they  made  many  exceptions ;  and 
particularly,  that  the  parliament  took  cognisance  of  trea* 
ions  and  felonies :  whereas  the  clergy,  by  a  canon  of  the 
council  of  Toledo,  were  forbid  to  give  judgment  in  cafes 
pf  blood.  And  therefore  co  obviate  this  objedion,  the 
confiitutions  of  Clarendon  permitted  them  to  withdraw  ia 
fuch  cafes;  > 

Notwithfianding  this  conceflion,  they  ftill  objefie^ 
9gainft  the  nth  article  of  that  ftatutc^i  which  required 
fhem  to  be  prefent  until  judgment  was  to  be  given. 

This  article  obliged  them  to  attend  ;  and'therefore  though 
they  had  excepted  the  cafe  of  blood,  yet  they  knew  theit 
attendance  confirmed  their  eftates  as  baronies ;  ami  they 
did  not  care  that  the  munificence  and  frankalmoigoe  of 
the  ancient  kings  (hould  be  changed  into  fuch  tenures. 

But  notwithftanding  the  quarfel  with  Becket,  the  king 

prevailed  that  they  SiovM  coniioue  baronies^    Gilt*  Excb. 
44,  S,  6. 

And  the  following  princes  in  their  parliaments  tax<d 

them  in  ri|fpe£t  of  their  baronies^  after  the  fame  manner 

that  they  did  thofe  of  the  laity. 

Yet  ftill,  this  reached  only  to  the. prelates  and  fupe/Ior 

clergy  %  but  the  body  of  the  clerg]^,  that  bad  no  baronies^ 

and  holding  by  frankalmoigne,  were  in  a  great  meafure 
.exempt  from  the  charges  which  were  afieSS^d  upon  the 

laity,  and  were  therefore  by  fome  other  way  to  be  brought 

under  the  fame  obligation. 

In  order  hereunto  feveral  meafurea  were  taken,  till  at 

]aft  they  fettled  into  that  method  which  finally  obtaLhedt 
.and,fpt,  afide- this  neceffity  pf  any  other  w^y,    Firft,  the 

pope  laid  a  tax  upon  the  church  for  the  ufe  Of<»thc  king  ; 
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and  bath  iKeir  powers  aniring,  the  clergf  wefe  forced  to 
fttbmit  to  it.  Next  the  biihops  were  prevailed  with,  upon 
feme  extraordinary  occafions,  td  oblige  their  clergy  to  grant 
a  fubfidy  10  the  king,  in  the  way  of  a  benevolence  |  and 
for  chitt  letten  of  fecurity  were  granted  back  by  the  king 
to  themi  fo  infore  them  that  what  they  had  done  fliould 
not  be  drawn  into  example  or  confequence. 

Atid  thefe  conceffions  were  fometimes  made  by  the  bi- 
0iops  in  the  name  of  their  clergy :  but  the  common  way 
waa^  that  every  brfoop  held  a  meeting  of  the  clergy  of 
His  diocefe.  Then  they  agreed  what  they  would  do; 
and  imfowered  firft  the  biQiop9,  afterwards  their  arch* 
deacons,  and  finally  prodors  of  their  ow*n,  choftn  for  ^ 
th«c  eirdy  to  make  the  conpeffion  for  them,  ff^aig:  ut 
fitpra. 

•  4.  Thus  ftood  this  matter  till  the  time  of  Edward  the  From  Edw.  i. 
firft;  who,  not  willing  to  continue  at  fuch  a  precarious ^ H*^. ^* 
rate  with  his  clergy,  took  another  method ;  and^  after  fe* 
veral  other  experiments,  fixed  at  laft  upon  an  eftablifli- 
ment,  which  hath  in  feme  fort  continued  ever  fir^ce.  Thtf 
method  he  refolved  upon  was  this:  viz.  That  the  earii 
and  barons  fliouId  be  called  to  parliament  as  formerly, 
and  c;(nbodied  in  one  hodfe:  and  that  the  tenants  in 
burgage  (bmild  fend  their  reprefentatives:  and  that  the 
tenants  by  knight's  fervice,  and  other  fecage  tenant^  in 
the  counties,  (bould  atfo  fend  their  reprefentatives  {  and 
thefe  were  embodied  in  the  other  houfe..  He  defi'gned  X€$ 
have  the  clergy  as  a  third  eftate  3  and  as  the  bifliops  werd 
to  fit  per  baroniam  in  the  temporal  parliamenti  fo  they 
were  to  fit  With  the  infi^rior  clergy  in  convocation.  And 
the  pro)e£i  and  defign  of  the  king  wa9,  that  a»  the  two 
temporal  eftates  charged  the  temporalties,  and  made  law^ 
tcr  bind  ail  temporal  thing!l  within  this  realm ;  fo  this 
other  body  (boufd  have  given  taxes  to  charge  the  fpiritual 
pofieCons,  and  have  made  canons  to  bind  the  ecdefiaftical 
body :  To  this  end  wi|s  the  pramumenUs  claufe  (fo  called 
from' the  firft  word  thereof)  in  the  fummons  to  the  ai'ch*' 
bifliops  and  biihops,  by  which  he  required  them  to  fum<* 
Dion  fuch  of  their  inferior  clergy  to  come  with  them  to 
parliaments  as  he  then  fpecified  and  thought  fu^ient  t<k 
9€t  for  the  whble  body  of  the  ckrgy. 

This  idtered  the  Engliih  convocation  from  the  foreigit 
fynods ;  for  thefe  were  totally  compofed  of  the  btfhops, 
lii^ho'  were  paftors  of  the^church ;  ((or  the  clergy  were  re^^ 
gularly  ei|eeaicd  only  their  affiftants;)  and  therefore  the 
bifliops  jpniy  were  collefiied  to  compofe  fucb  foreign  fynods, 
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to  declare  what  was  the  dodrine,  or  {hould  be  the  dici^Iine 
of  the  church.    ' 

Edward  the  firft  proje6led,  to  have  made  the  clergy  one 
third  eftatr,  dependant  on  himfelf ;  and  therefore  not  only 
called  the  bifliop^,  whom  as  barons  he  had  a  Hght  to  fum- 
ipon,  but  the  reft  of  the  clergy,  that  he  might  have  their 
confent  to  the  taxes  and  afleiTments  made  on  that  body* 

Bur  the  clergy  forefeeing  they  were  likely  to  be  taxed* 
alledged  that  they  could  not  meet  under  a  temporal  au« 
thority,  to  make  any  laws  or  canons  to  govern  the  church* 
And  this  difpute  was  maintained  by  the  arch bifliops  and. - 
bilhopS)  who  were  very  loth  the  clergy  fhould  be  taxedj. 
or  that  they  (houM  have  any  intereft  in  making  eccleiU- 
ftical  canons,  which  formerly  were  made  by  their  fole 
authority;   for  even  if  thofe  canons  had  been  made  at 
Rome,  yet,  if  they  were  not  made  in  a  general  councilj^ 
they  did  not  think  them  binding  here,  unlefs  they  were 
received  by  fome  provincial  conftitution  of  the  bifliops^ 
And  though  the  inferior  clergy,  by  this  new  fcheme  of  £d<« 
ward  the  firft,  were  let  into  the  power  of  making  canons  ; 
yet  they  forefaw  they  were  to  be  taxed,  and  therefore 
joined  with  the  bifhops,  in  oppofing  what  they  thought  an 
innovation,  and  in  tbexnd  paid  no  obedience  to  the  pra^- 
muniinies  claufe ;  hut  the  arcbhiihops  and  biihops  threatened 
|o.  excommunicate  the  king. 

He,  and  the  temporal  eflate,  took  it  fo  ill,  that  the 
clergy  would  not  bear  any  part  of  the  poblick  charge,  thae 
fhey  were  beforehand  with  them,  knd  the  clergy  were  all 
outlawed,  and  their  pofleffions  fetfed  into  the  king's  hands. 

Xhi^  To  humbled  the  clergy,  that  they  at  lad  confented 
to  meet.  And  to  take  away  all  pretence,  there  was  a 
fummonSi  beiides  the  pramumintiscXzsMi^  to  the  archbifbop, 
that  he  Oiould  fummon  the  btfhops,  deans, .  archdeacons^ 
colleges,  and  the  Whole  clergy,  of  his  province.  From 
bencp  therefo/e  the  blfhop^,  deans,  archdeacons,  coUeges, 
and  clergy,  met  by  virtue  of  the  archbifliop's  fummons  j^ 
yt^hich  being  an  ecclefiaftical  authority,  they  could  not 
obJe6t  to.  And  fo  the  bifhops  and  clergy  came  to  convo- 
cation by  virtue  of  the  archbifhop's*  fummons ;  they  efteem* 
ing  it  to  be  in  his  power,  whether  he  would  obey  the 
king's  writ  or  not :  but  when  he  had  ifTued  his  fummons, 
ahey  coiild  not  pretend  it  was  not  their  duty  to  come. 
But^ab^  pramuniintei  writ  was  not  difufed;  becaufe  il 
dirtied  tne  manner  in  which  the  clergy  were  to  attend, 
to  wit,  the  deans  and  archdeacons  in  perfon,  the  cbaptef 
by  Qoe,  ^nd  the  ckrgy  by  two  pr^ftors« 
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So  that  the  dergy  were  doubly  fummoned ;  firft  by  the 
bithop,  to  attend  the  parliament  ;* and,  fecondly,  by  the  * 
archbi(hop«  to  appear  in  convocation.  And  that  the  arch- 
biChop  might  not  appear  to  fummon  them  folely  in  pur« 
fuance  of  the  king's  writ ;  he  for  the  moft  part  varied  in 
bis  fummons  from  the  king's  writ,  both  as  to  the  time  and 
place  of  their  meetrng. 

And  left  ic  might  be  thought  ftill  (of  which  they  were 
ircry  jealotis)  that  their  power  was  derived  from  temporal 
authority,  they  fometimes  met  on  the  archbifliop's  fum- 
mons without  the  king's  writ;  and  in  fuch  convocation 
the  king  demanded  fuppiies,  and  by  fuch  requeft  owned 
the  epifcopal  authority  of  convening.  So  that  the  kiog'a 
writ  was  reckoned  by  the  clergy  no  more  than  one  motive 
for  their  convening.  And  if  the  archbifhop  in  his  fum- 
mons recited  the  king's  writ,  they  protefted  againft  it, 
becaufe  that  was  laying  his  authority  on  the  king's  writ, 
which  the  clergy  would  by  no  means  endure ;  for  they' 
would  not  confent  that  the  prince  had  any  eccleiiaflical 
authority  to  convene  fynods,  but  they  allowed  the  king'a 
writ  to  be  a  motive  for  the  archbiibop  to  convene,  if  be 
agTf  ed  in  judgment  with  the  king. 

And  from  henceforward,  inftcad  of  making  one  flate 
of  the  kingdom,  as  the  king  defigneJ,  they  compofed  two 
ecclefiaftical  fynods,  under  the  fummons  of  each  of  the 
archblhops ;  and  being  forced  into  thofe  two  fynods  be- 
fore mentioned,  they  fat,  and  made  canons  by  which  each 
refpcdive  province  was  bound,  and  gave  aids  and  taxes  to 
the  king.  But  the  arch bifliop  of  Canterbury *s  clergy,  and 
that  of  York,  aflembled  each  in  their  own  province  $  and 
the  king  gratified  the  archbifhops,  by  fuffering  this  neer 
body  of  convocation  to  be  formed  in  the  nature  of  a  par- 
liament. The  archbiihop  fat  as  king ;  his  fufFragahs  fat 
in  the  upper  houfe,  as  his  peers ;  the  deans,  archdeacons, 
and  the  pro£)or  for  the  chapter,  reprefented  the  burghers  } 
and  the  two  pro£lors  for  the  c-ergy,  the  knights  of  the 
(hire.  And  (o  th>s  body,  inftrad  of  being  one  of  the 
eftates  as  the  king  defi&ned,  became  an  ecciefiaflical  par- 
liament, to  make  laws,  and  to  tax  the  poffeffioni  of  the 
church,     cut.  Exch.  Ch.  4, 

But  although  they  thus  fat  ara  parliament,  and  made  law| 
for  the  church,  yet  they  did  not  make  a  part  of  the  par- 
liament properly  fo  called.  Sometimes  indeed  the  lords, 
and  fometimes  the  commons,  were  wont  to  fend  to  the 
convocation  for  fome  of  their  body  to  give  them  advice  iii 
fpiritual  matters  s  but  ftill  this  was  only  by  way  of  advice : 
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for  the  ptiliamcnt  have  always  infifted,  that  their  laws, 
by  their  own  natural  force,  bind  the  clergy ;   as  the  laws^ 
of  all  ctuiftian  princes  did  in  the  firft  ages  of  the  church. 
Gilt.  Ex£b.  60. 

And  even  the  convocation  tax  did  always  pafs  both 
houfes  of  parhamenc  \  fince  it  could  not  bind  as  a  law, 
till  i^  had  the  confent  of  the  legiflatufe.     Gilb.  E^cb. 

Even  fo  in  the  Saxon  times,  if  the  fubje£t  of  any  laws 
was  for  the  outward  peace  and  temporal  government  of 
the  church ;  fuch  laws  were  properly  ordained  by  the  king 
and  his  great  council  of  clergy  and  laity  intermixed,  aa 
our  a£ls  of  parliament  are  flill  made,  fiut  if  there  was 
any  dodrinjs  to  be  tried,  or  any  exercife  of  pure  difcipline 
to  be  reformed,  thea  the  clergy  of  the  great  couocil  de- 
parted into  a  feparate  fynod,  and  there  aficd  as  the  proper 
judges.  Only  when  they  had  thus  provided  icr  the  fiatp 
of  religion,  they  brought  their  canons  from  the  fynod  tu 
the  great  council*  to  be  ratified  by  the  king,  with  the 
advice;  of  bis  great  men,  and  ib  made  the  conflitutiona  of 
the  church  to  be  laws  of  the  realm.-r^- And  the  Normao 
revolution  made  no  change  in  this  tcfpe£!«  Kin.  EccU 
SjH.  249. 
Tlie  aft  of  <iiV>  5.  Thus  the  cafe  ftood,  when  the  a6l  of  fubmiffioon 
niffidB  of  the  jj  H^  Jj.  c.  19,  was  made ;  by  whlf h  i^  is  ena£ied  as  fol- 
.*i  ««•  «•       loweth  :  IVbin  tbi  king's  humble  and  ^btdiint  fubje^s  tb^ 

iiergy  tf  ibis  realm  of  England,  bavi  not  only  acknowUdgid% 
auording  to  tbi  truths  tbat  tbi  convocption  of  thejame  tUrgy 
.  Ji,  always  hatb  been^  and  ougbt  to  bi  aJfembUd  only  by  tbt^ 
king's.  wrii,i  but' alfo  fiibmitting  tbemjilvts  to  the  king's  ma^ 
jejly%  have  promi/id  in  verbo  facerdotii  that  they  Will  nevir 
/rem  bencefortb  prefiam  to  attempt^  alledge^  claim^  or  put  in 
un^  ina^f  promulgcy  or  execuie  any  mw  canons^  confiitutions^ 
wdinamesy  provincial^  or  other ^  or  by  what/oever  nami  ibeyi^ 
jhaJi  hi, called^  in  the  convocation^  unlefs  the  k'tYig's  mofi  royal 
ojint  and  licen^i  may  to  them  be  badt  to  maki^  promulgi^  and 
gmcHtf  tbi  fame^  and  tbat  his  majefty  do  givi  his  moft  royei 
ajfent  apd  authority  in  that  bihal/i  It  is  tbinfon  enaSled^ 
ftfcorjing  to  tbi  /aid  /ubm/fton^  th%t  thiy  sior  any  0/  them 
Jhall  pn/umi  to  attempt^  atledge^  chim^  or  put  in  tun  anj 
fOffftitHtiom  or  ordinanns  provlvdal^  by  wbat/eever  namo  or 
n^nfts  they  may  bi  calUd^  in  their  convocations  in  tima 
coming  (which  always  Jhall  bi  e/fimbled  by  authority  0/  th$ 
king's  ,writ)i  unli/s  tbi  /ami  clergy  may  hove  the  king's  moft 
royal  a£int  and  liana^  to  mako^  prcmulgCt  and  executi  /uck 
canons^  jwflitutions^  and  ordinances^  pfovincial-or  /jnodal:^ 

upoli 
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1^  p4in  of  eviry  om  of  the  faid  ckrgy  doim  tontrmy  t§ 
Uk  tf^7v  ^^'^  ^^^»^  there  f  convi^f  to  jftiffir  imprifinmint^ 
and  mah  fine  at  tht  king's  willm 

AccoVdingly«  T.  8  Ja.  It  was  refolved  upon  this  ftatute^ 
by  the  two  chief  juiticea  and  divers  other  juftices,  at  a, 
committee  before  the  lords  in  parliament ;  i.  That  a  con^ 
vocation  cannot  aflemble  at  their  convocation  without 
the  aflent  of  the  king.  2.  That  after  their  afTemblj  they 
cannot  confer,  to  conflicute  any  canons  without  licence 
of  the  king.  3.  When  they  upon  conference  conclude 
any  canons,  yet  they  cannot  execute  any  of  their  canons 
without  the  royal  aflent.  4,  That  they  cannot  execute 
any  after  (he  royal  aflent,  but  with  thefe  four  limitationa;.  . 
(i)  that  they  be  not  againfl:  the  prerogative  of  the  king;, 
nor  (2)  againft  the  common  law;  nor  (3)  againft  any 
ftatute.  law;,  nor  (4)  againft  any  cuftom  of  the  realm* 
All  which  appearcch  by  the  faid  ftatute :  And  this  (Coke 
fays)  was  but  an  affirmance  of  what  was  before  the  faid 
^tufie ;  for  it  was  held  before^  that  if  a  canon  be  againft 
the  law  of  the  land  the  hi  (hop  ought  to  obey  the  cotxp^ 
naadment  of  the  king,  according  to  the  law  (»  the  land, 
12  Co.  72. 

Aod  therefore  by  this  a£t  the  clergy  being  reftraiaed 
from  making  any  canons  or  conftitutions  in  their  convo* 
cations  without  the  king's  licence,  the  power  as  to  this 
particular,  which  was  beford  lodged  ki  the  hands  of  thq 
metropolitan,  is  now  put  into  the  hands  of  the  king,  who 
having  by  authority  of  his  writ  commanded  the  archbi^ 
(bops,  to  fummon  them  for  ftate  purpofes  (as  the  tenor  of 
his  writ  fliews],  has  it  now  in  his  own  breaft  whether 
be  will  let  them  a£l  at  all  as  a  church  fynod  or  no» 
They  are  a  convocation  by  the  writ  of  fammons,  but  a 
council  properly  fpeaking  they  are  not,  nor  can  they  le* 

J  rally  ad  as  fuch  till  they  have  obtained  the  kind's  licence   .. 
o  to  do.     fFaii  :  utfupra. 

6.  Only  parfons,   vicars,  and  perpetual  curates,   arc^EUaioa. 
capable  of  giving  their  votes  in  chufing  proftors  for  the  . 
diocefan  clergy.     Jobaf*  150. 

If  any  member  of  the  convocation,  who  is  a  prodor^ 
dies ;  the  archbilhop  ifllies  his  n^andate  to  the  bi(bop  o{ 
that  diocefe  to  eled  another ;  and  this,  by  virtue  of  the 
po.wcr  inherent  in  him  to  fummon  his  fuffragan  bilhops  ^ 
who  being  to  obey  him  in  all  things  lawful  and  honeft^ 
and  the  clergy  their  bifliop  in  the  like  manner,  they  by. 
that  comipand  make  an  eIe£lion  to  fupply  the  place  of  one. 
of  their  proSlors.     Gilb.  Excb.  58,  59,  ^ 

7.1a 


26  Con))oeation/ 

NttmWr*  7.  Tn  the  province  of  Canterbury  there  are  only  tw» 

proStoTi  returned  for  each  diocefe :  in  thofe  diocefes  where 
there  are  feveral  archdeaconries,  two  are  nominated  by  the 
clergy  of  each  archdeaconry ;  and  out  of  thefe,  two  are 
chofen  to  ferve  as  pro6tors  for  the  whole  diocefe.  But  in 
the  province  of  York,  two  prodors  are  fent  to  convo- 
cation for  every  archdeaconry ;  ocherwife  the  number 
would  be  (o  fmall,  as  fcirce  to  deferve  the  name  of  a  pro* 
▼incial  fynod.  By  this  means 'it  comes  to  pafs,  that  the 
parochial  clergy  have  as  great  an  ihtereft  in  convocation 
there,  as  the  cathedral  clergy.  Whereas  in  the  pro* 
vince  of  Canterbury,  the  lower  houfe  of  convocation 
eonfifteth  of  twenty-two  deans  (taking  in  Weftminfter 
and  Windfor),  twenty-four  pro£lors  of  the  chapters, 
fifty-three  archdeacons,  in  the  whole  .ninety- nine  of  the 
cathedral  clergy ;  and  there  are  but  at  the  fame  time 
forty- four  proAors  for  the  parochial  clergy.  J^bn/.  150. 
fFaie  34. 
TwokMftf.  8.  Anciently  the  lower  clergy  fat  in  the  fame  houfe 

with  the  bifhops ;  and  in  the  province  of  York,  the 
bifhops  and  other  clergy  do  fit  in  the  fame  boufc  ftiil. 
J^bnjr  i49.       ,  . 

But  in  the  province  of  Canterbury  (as  hath  been  faid),^ 
they  confift  of  two  houfes ;  the  upper  houfe,  where  the 
archbifhop  and  bifhops  fit;  and  the  fower  houfe,  where 
the  reft  do  fit.    4  In/f.  322. 

And  as  there  are  two  houfes  of  convocation,  fo  there 

are  two  prolocutors,   one  of  the  bifhops  of   the  higher 

I       houfe,  chofen  by  that  houfe:  another  of  the  lower  houfe, 

and  prefcoted  to  the  bi(hops,  for  th»ir  prolocutor.    4  Injf^ 

Mnk|t^  9.  By  the  ftatute  of  8  Hen.  6.  <.  i.  Btcaufi  the  pn* 

iatts  and  clergy  of  the  nalm  eailid  to  thi  convocatun^  and 
tbiir  firvants  and  familian  tbat  come  witb  them  to  futb  cony 
vocation f  o/imiimes  beafnfted^  mtlified^  and  inqyiited\  our 
'  lord  ibi  hngi  willin£  to  providi  for  tbefecurity  and  qkietmfs 
of  tbe  faid  prehtis  ani  clergy  ^  at  tbe  fupplication  of  the  fame 
prelates  and  clergy^  and  by  tbe  ajftnt  of  tbe  great  men  and 
oommons  of  tbe  realm^  bath  ordained  and  eftahlijbedy  tbat  all 
the  clergy  hereafter  to  be  called  to  tbe  convocation  by  tbe 
Ung^s  tvrit^  and  their  fervant$  and  familiars^  Jball  for  rher 
hereafter  fully  ufe  and  enjoy  fucb  liberty  or  defence  in  coinings 
tarrying^  and  returning^  as  the  great  men  and  commonalty  of 
tbe  realniy  called  or  to  be  called  to  tbe  king*i  parliament^ 
do  eyoy^  andxioire  wont  to  enjoy^  or  in  time  to  cme  oitgbtl 
U  moy. 

Aq4 
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And  in  the  journals  of  the  houfe  of  lords,  we  find  fe- 
deral applications  to  their  lordihips  for  redrcfs  in  ^afes 
where  this  liberty  of  the  convocation  clergy  hath  been  in- 
vaded; which  their  lordihips  have  accordingly  granted. 
Ciif.  951. 

ID.  In  conv6cation»  thofe  who  are  abfent,  by  leave  or  Prosiei. 
connivance,  are  allowed  to  vote  by  proxy ;  and  tht  bifliops 
who  hold  lefler  dignities  in  commendam,  can  confiituto 
any  perfon  that  is  member  of  the  Jower  houfe  to  vote 
there  as  their  proxy,  for  fucb  deanries  or  archdeaconries 
as  they  hold  by  coromcndam.     J^lmf.  142. 

II*  Ctf*.  139.  Whofoevcr  flnll  affirm,  that  the  fscred  G«Mfal |mns»  * 
Jynod  of  this  nation  in  the  name  of  Chrift,  and  by  the 
lung's  authority  aflemblcd,  is  not  the  true  church  of 
England  bv  reprefentation;  let  him  be  excommunicated, 
and  not  reftored  until  he  repent  and  publickly  revoke  that 
his  wicked  error. 

Can.  140.  Whofoever  (hall  affirm,  that  no  manner  of 
perfon,  either  of  the  clergy  or  laity,  not  being  themielvet 
particularly  aflembled  in  the  faid  facred  fynod,  are  to  be 
fubje^l  to  the  decrees  thereof  in  caufes  ecdefiaftical  (made 
and  ratified  by  the  king's  fapreme  authority)  as  not  having 
given  their  voices  unto  them  ;  let  him  be  excommunicated^ 
and  not  reftored  until  he  repent  and  publickly  revoke  that 
hit  wicked  error. 

Can.  141.  Whofoever  fliall  affirm,  that  the  facred  fynod 
aflembled  as  aforefaid,  was  a  company  of  fuch  perfons  aa 
did  confpire  together  againft  godly  and  leligious  profeflbrs 
of  the  gofpd,  and  that  therefore  both  they  and  their  pro- 
ceedings,  in  making  of  canons  and  conftitutions  in  cauGes 
ecclefiafiicat  by  the  king's  authority  as  aforefaid,  ought  to 
be  xlefpifed  and  contemned,  the  fame  being  ratified  con* 
firmed  and  injojned  by  the  faid  regal  power  fupremacy 
and  authority  $  let  them  be  excommunicated,  and  not 
reftored  until  they  repent  and  publickly  revoke  that  their 
wicked  error. 

12.  Lord  Coke  Tayi,  a  convocation  may  make  confti-Ko  power  to 
tutions,  by  which  thofe  of  the  fpiritualty  (hall  be  bound,  J»^"^'*«  ^•"^»- 
for  this,  that  they  all,  either  by  reprefentation  or  in  per* '  ^"^ 
fon,  are  prefent  $  but  not  the  temporalty.     12  Co.  73. 

And  in  the  cafe  of  Matthews  and  Burditt^  H.  i  Ann. 
In  the  primitive  church,  the  laity  were  prefent  at  all  (ynods. 
When  the  empire  became  chriftian,  no  canon  was  made 
without  the  emperor's  con(knr.  The  emperor's  confent 
included  that  of  the  people;  he  having  in  himfelf  the 
^hole   legiflative   power,   which  our  lUngs  have  not. 

There* 
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Therefore  if  the  kinp  snd  clergy  make  a  canon,  if  binds 
the  clergy  in  re  ecclefijfiica,  but  it  doth  not  bind  laymen  $ ' 
they  are  not  reprefented   in  convocation^  their  confeUt 
being  neither  given  nor  afked.    i,  Ba/L  4! 2. 

And  in  Cox's  cafe,  M»  1700.  By  Wright  lord  keeper : 
The  canons  of  a  conrocstkm  do  not  bind  the  laity  with* 
out  an  z£t  of  parliamenr.     i  Pmrf  Wi  32. 

And  finaUy,  in  the  cafe  of  Middhion  in6  Or$ft^  M,  i€> 

'  Gi9,  2.  it  was  deterolined  by  the  vnaniinoas  refolutron  of 

*tiie  court  of  king's  bench,  that  fuch  canons  do  not  proprio 

vigore  bind  the  laity.     5/r.  1056. 

K«r  ^B^  x\A      13,  The  Convocation  tan  do  nothing  againft  the  law  of 

Uwot  thei»d.  ji^g  jjinj  J  f^^  ^^  p^^j  ^  ^^  j^^^  l,g  j^  common  law,  or 

^  ilatute  law,  can  be  abrogated  or  altered  without  aA  of 

pi^liaflaenc^     ra  Ci^«  73. 

And  by  the  ftacote  of  25  H.  8.  r.  19.  it  ir  provided, 
that  no  canons,  conftitutions,  or  ordinances  fliall  be  made, 
or  pat  in  e9tectrti<m  wirhiil  this  r^lm,  ^  authority  of  the 
oon^ocati<bn  of  the  clergy,  which  Ibatl  be  contrariam  or 
repugnant  to  the  king's  prerogative  royal,  o#  the  cufloms^ 
laws,  or  ftatntes  of  this  realm  (A)«  ' 

14.  By  the  24.  H.  8.  c,  12.  (concerning  appeals)  it  ts 
enaAed,  that  in  all  caufes  teftamentary,  matrimonial,  or 
of  tHhes,  depending  in  the  ecclefiafiical  courts^  which 
ihall  touch  the  king,  the  party  grieved  may  appbal  to  tho 
upper  houfe  of  convocation  being  then  convocate  by  thqr 
king's  writ**  or  next  enfinng,  within  the  province  ;  fo  that 
fach  appeal  be  taken  by  the  party  grieved  within  fifteen 
days  next  after  judgment  given :  and  that  determination 
Ihall  be  final,  fo  as  that  the  matter  fe  determined  (halt 
never  after  come  in  quefiion  and  debate,  to  be  examiiked 
in  any  other  court, 

15.  The  convocation  ufually  continueth  during  the 
time  of  parliantent ;  but  as  Dr.  Warner  obferves  the  par- 
liament and  convocation  are  feparate  bodies,  independent 
on  one  another,  and  called  together  by  different  writs; 
and  therefore  the  diflblution  of  the  parliament  ddth  not 
necdfiarily,  or  in  any  refped,  difiblve  the  eonvtocation  v 
fo'that  they  may  continue  to  fit  longer  than  the  parliament 
if  the  king  pleafes.     2  Warn.  535, 

i6.  Finally,  (he  clergy  having  continued  to  tax  them* 
felvei  in  convocation  as  aforefaid,  thefe  aflemblies  wcro* 


.ilppf  al  to  the 
coovocition* 


CbBttAuance* 


Tb«ir  decline* 


{h)  This  ftatote  was  deelarat6ry  of  the  old  (iomtaiott  law* 
12  Rtf*  ^^.    I  Bh  C0m  zfg* 

regularly 
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reguUrly  kept  op  till  thc|  id  of  the  13C.  2t  c,  4.  wa$ 
pdScd^  when  the  clergy  gave  their  lail^fMbfldy ;  it  being 
then  judged  chore  advantageous  to  continue  the  taxing 
them  by  way  of  a  land  tax  and  poll  tax^  as  it  bad  been  in 
the  time  of  the  long  parliaineAC  during  the  civil  wars. 
Gils,  Exch,  56,      • 

And  in  the  year  1664,  by  a  private  agreement  between 
Sheldon  archbi(hop  and  tK^  Wd  chancellor  Clarendon  and 
other  the  king's  minifters,  it  was  concluded,  that  the 
C:iergy  (hovild  Hlently  w^ve  the  privilege  of  taxing  their 
DWB  body«  and  permit  themfelves  to  be  included  in  the 
money  bills  prepared  by  the  ^otnnaons*  And  this  haiU 
made  convocations  unneceflTary  to  the  crown,  and  incon^ 
lldcrable  In  themfelves.     2  IVarn.  6f  1,  6i2. 

And  iince  that  time  the  clei^gy  have  been  allowed  to 
Vote  in  chuiing  knights  of  the  (hire,  as  other  freeholders, 
which  in  former  times  they  did  not.     John/l  150. 

And  from  that  time  thj;  convocation^  hath  never  paffed 
any  fynodical  a£t ;  and  from  th^ceforth  until  the  year 
1700,  for  the  mod  part  they  were  only  called,  and  very 
rarefy  did  fo'  much  as  nvcf t  together  in  a  full  bodyj  and 
with  the  ufual  folemnity.  It  is  true  that  during  the  re- 
mainder of  king  Charles  the  fecond*s  reign,  when  th^ 
ofike  of  prolocutor  was  void  by  death  or  promotion.  To 
many  of  the  lower  boufe  came  together  as  were  thought 
fufficient  to  chufe  a  new  one ;  and  thofe  members  that 
were  about  the  town  commonly  mety  during  parliament, 
once  a  week,  had  prayers  read}  and  were  {orm^lly  con- 
tinued till  the  parliament  was  iiiilblvedi  and  the  convo«r 
catibo  together  with  it.  And  in  king  James  the  fecond's 
time,  the  writs  iflued  out  of  courfe,  but  the  members 
did  not  meet.  In  the  year  1689,  after  the  acceffion  of 
king  William  and  queen  Mary  to  the  throne,  a  convo* 
•ation  was  not  only  called,  but  began  to  fit  in  due  form  ; 
but  their  refolu^OPS  came  to  npthing.  And  from  thence 
till  the  year  1700,  they  were  only  caned,>  but  did  not 
meet :  but  in  that  year,  and  ever  fince,  at  the  meeting 
of  the  parliament,  the  convocation  of  the  clergy  hath 
likewife  been  folemnly  opened,  and  the  lower  clergy  have 
been  permitted  to  form  themfelves  into  a  houfe,  and  to 
chufe  their  prolocutor  \  nor  have  they  been  finally  dif<- 
inified  fo  foon  as  that  folemnity  .was  over,  but  continued 
from  time  to  time,  till  the  parliament  hath  broke  up  or^ 
heen  diilblved.  And]  now,  it  feems  tp  be  agreed^  that 
they  are  of  tight  tp  be  aflembl^d  concurrently  with  par- 

liaineiitSt  snd  iMy  aA.smd  proceed  as  ptqvincial  councils 

when 


when  his  majefty  in  his  royal  wifdom  (hall  judge  it  eZ* 
pedient.     Jobri/l  1419  29  3. 


Cope. 


/^OPE  fignifieth  in  general  a  canopy,  or  vaulted  coveN 
^  ing ;  and  from  thence  feemeth  to  have  heen  transferred 
to  denote  that  veftment.of  the  priefts,  which  coverttb 
the  back  and  (hoalders. 


Coro!)?* 

A  C$^oiy  is  an  allowance  of  meat,  bread,  drink,  money* 
^^  cloathing,  lodging,  and  fuch  like  neceflkries  for 
fuflenance.     Terms  of  the  law.      ' 

It  is  fome'times  certain,  where  the  certainty  of  things  is 
fet  down ;  fometimes  uncertain,  where  the  certainty  it 
not  fet  down.     Id. 

'  Some  corodies  began  by  grant  made  by  one  man  to 
another  ;  and  fome  are  of  common  right,  as  every  foun* 
der  of  abbies  or  religious  houfes  had  authority  to  afBgn 
fuch  in  the  faid  houfes  for  fuch  perfons  as  he  fliould 
appoint.    Id. 

Corodies  are  turned  into  penfions  and  money  at  tbia 
day.     Wtod^  b.  %.  a  2.       , 

Corfe  prercnt.     See  jpo!taat{i# 
Council.    See  jibptlOlk 
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Courts. 

THIS   title  treatetb  only  of  <he  jurifdidion  of  the 
ecclefiafiical  courts  in  general ;  the  law  concerotng 
the  feveral  particulars^  is  ioferted  under  Che  rt(jpe^ve 
10  titles: 
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tides :  as  concerning  the  feveral  kin<fs  of  coufts,  under 
the  titles,  lenftft^ry^  convuaUon^  vifiUtiofi^  arches^  audiina^ 
friTigaiiVi^  faculty^  piculiar\  c6ncerDing  the  officers,  ander 
the  titles  m^thdiacon^  eba^tceUor^  commiffary^  vicar  gitural^ 
$fficial^  furf9gaU%  advuaU^  ^tg^fttr^  ftoQor^  apparitor  \ 
coDCertiiog  the  pra£tice  and  manner  of  proceeding,  under 
the  titles  cavtat^  libil^  citation^  evidmce^  ftnUnci^  f'^h  ^P* 
ftalj  prohihitiQn^  i§nfultati4>n ;  concerning  the  judgment 
and  execution  of  the  fentence,  under  the  titles  penance^ 
fufpinfian^  ixcommunieation^  inttrdtSi^  diprivati^n^  digrada* 
ticft,  ftquiftrativH  ;  and  fuch  like. 

1.  For  the  firft  thr^e  hundred  years  after  Chrift,  the  Ongin  of  the 
diftindion  of  eccleiiaftical  or  fpiritual  caufes,  in  point  of  •^^*;^»^»^«*  J"- 
jurtfdt&ion,  did  not  begin  ;  for  at  that  time  no  fuch  dif-"„^^,'|^"'" 
tinAion  was  heard  of   in  the  chriftian  world  ;    for  the 

caufes  of  teflaments,  matrimony,  baOardy,  adultery,  and 
the  reft,  which  arc  called  ccclefiaftical  or  fpiritual  caufes, 
were  mts^lj  civiK  and  determined  by  the  rules  of  the 
civil  law,  and  fubjedl  only  to  the  jurifdi£lion  of  the  civil 
oiagiftrate.  But  after  the  emperors  were  become  chrifiian, 
out  of  a  zeal  and  defire  they  had  to  grace  and  honour 
the  learned  and  godly  bidiops  of  that  time,  they  were 
pleafed  to  fingle  out  certain  fpecial  caufes,  wherein  they 
granted  jurifdidlion  to  btOiops  \  namely,  in  cafes  of  tithes, 
becaufe  paid  to  men  of  the  church  ;  in  caufes  of  matri* 
mony,  becaufe  marriages  were  for  the  mod  part  folemni* 
zed  in  the  church ;  in  caufes  teAimentary,  becaufe  tefla^ 
ments  were  many  times  made  in  txtremis^  when  church- 
men were  prefent  giving  fpiritual  comfort  to  the  teftator, 
and  therefore  they  were  thought  the  fiiteft  perfons  to  take 
the  probates  of  fuch  teftaments :  and  fo  of  the  reft.  Yet 
cbefe  bifliops  did  not  then  proceed  in  thefe  caufes  accord- 
ing to  the  canons  and  decrees  of  the  church,  (for  the 
canon  \z^  was  not  then  made,)  but  according  to  the  rules 
of  the  imperial  law,  and  as  the  civil  magiftrate  proceeded 
in  other  caufes.    Dav,  95. 

2.  Accordingly  in  this  kingdom,  in  the  Saxon  times,  Origm  tliereof 
before  the  Norman  conqueft,  there  was  no  diftindton  ofwithio  rbit 
jufifiJidions  ;  but  all  matters,  as  well  fpiritual  as  temporal,  '^*'"*  '*  P*><^* 
were  determined  in  the  county  court  called  the  ftieriff's^"  *'* 
tourn,  where  the  bi(bop  and  earl  (or  in  hia  abfecce  the 

IberifF)  fat  together ;  or  elfe  in  the  hundred  court,  which 
was  held  in  like  manner  before  the  lord  of  the  hundred 
and  ecclefiaftical  judge.  E*amin.  pf  thi  fchtmt  of  th.  p9W. 
If*  Dtuk^  307.  1  Warn.  274.  2  SuU.  14.  God.  96* 
JJfnf.  246. 

Vol 
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For  the  erclefiaftical  officers  took  their  limiM  of  jutiC* 
didion,  from  a  like  extent  of  the  civil  powei^.  Moft  of 
the  <  Id  Saxon  bifliopricks  were  of  equal  bounds  with  th« 
diftind  kingdoms.  The  archdeaconries,  when  firft  fet* 
tied  into  local  diflri£ls,  were  commonly  fitted  to  the  re* 
fpeiSive  counties.  And  rural  deaneries,  before  the  con* 
quefti  were  corrrfpondent  to  the  political  tithings.  Their 
fpiritual  courts  were  held,  with  a  like  reference  to  the 
aidminiftrition  of  civil  jufiice.  The  fynoda  of  each  pro* 
vince  and  diocefe  were  held  at  the  difcrction  of  the  metro* 
politan  and  the  biOiop,  as  great  c^iuncils  at  the  pleafure  of 
the  prince.  The  vifitations  were  firft  united  to  the  civil 
•inquiliiions  in  each  county ;  and  afterwards,  when  ch« 
.  courts  of  the  earl  and  bifliop  wer^  feparated,  yet  dill  the 
vifitations  were  held  like  the  (herifPs  touroa  twice  a  year, 
and  like  them  too  after  eafier  and  michaelmas,  and  flill 
with  nearer  likenefs  the  greater  of  them  was  at  eafter. 
The  rural  chapters  Were  alio  held  like  the  inferior  courts 
of  the  hundred,  every  three  weeks ;  then,  and  like  them 
too,  they  were  changed  into  monthly,  and  at  laft  into 
quarterly  meetings.  Nay,  and  a  prime  vi&tatio»  was 
held  pommonly,  like  the  prime  folcmote  or  iherifF's  count 
on  the  very  calends  of  May.     Ken.  EtcL  Syn.  2^3,  4. 

And  accordingly  Sir  Henry  Spelman  obferves,  that  the 
bifhop  and  the  earl  fat  together  in  one  court,  and  heard 
jointly  the  caufes  of  church  and  commonwealth ;  as  they 
^t  do  in  parliament.  And  as  the  bifliop  had  twice  in  the 
year  two  general  fynods,  wherein  all  the  clergy  of  bis 
^iocefe  of  all  for(s  were  bound  to  refort  for  mattcfs  coo* 
cerning  the  church  ;  fo  alfo  there  was  twice  in  the  year  a 
general  aflembly  of  ail  the  (hire  for  matters  concerning 
4he  commonwealth,  wherein  without  exception  all  kinds 
of  eftates  were  required  to  be  prefent  $  dukes,  earb^  ba* 
tons,  and  fo  downward  of  the  laity ;  and  efpeciaily  iko 
bifliop  of  that  diocefe  among  the  clergy.  For  in  ihofe 
days  the  temporal  lords  did  often  fit  in  fynods  wkh  the 
bifliopS)  and  the  bifliops  in  like  manner  in  the  courts  of 
the  tenaporalcy,  and  were  therein  not  only  necefiary,  but 
the  principal  judges  themfelves.  Thus  by  the  laws  of 
king  Canutus,  <*  the  fliyre-gemot  (for  fo  the  Saxons' called 
this  aflembly  of  the  whole  fliire)  fliall  be  kept  twice  a 
year  and  oftner  if  need  require,  wherein  the  biAiop  and 
the  alderman  of  the  fliire  fliall  be  prefent^  the  oiie  to 
ieadi«th^  laws  of  God,  the  other  the  law  of  the  land." 
Atid  among  the  laws  of  king  Henry  the  firft,  it^is  or* 
daincd ;  *^  firft,  let  the  laws  of  true  chriftianity  (which 
8  we 
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•tre  caH  the  eccltflitfticft))  be  Fully  executed  'whh  doe  fatiT- 
fadion  i  then  let  the  pleas  concerning  the  king  be  dealt 

*  with ;  and  laflly,  thofe  between  party  and  party :  and 
i^bomfoever  the  church  fyndd  (hall  find  at  variance,  ice 
them  either  make  accord  between  them  in  love,  or  fe- 
quefter  them  by  their  fentence  of  excommunication/^ 
Whereby  it  appeareth,  that  ecclefiaftical  c^iufes  were  kt 
that  time  under  the  cognizance  of  this  court.  But  thefe, 
be  fap,  he  takes  to  be  fuch  ecclefiaftical  caufes,  as  were 
grounded  upon  the  ecclefiaftical  laws  made  by  the  kings 
ihemfelves  for  the  government  of  rhe  church  (for  many 
luch  there  were  in  almoft  every  king's  reign),  and  not 
for  matters  rifing  out  of  the  Roman  canons  which  haply 
were  determinable  only  before  the  btfliop  and  his  mt- 
nifters.— -And  the  biOiop  firft  gave  a  folemn  charge  to  the 
people  touching  ecclefiaftical  matters,  opening  unto  them 
the  rights  and  reverence  cf  the  church,  and  their  duty 
therein  towards  God  and  the  king,  according  to  the  word 
of  God.     Xben  the  alderman  in  like  manner  related  unto 

•  them  the  laws  of  the  land,  and  their  duty  towards  God, 
the  king,  and  commonwealth,  according  to  the  rule  and 
tenure  thereof.     Ril'tquia  Spelm.  13,  53,  54. 

3.  The  feparatton  of  the  ecclefiaftical  from  the  tern*  ^j  n^^  j|j 
pora!  courts,  was  made  by  William  the  conqueror.     And  conqueror^s 
as  from  thence  we  arc  to  dale  this  great  alteration  in  our'^*""  of  fepi« 
conftitution  j   it  is  judged  neceflary  to  recite  the  charter  of  ""''"• 
reparation  verbatim  ;  which  is  as  followeth  : 

**  WiLLiELMUS,  Dei  gratia,  rex  Anglorum,  R.  fiai- 
nardo  et  G.  de  MagnaviUa,  et  P.  de  Valotnes,  eaeterffque 
oieis  fidelibus  de  Eflex  et  Hertfordfchire  et  de  Middfefex, 
friutem.  Sciatis  vos  omnes,  et  caeteri  mei  fideles  qui  in 
Anglia  manenr,  quod  epifcopales  feges,  quae  non  bene, 
nee  fecundum  fanftoram  canonum  prscepta,  ufque  ad 
mea  tempora  io  regno  Anglorum  fuerunt,  communi  concilio 
et  concilio  archiepifcoporuih  [meorum]  et  [ceterorum  (r)J 
epifcoporum^  et  abbatujui,  et  omnium  principium  regni 
mei,  emendandas  judicavi.  Propterea  mando,  et  regia 
auAoritate  pratcipio,  ut  nuilus  epifcopus,  vel  arcfaidiaconus, 
de  legibus  epifcopaiibus  amplius  in  Hundret  placita  te- 
Aeant  s  nee  caufam  quae  ad  regimen  animarum  pertiner, 
ad  jttdictam  fiecularium  homihum  addncant :  fed  quicun- 
qjue  (ecundum  epifcopales  leges,  de  quacunque  caufa  vel 
culpa  interpcltatus  fnerit,  ad  locum  quern  ad  hoc  epifcopus 
elegerit  et  nomtnaverit,  veniat }  ibique  de  caufa  vel  culpa 
fua  Tefpondeat,  et  non  fecundum  Hundret,  fed  fecundum 
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caoonesct  cptfcopalet  Icgei,  cc  refium  Deo  ct  epsrcop^ 
fuo  fociat     Si  vero  atiquis,  per  fvper^iafffi  datus^:  ad  j«fti« 
I  tiam  epKcopalem  venifs  contempfefit,  ct  noluerit  ^  voCC« 

tar  femcl,  et  fccundo,  et  teri'u):  Quud  fi  nee  fic  ad  emen^- 
tioneav  veDerttvCxcommunicetari  e(  ft  opus  fucrii  ad  hoe 
'  vindicaodum,  foriicudo  et  jufikia  regis  vcl  vkrecomitis  ad* 
bibeatur ;  llle  autem  <)ui  vocaioa  ad }utlitiam  q)ifcopi  venWe 
nolueiity  pro  unaqy^que  voiatione  legem  epifcopaiem 
coi^ndabit.  Hoc  ctiam  defendo,  ct  mea  aufiontate  inter* 
dice,  ne  ullus  vicecomes  aut  prsepo&us,  feu  minifter  regitf 
nee  aliquis  Uicub  boma,  dc  legibus  quat  ad  epifcopum  per* 
tinent,  fe  intromittati  nee  aliquia  I^ichi  homo  alium  homi- 
nem  fine  jufticia  cpifcopi  ad  judicium  adducat:  Judicium  vero 
in  nuilo  loco  portecur,  nifi  in  epifcopali  fede,  aut  in  illo  iocof 
quemepifcofiusad  hoc  conftituerit.*'  A^/ilm.V.  a.  p*  14  (d) 

{4I)  WiLLiAM»  by  the  grace  of  God  king  of  the  Engliflb 
to  R.  Bainard,  and  G.  De  Mtgnavilla  and  P,  De  Vnloines» 
and  to  my  othrr  liege  men  of  Effex  and  Hertfordlhire  and  of 
MiddlefeXt  health.  Know  ye  all  and  other  my  lirge  men  wfaa 
dwell  in  Englandy  that  the  epifcopa)  hws  which  have  not  bean 
.  well  (admioiftered)  nor  according  co  the  precepts  of  the  holy 
canODi,  up  to  my  time,  in  the  kingdom  of  Eaelaody  I  base 
thought  fit  to  have  amended  in  a  common  council  and  coancil 
of  my  archbi(hopi  and  other  biihops  and  abbots,  and  all  the 
principal  men  of  my  kisgdom.  I  therefore  oider  and  by 
V  royal  authority  command  thaf  00  bifliop  or  archdeacon  longer 

hold  pleas  of  ihe  laws  epifcopal  in  the  hundred,  or  draw  a 
caufe  which  belongs  to  the  government  of  fouls  to  the  judg- 
ment of  fecolar  menr  but  wbofoever  ihall  be  queftioned, 
.  accordMg  to  the  epifcopal  laws»  touching  any  caufe  or  fatfit 
whaifoever,  let  him  come  to  a  place  which  the  bifiiop  for 
this  (hall  have  chofen  and  named,  and  there  let  him  ae- 
iwfr  touching  his  caufe  or  faulty  and  not  according  to  the 
hundred,  but  according  to  the  canons  and  epi£x>pai  lawf, 
let  him  do  right  both  to  God  and  his  biihop.  But  if  any 
one  ek^rd  through  pride  (hall  have  contemned  or  refufed  to 
come  to  (he  epifcopal  jurifdi^iion,  let  him  be  fummoned  once 
'  and  a  fccond  and  third  time  ;  and  if  he  fitali  not  then  come  to 

make  amends,  let  him  be  excommnnicated.  And  if  need 
^«ll  be  10  enforce  this,  let  the  power  and  jilrifdi^ion  of  the 
king  or  CheniF  be  reforted  to:  and  he  who  having  been  fuift- 
moned  to  thr  jurifdidion  of  the  biihop  ihall  have  refufed  10 
come,  fl)«ll  make  amends  to  the  epifcopal  law  for  every  fopH 
mons.  This  alio  I  forbid  and  by  my  authority  intcrdid.  that 
no  flierriF  or  reeve  or  officer  of  the  king,  nor  any  layman,  do 
intermeddle  ^uh  the  laws  which  belong  to  the  bifliop,  oo^ 
any  layman  do  draw  another  man  to  judgment  eircept  by  the 
lorifdidfoo  of  the  bifhop :  and  let  judgment  be  given  in  oj» 
plaee  but  in  the  epifcopal  feat,,  or  in  that  place  wMchihe 
biQiop  for  this  ibali  have  appoinud* 
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This  charter,  Mr.  Scldcn  fays,  was  recited  in  a  clofc  roll 
of  king  Richard  the  Second,  and  then  confirmed.  Sir.  669. 

4»  For  upon  the  conqueft  miide  by  the  Normans,  the^*?*^!'*^'^^^* 
pope  took  the  opportunity  tt>  uiurp  upon  the  liberties  of"*"""i^*'*^ 
the  crown  of  iLngland.     ror  the  conqueror  came  in  with 
the  pcpe*8  banner,  and  under  it  won  the  battle.     Where* 
upon  the  pope  fcnt  two  legates  into  England,  with  whom 
the  conqueror  called  a  fynod,  depofed  Stigand  arcbbifliop 
of  Canterbury  brcaufe  he  had  not  purchafed  his  pall  from 
Rome,  and  difplaced  many  bi(hops  and  abbots  to  make 
room  for  his  Normans.     This  admiHlon  of  the  pope's  le- 
gates, firft  led  the  way  to  his  ufurped  jurifdi^lion  in  Eng- 
land; yet  no  decrees  psflcd  or  were  put  in  execution, 
touching  matters  ecclefiaftical,  without  the  royal  aflept  | 
nor  would  the  king  fubmit  himfelf  in  point  of  fealty  to  the 
pope,  as  appears  by  his  epiftte  to  Gregory  the  feventh. 
Yet  in  his  next  fucce(Ibr*s  time,  namely  in  the  time  of 
king  William  Rufus,  the  pope  by  Anfdme  archbifhop  of 
Canterbury  attempted  to  draw  appeals  10  Rome,  but  pre- 
vailed not.     Upon  this  occalion  it  was,  that  the  king  told 
Anfelme,  that  none  of  his  biOiops  ought  to  be  fubjecSl  to 
the  pope,  but  the  pope  himfelf  ought  to  be  fubjed  to  the 
emperor;    and  that  the  king  of  England  had  the  fame 
abfolute  liberty  in  his  dominions,  as  the  emperor  had  in 
the  empire.     Yet  in  the  time  of  the  next  king,  to  wit, 
king  Henry  the  firft,  the  pope  ufurped  the  patronage  and 
donation  of  bifliopricks,  and  of  all  other  benefices  eccle- 
fiaftical.     At  which  time  Anfelme  told  the  king,  that  the 
patronage  and  invefliture  of  bifhops  was  not  his  right, 
becaufe  pope  Urban  had  lately  made  a  decree,  that  no  lay 
perfon  fliould  give  any  ecclefiaftical  benefice.     And  after 
this,  at  a  fynod  held  at  London,  in  the  year  1107,  a  de- 
cree was  made,  unto  which  the  king  affented  (faith  Mat- 
thew Paris),  that  from  thenceforth  no  perfon  fhould  be 
invefied  in  a  bilhoprick  by  the  giving  of  a  ring  and  paf«» 
toral  ftaff  (as  had  been  before),  nor  by  any  lay  hand* 
Hereupon  the  pope  granted,  that  the  archbifhop  of  Can- 
terbury for  the  time  being  (hould  be  for  ever  Itgatus  na^ 
tus:  and  Anfelme  for  the  honour  of  his  fee  obtained,  that 
the  archbifhop  of  Canterbury  (hould  in  all  general  coun- 
cils fit  at  the  pope's  foot,  as  aturius  orbis  papa,  or  pope  of 
this  part  of  the  world.     Yet  after  Anfelme's  death,  this 
fame  king  gave  the  archbifhoprick  of  Canterbury  to  Ro- 
dolph  bilhop  of  London,  and  invefted  him  by  the  ring  and 
(>aftoral  ftaff;.and  this,  becaufe  the  fucceeding  popes  had 
broken  pope  Urban'a  promife,  touching  the  not  fending 
of  legates  into  fingland,  unlefs  the  king  (hould  require  it. 
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Aqd  in  the  time  of  the  ne;ct  fucceeding  Vng^  to  wit,  king 
Stephen,  the  pope  gaine^l  appeals  to  the  court  of  Rome^ 
Tor  in  a  (ynod  at  London,  convened  by  Henry  bifliop  of 
Winchefler  the  pope's  legate,  it  was  dec  reed,  that  appeals 
fbould  be  made  from  provincial  councils  to  the  pope:  be- 
V  fore  which  time,  appeals  to  Rome  were  not  in  ufe.     Thus 

did  the  pope  ufurp  three  main  points  of  jurifdiflion,  upon 
three  feyeral  kings  after  the  conqueft  (for  of  king  Wil- 
liam Rufus  he  could  gain  nothing},  viz.  upon  the  con* 
querpr,  the  fending  <f  ihe  legates  or  commiiSo^ers  to  hear 
and  determine  ecclefiaflical  cauies;  upon  Henry  the  firft, 
the  donation  and  inveftiture'of  bifbopricks  and  other  be- 
nefices ;  and  upon  king  Stephen,  the  appeals  to  the  court 
of  Rom/e.  And  in  uc  time  of  king  Henry  the  fecond, 
ib^  pope  claimed  exemption  of  clerks  from  the  fecular 
power.  And,  finally,  in  the  lime  of  king  John,  he  took 
the  crown  from  oiFcHe  king's  head,  and  compelled  htm  to 
accept  his  kingdom  from  tne  pope's  donation.  G$d,  96. 
Oppeted  bf  tke  5.  Neveribelefs  all  this  obtained  not  without  violent 
ibtateioC  firuggle  and  oppofition:  and  this  cagfed  the  ftatutes  of 
pfftvif»r«.  provifors  to  be  made,  in  the  reigns  of  king  ^dward  the 

third  apd  king  Richaid  the  fecond.  By  the  former  of 
which,  (namely,  tbe.ftatutc  of  the  27th  Ed,  3.  c.  1.)  it  is 
ena£ied  ^^  folioweih  : 

BecGufi  It  ii  Jheiitd  to  9ur  hrd  the  ktng^  hy  the  grievous 

^  and  c/amcrous  complaints  of  the  great  men  and  commons  of  thi 

realm  f  hjw  that  ah  gn  cf  the  people  be  drawn  out  of  the  realm^ 

tp  an/wir  of  things  whereof  the  cognizance  pertatneth  to  the 

ilng'i  court  i  and  a  If p  that  the  judgments  given  in  the  famt 

^oi\rt  be  impe&chcd  m  another  courts  in  prejudice  and  dijherifon 

of  our  lord  th(  king  and  of  his  crown  and  of  all  the  pgopU  of 

*     hii  /aid  realpt^  and  to  tU  undoing  and  definition  of  the  conj^* 

.  mon  law  of  the  lame  realm  at  all  times  ufed:  Whereupon^  upon 

.   good  deltheraticn  had  %viih  the  great  ^^^  <tn^  other  mem  of  his 

faid  council^  it  is  ajf.nted  and  accorded^  tkaf  all  the  peiple  of 

the  king's  Ugeance  of  uhat  condition  that  they  if,  which  fhati 

draw  any  out  of  the  realm  inpUa,  whereof  the  cogniTUince per* 

iaineth  to  the  klng*s  court y  or  of  things  whereof  judgments  be 

given  in  the  king's  court^  or  which  do  fue,  iq  any  other  court 

to  defeat  or  impeach  the  judgments  gioen  in  the  iiug*s  eourtp 

fhalloave  a  day^  containing  afoace  of  two  months^  by  wam^ 

ing  to  be  made  to  them^  to  appear  btfore  the  king  affdhfs  counHlm 

or  in  his  chancery^  or  before  the  kin^ s  jufliies  of  the  one  bena^ 

fir  the  other ^  or  hefcrjt  other  the  king^s  jufiices  which  to  the 

fame  fhall  he  deputed^  to.anfwer  in  their  proper  perfons  to  tho 

ifng^  of  the  contempt  done  in  this  behalf     And  tf,  tbff  eom^ 

not  at  tbf  fai4  day  in  tbtir  proper  perfon  to  be  at  tig  l^vth 

they. 


ibty^    ibiir  procurators^   attamiis^   execuiorSf   notaries^  and 
maintaimrsy  JhaU  from  that  day  forth  be  put  out  of  th<  kin^t 
froteiiion^  their  lands  and  goods  forfeit  to  tht  king^  and  their 
bodies  uherefoever  they  may  be  found  Jhall  be  taken  and  impri* 
fined  and  ranfomed  at  the  itng's  wiil^  and  'upon  the  fame  a 
writ  JbaU  bi  made  to  take  them  by  their  bodies^  and  to  feizt. 
their  lands  goods  and  'pojfejftons  into  /^<.  king^s  haUds ;  and  if 
it  be  returned  that  they  be  not  founds  they  Jh'Al  be  put  in  exi^ 
gent  and  outlawed:     Provided^  that  at  what  time  they  come 
before  they  be  outlawed^  and  will  yield  them  to  the  king's  prifoi( 
to  be  juflified'by  the  law%  and  to  receive  that  which  the  court 
Jhall  award  in  this  behalf  they  /hall  be  thereto  rectiufd\  the 
forfeiture  of  lands  and  goods  abiding  in  their  force^  if  they  da 
mt  yield  them  within  thefaid  two  months  as  is  afdrefaid. 

And  by  the  other  ftacuC9»  vjz.  16  Rib.  i^  c.  ^5.  (whictiL^ 
the  pope  called  execrabile  Jlhtutum^  and  the  plfling;  thereof 
fadumet  turpe  f acinus)  it  is  enabled,  chat  if  any  Jhnll  pur^^ 
chafe  or  purfue^  or  caufi  to  be  pur  chafed  or  purjued^  in  the* 
cdurt  of  Rome  or  el  fe where,  any  tranjlaiions  of  prelates^  pro* 
ceffes^  fentences  of  excommunication^    butls^    injirumenti^.  or 
any  other  things  whatfoever  which  touch  the  kingy  againft  him^ 
bis  crown  and  bis  regality^  or  his  nalm^  and  they  w^ieh  bring ^ 
within  the  realm  or  them  receive y  or  m^ke  thereof  notification^ 
er  any  other  exuution  whutjoever  within  the  faid  realm  or 
without :  theyy  their  notaries^  procurato/Sy  maintainersy  abet* 
torSy  fautorSf  and  counfellorsy  fhad  be  put  out  ef  the  king^^. 
frote^ieuy  and  their  lands  and  goods  forfeited  to  the  kingy  %nd 
they  Jhall  be  attached  by  their  bidies  if  they  may  befoundy  ani 
brought  before  the  king  and  bis  councily  there  to  anfwer  to  thk 
cafes  aforefaid^  or  procjs  fhall  be  made  againfl  them  by  pras* 
munire  facbs,  in  manner  as  it  is  contained  in  other Jialutes  of 
previfors  %  and  other  which  do  fue  in  any  other  court  in  dero^ 
gatiori  of  the  regality  of.  our  lord  the  king. 

They  are  called  other  courts  (lord  Coke  fays),  cither  bc- 
caufe  they  proceed  by  the  rule$  oC  other  laws,  as  by  the] 
canon  or  civil  law;  qr  by  other  trials  than  the  common 
law  doth  wari^ant.     For  the  trial  warranted  by  the  law  of' 
England  for  matter^  of  fa£^,  i^  by  verdid  of  twelve  men 
before  the  judges  of  the  common  law  of  matters  pertain- 
ing to  the  common  law,  and  not   upon  examination  of^^ 
fyitnefles  in  anfy  court  of  equity.     So  as  thofe  other  courts 
are'chher  fuch  as  arc  governed  by  other  laws^  or  fuch  as  ^ 
draw  the  party  to  another  ktndof  trial.     3  Inft:  120,/ 

And  where  the  ftatute  of  the  \b  R.  2.  faith,  ^^  in  the' 
"  court  of  Rome  or  elfetvhere\*  (altho*  it  may  feem  to  be 
meant  and  conceived  of  the  places  of  remove  which  the 
popei*  ufefT  in  thofe  days,  beiYi'g  fometimc^s'^t  Rome  in* 
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Italy,  fometimes  m  Avignon  in  France,  fometimes  ia 
%thcr  places,  as  by  the  d^^te  of  the  bulls  and  other  pro- 
ceedings in  that  age  nriay  be  fecn  :)  yet  this  expreiTion,  he 
faith,  doth  include  alfo  the  ecderufticai  and  other  courts 
within  this  realm,  for  matters  which  belong  to  the  cogniz- 
ance of  the  common  Uw  j  as  where  a  biftiop  deprives  an 
incumbent  of  a  donative;  or  excommunicates  a  man  for 
hunting  in  his  parks  ^  or  where  commiflioners  of  fewers 
imprifon  a  man  for  not  releafing  a  judgment  at  law; 
3  Inji.  120,     Rid.  167.     I  Haw.  51, 

But  it  feemeth,  that  the  fuit  in  thefe  courts  for  a  matter 

which  appears  not  by  the  libel  itfelf,  but  only  by  the  de. 

fendant's  plea  or  other  matter  fubfequent  to  be  of  temporal 

cognizance  (as  where  a  plantjfF  libels  for  tithes,  and  the 

defendant  pleads  that  they  were  fevered  from  the  nine  part!:, 

by  which  they  become  a  lay  fee),  is  nor  within  the  (latute^ 

becaufe  it  appears  not  that  either  the  plaintiff  or  the  judge 

knew  that  they  were  fevered,     i  Haw.  52. 

AbellihH  in  iht      6,  Afterwards  (upon  the  dawn  of  the  reformation)  by 

SlnVlb^"*    the  ftatute  of  the  24  Hen.  8.  c.  12.  it  is  recited  as  follow- 

ci|hth  J  and  the  eth  I     WbiTi    by  Jivirs  Jundry  old  authentic  hiftories   end 

jiini  decltred  10  chroniclii^  it  is  manififtly  dtcland  and  txprejfid  that  this  reoih\ 

Sl*dtnd'fM"!  9f  England  is  an  empire^  and  fo  bath  been  accepted  in  tbf 

tnn  of  jurUdic.  Uforld,  governed  by  one  fupremi  head  and  king ^  having  dig k I ty 

•••■•  and  royal  ejfate  of  the  imperial  crown  of  the  fame  \  unto  whom 

a  body  politick  compa£f  of  all  forts  and  degrees  of  people^  divided 

in  firms  and  by  names  of  fpiritualty   and  temper alty^  been 

boufUfn^and  owen^  to  bear  next  to  God^  a  natural  and  hnmhU 

ei>edienck\^  he  being  alf  inftHute  and  furnijbedy  by  the  goodnefs 

and  fuffer ante  of  almighty  God^  with  plenary  whole  and  int ire' 

power  preeminence  authority  prerogative  and  junfdi£flonf  to' 

render  and  yield  juftice  and  final  determination^  to  all  manner 

of  folk  repants  or  fubjeSis  within  this  his  realm  ^  in  aUcaufes 

matters  debates  and  contentions  happening  to  occur  infurge  or 

begin  within  the  limits  thereof  without  reftraint  or  provocation 

to  any  foreign  princes  or  potentates  of  the  uf/orld ;  the  body 

fpiritual  whereof  having  pofver^  tphen  any  caufe  of  the  law 

divine  happened  to  come  in  queflion^  or  of  fpiritual  learntng\ 

that  it  was  declared  interpreted  andjhewed  by  thai  part  of  the 

faid  body  politick^  called  the  fpiritualty^  now  being  tifually  called 

the  englijh  churchy  which  always  hath  been  reputed^  and  alfo 

found  of  that  fort  J  that  both  for  knowledge,  integrity  andfuff^, 

iiency  of  number,  it  bath  always  been  tboidght^  and  is  aljo  a% 

this  boury  fufficient  and  meet  of  itfelf  without  the  intermed^ 

dling  of  any  exterisr  perfon  or  perfont^  to  declare  and  determine 

allfuch  doubts^  and  to  admini/ler  allfuch  offices  and  duties^  as 

fo  their  rooms  fpiritual  doth  appertain  :  for  the  dtfi  ^dminytra^^ 


fion  uihiTgof^  0ni  19  iap  thgrn  from  ccrrvptjon  andfiniHtr  afi^ 
jt&inn^  thi  Hng*$  m^fi  n*^U  pr9genvoriy  and  ihi  antece[f(,ri  tf 
tht  mhUs  9f  thU  nalm^  bavt  fuffiiUntly  endowed  the  /aid 
ihiirch^  botl^  with  honour  amd  p9ffeJjions ;  and  thi  [(.wt  temporal 
fir  trial  of proptrty  of  lands  and  gO€ds%  and  for  the  cmfervatlon 
of  tha  pe^pU  of  this  realm  in  untty  and  peace^  without  r^pinjt 
or  fpoi\  Wire  and  yit  arf  cdminiflred  adjudged  and  executed 
iy  J undry  judges  and  minijlers  ^ftho  other  pa*t  of  the  faid  body 
ptliticik^  called  the  iemporaltyi  and  both  their  authorities  and 
jurifdt^ions  do  conjoin  fogdthgr  i«  thi  due  adminijlration  of 
ju/lice^  the  one  to  help  the  other^ 

And  accordingly,  lord  C<»k«,  treating  of  <he  king's  ec* 
clefiiftical  laws,  faith  as  followcth :  By  the  ancienc  laws 
of  this  realm,  this  kingdom  of   England    is   an  abfolute 
em^jre  and  monarchy,  confiftin^  of  '>ne  head,  which  is 
the  king,  and  of  a  body  politick,  compad  a i>d  compound- 
ed of  many  and  almoft  infinite  fevcral  aiid  )et  well  agree** 
ing  menibera.     Ail  which  the  law  diviJcth  into  two  ge- 
neral  parts,  that  is  to  fay,  the  clergy  and  laity,  both  of 
tbem  next  and   immediately  under  God   fubjedt  and  obe- 
dient to  the  head.     Alfo  the  kindly  head  of  this  politick 
body  is  inftitoted  and  futniflied  with  plenary  and   intire 
power  prerogative' and  jurifdid^lon,  to  render  juflice  and 
right  to  every  part  and  member  of  ihis  body,  of  what  ef- 
tate,  degree,  or  calling  foever,  in  all  Ciufes  eccleiudical 
or  K^nporal;  otherwife  he  (hould  not  be  a   head  of  the 
whole  body«     And  as  in  temporal  caufes,  the  king  bynhe 
mouth  of  his  judges  in  his  courU  of  judicedorh  judge  and 
determine  the  fame  by  the  temporal  laws  of  England;  fa 
4q  caufes  ecclefiaftical  and  fptrituaJ,  as  namely,  bl4fphemy, 
tpoftacy  from  chriQianity,  herefies,  fchifm^,  orderin:/  ad- 
miflfens,  inftitutioDS  of  clerks,  celebration  of  divine  fer- 
vice,    rights   of  matrimony,  divorces,    general    baliardy, 
fubtra^ion  and  right  of  tythes,  oblations,  o^ventions,  di« 
lapidations,  reparation  of  churches,  probate  of  'eOaments, 
adminiftratioQS  and  accounts  upon  the  -fame,  fimonyt  in- 
cefts,  '  fornicaiioas,    adulteries,    felicitation   of    chailiry, 
peniions,    procurations,    appeals    in   eccle^laOic^l    raufe«, 
commutation  of   penance,    and  others,    (the  cognizance.  • 
whereof  belongeth  not  to  the  common  liws  of  hngland,) 
the  fame  are  to  be  determined  and  decided  by  ecclefuiiical 
judges,  according  to  the  king's  ecclefialiicai  laws  of  this 
realm.     For  as  the  Romans,  fetching  divers  laws  from 
Athens,  yet  being  approved  and  allowed  by  the  Oate  there, 
called  them  notwithftanding  the  civil  law  of  the  Romans; 
and  as  the  Normans,  borrowing  all  or  mod  of  their  lawa 
Irpm  Englandi  yet  ftyled  tbem  by  the  name  of  the  laws 

D  4  or 


,^o  «?"}*?♦ 


or  cuftoms  of  Normandy ;  fo  albeit  fhi^  kmf  &  of  Etigja^f 
derived  their  ecclefiaftical  law's  from  others,  yt%  fo  manjr 
aa  were  approved  and  allowed  here,  by  and  v^ith  a  gs^nejr^l 
confent,  are  aptly,  and  rightly  called  The  king's  eccle- 
fiaftical laws  of  England;  which  wbofoever  (ba)l  deny,  his 
denifth  that  the  king  hath  plenary  power  tp  deliver  juftice 
in  ^11  caufes  to  all  his  fubjeds,  oY  to  punifli  all  crimes,  and 
offences  within  his  kingdom,  for  that  the  deciding  of  mat* 
ters  fo  many  and  of  fo  great  importance^  are  hot  withip 
the  cognizance  of  the  common  laws  |^  which  to  deny,  (|oth 
import  that  the  king  i^  ho  cooipleat  monarch  nor  head  of 
the  whole  and  intire  body  of  the  realm.  5  Co^  CawJni^s!ciL(e» 
And  certain  it  is  (be  faith  In  another  place)  that.tbif 
^kingdom  hath  been  befli:  governed,  and  peace  and  quiet 
preferved,  when  both  parties,  that  is,  whert  thejuftices.AJF 
the  temporal  courts,  arid  the  ecdefiaftica!  judg^s^  hay^ 
kept  themfelves  within  their  proper  jurifdi^ion,'  withou^ 
incroaching  or  ufurping  one  upon  another ;  and  where  fucii 
encroachments  or  ufurpations  have  been  m^(le,,.tbey  h^y^ 
been  the  feeds  of  great  trouble  and  inconvenience.^  I^'j^h 
''  And  in  the  preamble  of  the  ftattite'pf  Ihe  25  H^^.i^ 
t,  11.  it  is  recited,  that  tbis  realms  recogmzing  no  juprnp^ 
tinder  God  but  only  tht  king^  hatk  ban  and  t{  f^'^f  Jtfi^J*'^, 
jiEl\on  io  any  man^s  laws^  but  only  to  fuch  as  have  bfitf  aevifi^ 
fnadi  and  obtained  within  this  realm^  for  the  wealth  of  tjj^ 
fami^  or  to  fuch  oth^r,  as  by  fufferance  of  the  king  and  htsJfrQ^^ 
genitorsy  the  people  of  this  realm  have  taken  at  their  liberty  fyt 
their  own  confent'to  be  uffdamongfi  theniy  emd  hofff  bpund 
thtmf elves  by  long  vfe  and  cujiom  to  the  objefvance  of  ih^famfy^ 
hot  as  to  the  obfervance  of  the  laws  of  any  foreign  prime  poiih,^ 
tate  or  prelate^  but  as  to  the  cu/fomed  and  ancient  laws  of.  thix 
realm^  originally  eJlab]\P^ed  as  laws  of  the  fame ^  by  the  faii 
fufferance  confents  and  cujiom  and  none  othtrwife^ 
'  And  according  hereunto  lord  Hale  faith,  that  neither  tbo. 
canon  nor  the  civil  law'  have  any  obligation  as  la\ys  within 
this  realm,  upon  any  account  that  the  popes  or  emperotiL 
mad^  thofe'laws  canons  rcfcripts  or  determinations,  or  be* 
caufe  Juftinian  compiled  their  body  of  the  civil  law, 'and 
by  his  edidts  confirmed  and  pubtifbed  the  fam^  as  autheo- 
tical,  or  becaufe  this  of  that  council  or  pope  made  thofe 
or  thefe  canons  or  decrees,  or  becaufe  Gi'atis^o  or  (Jregory 
or  Boniface  or  Clement  did  (as  much  as  in  them  lay) 
authenticate  this  or  that  body  of  canons  or  conftitudons  ; . 
for  the  king  of  England  doth  not  recognize  a nyl  for  a u« 
thority  as  fuperior  or  equal  to  him  in  this  kingdom,  neither, 
do  any  laws  of  the  pope  or  emperor,  as  th<!y  are  Tuch, 
bind  here ;  but  all  the  Arength  that  either  the  p^pal  or  im-  . 
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perial  Uw5  have  obtained  in  this  kingdpm^  is  only  beoiub 
they  have  been  received  and  adoiitted  either  by  the  confeot 
of  parliament,  and  fa  are  part  of  the  ilatute  hw$  of  che 
kingdoai,  or  elfe  by  imipeinorial  ufageai}d  cuftooitn  fom^ 
particular  cafes  and  courts^  and  no  otherwife;  and  there;* 
fore  fo  far  as  fuch  laws  are  received  and  allowed  of  ber^^ 
io  far  they  obtain  and  no  farther;  and  the  authority  anli} 
force  they  have  here  is  not  founded  on,  or  derived  frqn| 
tbea>relvc8,  for  fo  they  bind  no  more  with  us,  than  ouf 
Jaws  bind  in  Rome  or  Italy*  But  their  anthoiity  is.  founded 
roereJy  on  their  being  admitted  and  received  by  us,  whic^l^ 
alone  g.ives  them  ihcir  authoritative  ellence  and  q^ualiiin 
t))eir  olfligation.     HfiU^s  Hi/L  of  thiCom^  L.  27, 

And  hence  it  isj  that  et^en  in  tbofe  coi|rts  where  the  ufi( 
of  thofe  laws  is  indulged,  according^  to  that  reception 
which  bath  been  allowed:  if  they  exceed  the  boifods  of 
that  ret  eption  by  extending  themfelves  to  other  mattery 
than  hath  been  allowed  to  them,  or  if  thofe  courts  pro^ 
ceed  according  to  that  law  when  it  is  controlled  by  ^M 
coi|nmon  l^w  of  the  kingdom,  the  cqmmpn  law  doth^  and 
may  prohibit  and  punifh  them.  Aiid  it  will  not  be  a  iai^^  < 
ficient  anfwer  for  them,  to  tell  the  king's  courts,  that 
JuQinian  or  pope  Gregory  have  decreed  oherwife.  Fosij' 
VNP  are  not  bound  by  their  decrees  further,  or  otherwife. 
than  as  th^  kingdom  here  hath  as  it  were  cranfpofed  tbc^ 
fljime  into  the  common  and  municipal  laws  of  the  realm^^ 
either  by  admiffion  of,  or  by  enading  the  fame,  which  is^ 
that  alone  which  can  make  them  of  any  force  in  )Lvif^T^ 
land,     ih.  2&« 

But  notwithftandiiig  all  this,  it  is  well  kpown,  that^ 
this  nation  under  the.  Romans  was  gaveri^cd.  vyholly  by; 
the  civil  law  for  the  fpace  of  upwards  of  three  hundred, 
yeaia;  and  thi^,  long  before  the.  Nprn^an^  Dani(bt  or, 
^xon  revolutions.  So  that  pc/jhfps  it  may  as  juftly  bc^ 
obferved,  that  fo  me  parts  of  the  civil  law.  which  are  flill^ 
ifi  ufe  within  this  realm,^  a(e  the  reinains^  of  the  ancient 
^omao  law  never  from  hence  entirely  aboUflied,  a^  tbaj^' 
Qiher  parts  of  it  have  been  a^mi^ted  (orr^th^er  re-admittiul)^ 
4om  time  to  time  by  the  prince^  of  this  realm,  as  the  ftu((y  o£^ 
tbp  ciyil  law  prevailed,  or  as  thp  equity  and  juflice  of  ihs^iaw^ 
19  certain  cafes  merited  the  adoption  of  the  legiflafuie*. 

7.  Every  b\Jb9p%  by  his  el^^lion  and  confirmation,  even  ^Appointment  dF 
before  confecratiqn,  hath  ecclcfia/li^al  jurifdictioii  a[)nexed«o<^crri  iothc 
tp  his  office,  as  judex  orJinarim  wiihm  his  diocefei  *?id  touru*^'**^ 
div^s  abbots  anciently,  and  moil  archdeacons  at  this  day^ 
by  u/age^    have  had  the  like  jurifdi£)ior>,  withip  certain, 
limits  a^d  precinSs.    HfVs  Hift.  rf  thi^  Cam*  L.  ^o. 
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67  a  conftitution  of  archbi(bop  Cbhbily  it  if  injoined  at 
fellows:  To  remove  the  fcandais  brought  upon  the  autho* 
rity  of  the  church ;  we«  following  the  footfleps  of  the 
holf  canons,  do  decree,  that  no  clerk  married^  nor  bigamus^ 
nor  layman^  (hall  upon  ariy  pretence,  in  his  own  name  or 
in  the  name  of  any  other,  exercife  any  fpiritual  jurifdidion ; 
nor  in  ciufcs  of  corrcflion,  where  the  proceedings  arc 
for  the  health  of  the  foul,  or  where  the  judge  procerdeth 
ix  effiii^^  fliall  in  any  wife  be  a  fcribe  or  regifter  ot 
keeper  of  the  regiftry  of  fuch  corredtons :  And  if  any 
ordinary  inferior  to  the  bifhop  or  other  perfon  havine;  ec« 
clefiaftical  jurifdiSion,  fhall  admit  or  fuffer  any  fuch  per«& 
fon  to  exercife  any  fuch  office  as  aforefaid,  he  (hall  be 
ipfo  fcifo  fufpended  from  the  exercife  of  his  o(fice  and  ju- 
rifdifiion  and  from  the  entrance  of  the  church ;  and  all 
citations,  procellet,  fentcnces,  ads  and  other  proceedings 
Kad  or  made  by  fuch  clerks  married,  bigami,  or  laymen, 
ihall  ipfofa£io  incur  the  fentence  of  the  greater  excommtf* 
nication.  Lind.  128. 
s  ^  Bothy  the  ftatiiie  of  the  37  H.  8,  c.  17.  it  is  thus  en- 

t&td  :  In  moft  humble  mjejhew  unto  yeur  highnefs^  ytur  moft 
faithful  humble  end  obedhnt  Juhje£Js  the  Icrdt  Jpiritual  and 
temporal  and  the  commons  of  this  prefent  parliahieni  affemhled^ 
thai  where  your  moft  royal  majefly  is  and  hath  always  jtfflty 
been  by  the  word  ofGodfupreme  head  in  earth  of  the  church  if 
England,  and  hath  fuH  power  and  authority  to  correif  punijb 
and  reprefs  all  manner  of  btrefies  errors  vices  fins  abufes  idoia* 
tries  hypocrites  and  fuperftiiions  fprung  and  grovjing  within 
the  fame ^  and  to  ixerciff  all  other  manner  of  junfdi^iom  com^ 
monly  called  ecclefjaftical  jurifdiGicn ;  neverthelefs  the  bijhop  of 
Rome  and  his  adhirents^  minding  utter ty  as  much  jts  in  him 
lay  to  ahol'ijh  cbfcure  and  delete  Juch  power  given  bf  God  ta  the 
princes  of  the  earthy  whereby  they  micht  gather  and  get  t9 
themfehes  the  government  end  rule  of  the  worlds  have  in  their 
eouncils  and  fy nods  provincial  made  divers  crdincmces  and  eon% 
Jlitutions^  that  no  lay  or  married  man  Jhould  exercife  any  jurif*, 
diction  ecclefiaflical^  nor  frail  be  any  judge  or  regifferin  any  csurf 
commonly  called  ecclefiafiical  court,  leji  their  falfe  and  ufurped 
power  which  they  pretended  and  went  about  to  have  in  Ch rift's* 
church  Jhould  decay  ^  wax  vilcy  and  of  no  reputation^  as  by  tht 
faid  councils  and  confUtutions  provincial  appearethy  which Jland^ 
ifig  and  remaining  in  their  effeSI^  not  aholijhed  by  your  gracit 
laws^  did  found  to  (Appear  to  make  greatly  for  the  faid  ufurped 
power  of  the  faid  bijhop  of  Komtf  and  to  be  directly  repugnant 
to  your  majefly  as  fupreme  bend  of  the  church  and  prerogative 
royal^  your  grute  being  a  layman ;  and  albeit  the  faid  ofS^ 
nan$es  and  torjlitutions  by  a  Jiatate  m^tde  in  the  five  and 
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irate  end  of  none  tffeEl^  jtt  bic^ufe  the  contrary  it  not  ufid  n§r 

put  in  pra^ici  by  tht  arcbbijbopi  bijbops  archdeacons  and  oihfr 

ttclffiajlical  ptrfonsy  who  have  no  manner  of  jurifiiHion  eccU'^ 

Jlaftical  but  by  and  from  your  royal  majefiy^  it  additb  or  at  Uqfi  ^ 

may  give  occafion  to  fome  evil  difpofed  perfons  to  think  the  pro* 

ctidings  and  cenfures  eecUfiaftical  made  by  your  bighnefs  and 

yqur  vicegeront  oJiciaU  commijfaries  judges  arid  vijitators^  being 

cdfo  lay  and  married  mcn^  to  be  of  little  or  no  effeSI  \  hut  for* 

afmucb  as  your  mojefiy  is  the  only  and  undoubted  fupreme  bead 

of  the  church  of  England,  to  whom  by  holy  fcripiun  all  autho* 

rity  and  pother  is  wholly  given  to  hear  and  deter  mine  all  manner  i 

of  caufes  ecclejiajlicaly  and  to  correQ  vice  and  Jin  whatfoever^ 

and  to  all  fuch  perfons  as  your  majefiy  Jhall  appoint  thereunto  z 

In  confi lerallon  thereof^  as  well  for  the  inftruilions  of  ignorant 

perfons  as  alfo  to  avoid  the  occajim  of  the  opinion  aforefaid^  and 

the  fetting  forth  of  your  prerogative  royal  and  fupremacy^  it 

may  therefore  pleafe  your  bighnefs  that  it  may  bo  ordalmd  ^nd 

tna^ed  by  authority  of  this  prefent  parliament^  that  all  and 

fingular  per/onSf  as  well  lay  as  marr^ed^  being  dodors  of  the 

civil  law  lawfully  create  and  made  in  any  univerfity^  whoflksU 

hi  appointed  to  the  office  of  chancellor ^  vicar  general^  commijfary^ 

^ciaU  fcrib^  or  regifier^  may  lawfully  execute  and  euercifi 

all  manner  of  jurifdiftion  commonly  called  eccleftaftical  jurifdic^ 

tion^  and  all  cenfures  and  coercions  appertaining  or  in  any  %tnfi 

belonging  to  tbejame^  albeit  fuch  perfon  or  perfont  be  lay^  mar* 

riedj  or  unmarried^  fo  that  they  be  defers  of  the  civil  law  as 

is  aforefaid^  any  laWy  conjlitutiont  or  ordinance  to  the  contrary 

notwit  branding* 

'  In  the  cafe  of  fTalhr  and  Sir  John  Lamb,  T.  8  CAarl. 
Onf  gueftion  was,  whether  the  patent  of  the  office  of 
commiiTary  to  the  plaintiiF,  who  was  a  lay  perfon,  and 
not  a  ioQqr  but  a  batchelor  only  of  the  civil  law,  was 
good,  or  was  rcftrained  by  this  fiatute.  And  as  to  that 
point,  ail  the  court  conceived,  the  grant  was  good;  for 
the  ftatutf:  doth  hot  reftraio  any  fach  grant;  and  it  is  bat 
an  affirmance  of  the  common  |aw,  where  it  was  doubted 
if  a  lay  or  married  perfon  might  have  fi|ch  offices ;  and  to 
avoid  luch  doubts,  this  fiatutc  was  made,  Which  expiainsy 
that  fuch  grants  wer^  gqod  enough  ;  and  it  is  but  an  affir- 
mative ftatute,  apd  there  is  no  reQridion  therein:  And 
altho'  doQors  of  the  law  (tho'  lay  perfons  or  married) 
(ball  have  fuch  offices,  yet  that  is  not  any  reftridion  that 
none  others  ihall  have  them  but  doSors  of  the  law  i  and 
fhe  ftatute  mentions  as  well  regifters  and  fcribes  as  com- 

miflaries,  and  that  a  dofior  of  the  law  (ball  have  thofe 
o^ccs,  jet  in  comnsjoa  experience  fuch  pcr|^ns  t^t  are 

merclj 
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merely  lay  and  not  ioQxirs  have  exercifed  fuch  offices^ 
Wherefore  they  refolved  that  the  grant  was  well  enough* 
Cro,  Car.  258. 

By  Can,  127.  No  man  fliall  be  admitted  a  chancellor^ 
commiiTary,  or  ofHcial  to  exercife  any  ecclenaftical  jurif- 
diAion,  except  he  be  of  the  full  age  of  fix  and  twiniy  years 
at  (he  leaft,  and  one  that  is  learned  in  the  civil  and  ecchfiaf^ 
lual  laws 9  and  is  at  the  leaft  a  mafter  ofaru^  or  batcheUr  of 
l^Wj  and  is  reafonably  well  pradtiTed  ir>  the  courfe  thereof, 
a§  likewife  well  affected  and  zealpufly  bent  to  religion^ 
touching  whofe  life  and  manners  no  evil  example  is  had  ; 
and  except  before  he  enter  into  or  execute  any  fuch  office, 
be  fliall  take  the  oath  of  the  king* s  fupremacy  in  the  prefence 
of  the  hiftcp,  or  in  the  open  court,  and  fliall  fuhfiribe  to 
t^e  thirty  nine  articles^  and  fliall  2\(ofwtar  that  hi  will  to  ths 
sitter  mojl  of  his  under  ft  anding  dtal  uprightly  and  juftly  in  bis 
offlcti  uithout  reffe^  of  favour  or  reward^  the  fald  oatbaand 
iubfcription  to  be  lecorded  by  a  regjftcr  then  prefect. 

"  By  the  ancient  canon  law,  no  pcrfon  was  to  be  a  proctor 
ihiiefs  he  wexc  feventeen  years  of  age ;  nor  judge  unJefs  he 
were  of  the  age  of  twenty  five,     Gihf  987. 

And  by  Cari  128.  No  chancellor,  commiflary,  arch- 
deacon, ofHcial,  ar  any  other  perfon  ufing^cclefiaflical' 
jurifdi£!ion,  fliall  fuhflitute^  in  their  abfence,  any  to  keep^ 
court  for  them,  except  he  be  either  a  grave  mioifter  and  a 
graduate,  or  a  licenfedpubUck  preacher,  and  a  beneficed 
man  near  the  place  where  the. courts  are  kept,  or  a  batche- 
](yr  of  law,  or  a  mafler  of  arts  at  lead,  who  hath  fomeflciir 
119  the  civil  and  ecdeiiaftical  law,  and  is  a  favourer  of  tcue 
religion,  an()  a  man  of  modeft  and  honefl  converfation  \ 
under  pain  of  fufpenfion,  for  every  time  that  they  ofFend 
therein,  from  the  execution  of  their  offices  for  thefpaceof 
thTe'e  months  toties  quotics :  and  he  likewife  that  is  deputed,* 
bein'g  not  qualified  as  ts  before  expreiTed,  and  yet  fliall  prc« 
fume  to  be  a  fubftitute  to  any  judge,  and  fliall  keep  any 
court  as,aforefaid9  fliall  undergo  the  fame  cenfure  in  manner 
and  form  as  is  before  expreficd. 

'  By  the  5  &  6  Ed.  6.  c.  i6.  If  any  perfon  fidUh^rgzin 
or  fell  any  office  or  deputation  of  any  office  or  any  pari  thereof  i 
ox  take  any  reward^  promifi^  covenant^  handy  or  othir  offur^ 
ah^e  to  receive  any  profit^  dixe^ly  or  indireRly^  for  tho  Jame^ 
or  to  the  intent  that  any  perfon  fhould  have  or  enjoy  the  fame  5 
which  f aid  offi(,e  fhallin  any  wife  concern  the  adminiftration  or 
execution  ofjujiice,;  he  fhati  forfeit  ail  his  inter efi  therein^  and 
right  of  nomination  thereuntil  and  he  whojhall  give  or  pay  or 
make  fuch  prpmife  or  agreement  as  aforejaid^  fhall  be  difihled  in 
tbikw  to  have  and  enjoy  the -fame  \  and  fuch  ba^^ainjhall  hi, 

void* 


V9iim     But  aUs  Am  by  fucb  ^ur  fe  ^ffinding^  hfirt  hi  ii 
reawvidy  Jball  btgood  in  law. 

Any  effice\  In  Df-  ^riVor*%  cafe,  H,  8  'Ja*     Ic  was  rc- 
folved  by  the  opinion  of  the  juftices,  upon  a  reference  unco 
them  by  the  lord  chancellor,  ibat  the  office  of  chancellor, 
regiltcr,  and  commiiTary  in  the  ecclefulhcal  courts,  are 
jMrithin  this  ftatute.     Which  (latute  being  made  for  avoid* 
ing  of  corrurption  in  officers,  and  for  the  advancement  of     * 
perfons  mote  worthy  and  fufficient  to  execute  the  faid  offices 
hy  which  juftice  and  right  ihall  be  advanced,  (ball  be  ex^ 
poulided  moft  beneficially  to  fupprefs  corruptio>i.     And  ia- 
afmuch  as  the  law  allows  eccleliaftical  courts  to  proceed  in 
the  cafe  of  blafphemy,  herefy,  fchifm,  incontinence,  ma- 
trimony, divorce,  right  of  tithe,  probate  of  wills,  granctitg 
of  adminiftrations,  and  fuch  likej  and  that  from  thefe  pro- 
ceedings dependeth  not  only  the  falvatioti  of  fouls,  but 
alfo  the  legitimation  of  ifl'ues,  and  the  like;  and  that  no 
debtor  dt^ty  can  be  recovered  by  executors  or  adminiftrators, 
without  the  probate  of  teftamenis,  or  letters  of  adminiftra- 
tion,  and  other  tbings  of  great  confcquence  :  it.  is  more 
reafon  that  fuch  officers,  whtch  concern  the  adminiftration 
and  execution  of  juftice  in  thefe  points^  thai  concern  the 
falvatioB  of  fouls,  and  oth^r  matters   aforefaid)  (ball  be 
within  this  ftatute,  than  officers  which  concern  the  admi- 
niftration  or  execution  of  juftice  in  temporal  matters  only. 
|2  &.  78.     Crtf.  J  a.  27Q. 

Or  depuiation^^f  any  cffice}  In  the  cafe  of  CuUif^rd  and 
Cardmell^  H.  8  ff^.  the  defendant  was  made  deputy  to  t'be 
plaintiff  in  his  office,  and  gave  bond  to  pay  the  plaintiff 
balf  the  profits.  On  putting  the  bqnd  in  fuit,  the  de* 
feodaot  pleaded  this  flatute.  But  the  determination  of  the 
court  wasy  that  fuch  bond  is  not  witbin  the  ftatute,  be^ 
caufe  the  condition  is  not  to  pay  him  fo  much  in  grofs,  but 
half  the  proEts,  wbich  profits  muft  be  fued  for  in  the  prin* 
cipaPs  A^me ;  for  they  belong  to  him,  tho*  out  of  them 
a  (hare  is  to  be  allowed  to  the  deputyforhis  fervice.  But 
in  the  cafe  of  Gadelpbln  and  Tuder^  M.  3  An.  where  the 
deputy  was  to  have  the  fees,  and  in  condderaiion  thereof 
was  to  pay  aool.  a  year,  and  fave  the  principal  harmiefs, 
this  was  declared  to  be  within  the  ftatute.  And  it  was  held 
by  the  court,  that  where  an  office  is  within  the  ftatute,  and 
the  falary  is  certain,  if  the  principal  make  a  deputation, 
refervipg  a  lefler  fum  out  of  the  falary,  ic  is  good  ;  fo  if  the 
promts  be  unceitun,  arifing  from  fees,  if  the  prineipftl 
make  a  depuution,  referving  a  fum  cert;fin  out  of  the  feet 
tod. profits  of  thci office,  it  is  good;  for  in  thefe  cafe», 
the  deputy  19  not  to  pajb  vnlefs  Uie  prgfitv  xife  to  fomucb. 
IQ  And 
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And  tho^  a  deputy,  by  his  conftitution,  is  in  place  of  his 
principal,  yet  he  has  no  right  to  the  fees ;  they  ftill  continue 
to  be  the  principal's  i  fo  that,  as  to  him,  it  is  only  rckrt* 
ing  a  part  of  his  own,  and  giving  z^nzy  the  reft  to  another. 
But  where  the  refervatSon  or  agreement  is  not  to  pay  out  of 
the  profits,  but  to  pay  generally  a  certain  fUm,  it  muft  be 
paid  at  all  events ;  and  fuch  bond  is  void  by  the  ftatme. 
Gib/.  980.     2  Salk.  466.  468. 

The  doArine  which  we  find  in  Lmdwood  upon  this 
head  is.  If  a  perfon  having  fpirttual  jurifd'Sion  affign  to 
another  for  his  falary  a  certain  Turn,  fo  that  he  anfwer  to 
his  principal  for  the  whole  profits,  this  is  lawful ;  butJf 
the  other  be  to  retain  the  whole  profits  to  himfelf,  and 
anfwer  to  his  principal  a  certain  fum,  this  is  unlawful. 
Lind.  282. 

Hi  Jhall  forfitt  all  hts  intenft  therein]  In  the  cafe  of  Sir 
Arthur  Ingram,^  A/.  1 3  Ttf.  it  was  refolved  by  the  lord 
chancellor  Egefton  and  Coke  chief  juftice,  to  whom  the 
king  had  referred  it,- upon  conference  with  the  other  juf* 
tices,  that  the  difability  here  intended  is  fuch,  that  the 
perfon  is  utterly  difabled  during  life  to  take  the  fame  of- 
fice ;  ahho'  that  afterwards  becomes  void  by  ibe  death  of 
any  other,  and  a  new  grant  be  made  unto  him.    3  Injh  1 54. 

And  right  of  nomination  thereunto]  The  ftatute  not  having 
faid,  who  (hall  difpofe  of  the  office,  upon  fuch  forfeiture 
and  difability  ;  that  point  came  under  coqiideration  in  the 
cafe  of  U^oodward  and  Fox^  T.  2  ^.  and  two  things  were 
refolved,  i.  That  the  right  of  difpoGng  of  the  office  fo 
forfeited  (which  in  that  cafe  was  the  regifterfhip  of  the 
archdeaconry  of  Huntington)  did  devolve  to  the  crown. 
•2.  That  the  king  might  make  a  new  regifter,  before  office 
found,  or  the  appearing  of  the  title  by  any  matter  of  record. 
Gihf.  981.     2  f/n/r.  i88.  267. 

By  the  i  Eliz.  c.  19.  jIU  gifts  grants  or  other  iftaUt^ 
io  hi  made  by  any  arcbbf/bop^  or  bijhop^  of  any  h/reditaments  bi^ 
longing  to  his  artbbtjhoprick  or  bijhoprick^  other  than  for  the  term 
of  twenty^one  years  or  three  liveSy  and  whereupon  the  old  accttf^ 
Umed yearly  rent  or  morejhall  be  referved  and  pay  abli  yearly  dur* 
ingthefaidtermijhatibevoid. 

And  by  the  13  Elix.  c.  10.  All  gifts  grants  or  other 
eftates  to  be  made  by  any  dean  and  chapter  of  any  cathedral  or 
collegiate  churchy  or  other  having  any  fpiritual  or  eulfftnflieal 
living,  of  any  hereditaments  belonging  to  fuch  cathedrd  church 
or  other  fpiritual  promotion  other  than  for  th$  firm  of  one  and 
twenty  years  #r  three  lives^  and  whereupon  the  acaifiomed yearly 
rent  or  morejhall  be  referved  and  payable  during  thefaidterm^ 
fhaU  be  utterly  void  and  of  none  efft^ 
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Aim!  it  bath  been  adjudged,  that  ihe  offices  of  chancellor, 
comoiifiary,  official  regifler»  and  Tuch  like,  are  h^rcdtra- 
oients  Within  chefe  (latutf  s«  The  general  defi^n  of  <«  hich 
being  tp  preferve  the  rights  of  fucceflbfs,  againd  any  ille- 
gal  pradices  of  the  prefeiit  poflefibrs ;  it  hath  been,  ever 
fince,  ihc  general  rule  in  the  courts  of  common  law,  that 
no  offices  of  any  kind  ire  grantable  by  biibops  or  other 
ecclefraftical  perfons,  as  fuch,  in  any  larger  extent,  than 
they  fliall  appear  to  have  been  granted  before  thefe  flatutes. 
Gi^/.  982.  (/} 

More  efpecially,  it  hath  been  declared,  as  a  maxim  there, 
that  grants  of  offices  being  made  for  more  lives  than  they 
bad  been  made  for  before  thefe  (laiutes,  or  being  matle  in  re* 
verfion,  where  before  thefe  ftatutes  they  had  not  been  made 
in  reveiAop,  are  boch  void.     GO/,  982. 

But  where  the  queftion  is,  whether  this  or  that  office - 
kath  been  granted,  for  two  or  three  lives,  or  in  reverfion, 
before  the  Ratutes;  proof  hath  been  allpwed  of  the  prac* 
ticc  of  fuch  grants  for  many  years  paft,  tho'  not  reaching 
^ite  to  the  times  of  thefe  (Ututes,  where  no  evidence  ap- 
peareth  to  the  contrary  of  grants  made  before  the  faid  fta* 
lutes.     Gib/,  982.  (/) 

In  the  cafe  of  Jettis  and  jPi/^*,  M.  3  ff^.  the  bifliop  of 
Landaff  had  granted  the  office  of  vicar  general  to  two  per- 
fons, to  hold  jointly  and  feverally,  to  be  exercifed  by 
Shcmfeives  or  their  fufficient  deputy.  Jt  appeared,  and 
was  made  part  of  the  caufe  by  the'counfel  on  both  fides, 
that  this  office  had  been  anciently  and  ufually  granted  to 
two,  jointly  and  feverally,  and  to  the  furvivor  of  them. 
But  it  was  objeif^ed,  that  a  judicial  office  could  not  be 

framed  to  two  j  for  if  they  diflF^r,  nothing  can  be  done, 
iut  the  anfwer  was,  that  the  fame  may  be  faid  of  four 
judges,  as  in  the  court  of  king's  bench :  and  in  minifterial 
offices,  as  twoiberiffs.  Arid  the  court  held  the  grant  good, 
and  faid,  if  an  office  be  granted  to  two,  and  one  dies,  the 
office  doth  not  furvive,  but  determines ;  as  if  there  be  two 
fliciiSs,  and  one  dies,  the  other  cannot  aft;  otherwife  if 
granttd  to  two,  and  the  furvivor  of  them.  Giif.  082, 
a&i/i.  465,    Cartb.zij. 

8  Ctfi.   125.     All  chancellors,  commiflarie<,  archdea- Courti  whei«  i» 
cons,  officials,  and  all  others  exercifing  ecclefiaftical  jurif-  ^  kept. 
.didioo,  (ball  appoint  fucb  meet  phrces  for  the  keeping  of 
their  courts  by  the  affignment  or  approbation  of  the  bi&op 
of  the  diocefe,  as  (ball  be  convenient  for  entertainment 
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of  tbofe  that  vrt  to  make  their  appearance  there,  and 
mod  indifferent  for  their  travel :  and  likewife  they  Aaii 
keep   and  end  their  courra  in  fuch  conv^)n(ent  time,  «s 
#  every  man  may  return  homewards  in  as  due  feafun  aamaybe. 

Approbation  of  the  bilbop]  And  thfi  is  sr^reeable  co  the 
rule  of  the  ancient  canon  ^a.<v«     Gihf,  icot. 

In  the  cafe  of  the  bifliop  of  St,  David's^  E.  \\  fV.  it 
/Was  alledged  againft  the  proceeding^  of  the  archbifhop, 
that  he  was  cited  to  Lambeth  before  the  archbiihop  him- 
felf,  and  not  to  the  court  of  arches:  upon  whic|i  it  was 
declared  by  the  court  of  king's  bench,  that  the  archbifiiop 
may  hold  hi$  court  where  he  pleafes,  and  may  convent  be- 
fore himfelf,  and  fit  judge  himfelf ;  and  To  may -any  other 
bilboip;  for  the  power  of  a  chancellor  or  vtear  general  is 
only  delegated  in  eafe  of  the  bifhop.     I  SM,  134. 
ftftoner  of  pro-      g.  The  ecclenailical  courts  do  proceed  according  to  the 
**d*fiaiK  *{**     rules  of  the  civil  and  canon  law:  the  fuit  is  commenced 
cwrD.  ^y  .'i^^l  f  ^^c  witneflfes  are  privately  examined  ;  then  there 

are  exceptions  and  replications :  the  fentence  is  pubtiflied 
in  writing  \  and  from  the  fentence  there  lies  an  appeal, 
from  the  bi(hop  to  the  archbi(hop ;  from  the  archdeacon 
to  the  bifhop  or  immediately  to  the  srchbifliop;  from  the 
archbifhop,  as  heretofore  to  the  pope,  fo  now  to  the  kinjg 
in  chancery,  where  delegates  are  appointed,  who  judge 
according  to  the  civil  and  canon  law,  and  revoke  or  coii« 
firm  the  fentence  :  and  in  thefe  judgments  given  by  the 
courfe  of  the  civil  law,  the  judges  of  the  common  law  do 
acquiefce,  and  give  credit  thereunto,  and  will  not  examine 
them  over  again  unlefs  they  think  that  there  is  caufe  for 
the  king's  prohibition.  Duck.  346. 
^<*^  10.  Otho.  We  do  ordain,  that  archbiflldpli,  bifliops  and 

their  officials,  abbots,  priors,  deatls,  archdeacons  and  their 
officials,  and  deans  rural,  as  alfo  chancellors  of  cathedral 
churches,  and  all  other  colleges  whatfoever,  and  convents 
either  jointly  with  their  re<^or  or  feferally  (according  to 
their  cufton^  or  flatutes)  (hall  have  a  feal,  on  which  feal 
fhall  be  engraved  their  feveral  diftindions ;  as  the  name  of 
their  dignity,  office  or  coltegie ;  alfo  their  proper  name 
(if  it  be  an  office  perpetual);  and  fo  it  ihall  be efteemsd 
an  authentic  feal :  biit  if  the  office  is  not  perpetiial,  as 
that  of  rural  deans  and  officials,  then  the  feat  fiiall  have 
engraved  upori  it  only  the  name  of  office;  and  at  the  exp(» 
ration  of  their  office,  they  (hall  immediately  and  Witboot 
difficulty  refign  it  to  thofe  fronai  whom'  ihey  recei^  the 
office;    Athetitf^'j*  ^  '  '^   '^'*     " 

Can.  ii4k  No  chancellor,  copimiflTary^^  arcbdeacdn,  offip 
cial^  or  any  other  cxcrciftng  ecclefiaflital  jUrifdiilioQ,  (bay 

without 


Courtff*  49 

without  the  bifliop's  confent  have  any  more  feals  than  one, 
for  the  fealing  of  all  matters  incident  to  his  office  :  which 
fcal  (hall  always  be  kept  either  by  himfeif,  or  by  his  law- 
ful fubftitute  excrciiing  jurifdli^ion  for  him,  and  remain- 
ing within  the  jurifdidion  of  the  faid  judge,  or  in  the  city 
or  piincipal  town  of  the  county.  Tiiis  feal  (l)all  contain 
the  title  of  that  jurifdidion  which  every  of  the  faid  judges 
pt  their  depucie*  do  execute. 

IK  Where  fome  temporal  matter  depends  on  an  eccle-  Trial  of  ttmp9s 
fiaftical  caufe,  and  is  necefLry  to  be  determined  with  it  j"*"*^'^**"^ 
ihere^  tho'  the  eccle  fiaftical  judges  may  try  fuch  temporal 
matter,  yet  they  ought  to  do  it  by  the  rules  of  the  common 
law  to  which  it  propeily  belongeth  :  otherwife  the  common 
Uw  judges  will  interpofe,  by  fending  prohibitions,  i  Pan 
mil.  12.     &tr.  672. 

As,  in  pafe  of  the  (loppage  of  a  way  for  the  carrying 
of  tithes  ;  tho'  the  fpiritual  court  may  try  whether  the  way 
was  flopped  or  not,  yet  (loppage  of  ways  being  matter 
properly  triable  at  the  common  law,  and  only  allowed  to 
the  fpiritual  court  in  this  cafe  to  be  tried  ai  a  thing  depend- 
ing upon  and  neceflary  to  the  parfon's  having  and  carrying 
away  his  tithes,  they  ought  to  proceed  in  the  trial  thereof, 
according  to  the  rules  of  the  common  law,  and  to  allow 
fuch  ptoofs  as  by  that  law  are  allowable :  otherwife  they 
will  be  prohibited*     fVatf.  c.  54.  (g) 

j2«  In  ^any  cafes,  the  common  Uw  and  ecclenafticalConeiirrent]a« 
courts  have  a  concurrent  jurifdidiion.     Accordir^gly,  in  the  "^'*'^*®'*' 
itatute  of  artUuli  cUri^  9  £d.  2.  c.  6.  where  the  clergy  do 
alledge,  that  If  any  taufi  ar  matter^  ibi  knewUdgi  vjhete^f 
hibngiib  to  a  court  ffiritual^  Jhall  bi  drfinitivily  determimd 
bifon  a  fpiritual  judgt^  and  doth  pafs  into  a  judgment^  and 
/ball  not  be  Jufptnded  by  an  apptal;  and  afttr^  if  upon  the 
fame  thing  a  qutftion  is  mnved  before  a  temporal  judge  between 
the  fame  parties^  and  it  be  proved  by  witnefs  or  in/iruments ; 
fuch  an  exception  is  not  to  be  admitted  in  a  temporal  court ;  It 
is  anfwercd  by  the  king  and  parliament,  That  when  any 
one  cafe  is  debated  beftire  judges  fpiritual  and  temporal^  as  in  , 
the  cafe  of  laying  violent  hands  upon  a  derk^  it  is  thought^  that 
notwith/landing  the  fpiritual  judgment y  the  ting's  court  fhajl 

{g)  Where  the  fptricual  court  hath  jarifdt^lion  of  the  prin- 
cipal caufe,  they  decermioe  the  acceHbry,  bac  in  doing  this 
they  moft  proceed  according  to  the  rules  of  the  common  !aw» 
and  therefore  cannot  require  two  witncflei.  la  Rep.  65. 
Robert tU  Cafe,  Hob.  188.  247. 

Vo^.  !!•  E  difcfji 
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^  « 

Sfcufi  tbi  [ami  matter  as  thi  party  Jkall  think  MiJinti  fit 
bimftif 

For  the  fp^iritual  jjudges' proceedings  are  for  the  correc- 
tion  of  the  fpiritual  inner  iiian«  and  for  the  heahh  of  the 
foul,  to  enjoin  him  penance;  and  the  judges  of  the  com^ 
mon  law  proceed  to  give  damages  and  recom pence  for  the 
wrong  and  injury  donr.  As  where  one  layeth  violent  hands 
upon  a  clerk,  the  fpiritual  judge  pr^  faluti  hmmm  ihall  in- 
join  him  penance,  and  the  clerk  may  have  his  adion  of 
battery/  and  recover  damages  for  the  injury  done  to  him  ; 
and  fo  in  like  cafes.  And  therefore  this  article  of  the 
clergy  was  rejected.     2  Inft^  622. 

Offencei  dpital.  i^  A  perfon  admitted  to  the  benefit  of  clergy,  ts  not 
to  be  deprived  in  the  (ptritual  court,  for  the  crime  for 
which  he  hath  had  his  clergy.  For  a  pardon  fireea  the 
party  from  all  fubfequent  puinfliinent,  and  confequently 
from  deprivation.  Yet  Dr.  Watlb.n  hofds-  an  opinion^ 
IVatf,  c.  6.  [which  hath  alfo  beea  adopted  by  others}  on 
the  authority  of  Cr«.  Ja.  430.  in  SearU*%  cafe,  that  a 
clergyman  may  be  deprived  for  manflaughter  after  he  hatti 
bad  his  clergy ;  not  obferviqg,  that  what  is  faid  there,  was 
only  on  the  fudden,  on  a  motion  fdr  a  prohibition  in  the 
king's  bench ;  and  that  in  the  fame  cafe  a  prohibition  waa 
afterwards  a^ually  brought  and  declared  on  in  the  court 
of  common  pleas,  and  judgment  thereupon  ibleranly 
given  for  the  ptaintifF  upon  open  argameht  by  all  the 
judges*    2  Haw.  364.  {b) 

For  there  is  not  any  maxim  rn  the  law  better  eftaUllhed, 
than  that  the  ecclefiaftical  court  bath  no  cognisance  or 
jurifdidion  in  cafes  of  treafon  or  felony.  Examin*  of  ibg 
/cbims  of  cba.  pouf»  90. 

Teapoialcowti     14.  When  the  fpiritual  court  hath  given  fentence  of* 

lo  gin  credence  deprivation  in  cafee  within  their  cognizance  (as  in  the. 

^«eo'i??c  cc-  ^^  ^  fimony,  for  inftance)  \  the  temporal  court  ought  to 
coort.give  credence  thereunto,  and  ought  not  to  difpute  whether 
it  be  error  or  not«  For  the  temporal  court  cannot  take 
cognisance  of  their  proceedings  herein,  whether  they  he 
lawful  or  not  I  which  is- the  reafon,  that  in  the  temporal 
court  it  fufficeth  to  plead  a  fentence  out  of  the  fpiritual 
court  briefly,  without  (hewing  the  manner  thereof^  and  of 
their  proceedings.     Waif,  c.  5*  (1) 


(i)  Hoi.  zW.  (0  Cr$.  EU%i  686.  789. 

15.  No 


ij.  No  damages  can  be  recovered  in  the  ecclcfiaftical '^^^^o^^'*®^*** 
tourt  I  but  cofts  only.     fFatf.  e.  30.  (k)  ^•"'••'•^ 

And  the  coercion  or  execution  of  the  fentence^  is  only 
by  excommunication  of  the  perfon  contumacious,  and  upon 
figniiication  thereof  into  chancery,  a  writ  de  $xcemmumcat9 
tapiemJa  ifTues,  whereby  the  party  is  imprifoned  till  obe« 
dience  yielded  to  the  fentence.  But  befides  this  coercion^ 
the  fentenccs  of  the  ecclefiafticai  courts  touching  fome 
matters  do  introduce  a  real  eiFe^t,  without  anjr  other  exe- 
cution ;  as  a  divorce  a  vinculo  matrimonii  for  confanguinity 
or  frigidity,  doth  induce  a  legal  difiblution  of  the  marriage^ 
fo  a  fentence  of  deprivation  from  an  eccIeHa^ical  benefice, 
doth  by  virtue  of  the  very  fentence, .  without  any  otbef 
coercion  or  execution,  introduce  a  full  determination  €^ 
the  intereA  of  the  perfon  deprived.  Halt's  Hijl^  of  the 
Com.  i^.  33* 

16.  Upon  the  whole,  lord  chief  juSice  Hale,  fpeaking  OtBenKupfrin- 

of  the  ecclefiafticai  jurifdiaion,  exprcffeth  himfelf  thus:  «"^*^*y  ^1^' 

Albeit  in  tbere  courts  and  matters,  the  laws  of  Lngland 

(upon  the  reafons  and  account  before  exprefled)  have  ad» 

mitted  the  ufe  and  rule  of  the  canon  and  civil  law,  yet  flill 

the  common  )a'w  retaineth  the  fuperiority  and  pre-eminence* 

And  the  fubdance  of  all  that  bath  been  faid  upon  thia 

point  is  this :       ' 

Fi^ft,  that  the  jurifdiSiion  exercifed  in  the  ecclefiafticai 
court  is  derived  from  the  crown  of  England,  and  that  the 
laft  devolution  is  to  the  kipg  by  way  of  appeal. 

Secondly,  that  altho'  the  canon  or  civil  law  be  allowed 
as  the  direflion  or  rule  of  their  proceedings^  yet  that  ia 
not  as  if  either  of  thofe  laws  bad  any  original  obligation 
in  England,  either  as  tl^ey  are  the  laws  of  emperors,  popes, 
or  general  councils,  but  only  by  virtue  of  their  admiffio(l 
here;  vvhich  is  evident,  for  that  thofe  canons  or  imperial 
conftitutions  which  have  hot  been  received  here  do  not 
bind  i  and  alfo,  for  that  by  feveral  contrary  cui^ofns  and 
ufages  in  this  realm,  many  of  thofe  civU  and  canon  lawf 
are  reftrained  ahd'cbntrolled. 

Thirdly,  that  afbeit  thofe  laws  are  admitted  in  fomp 
cafes  in  the  ecclefiafticai  courts,  yet  they  ar^  but  legos  fuh 
graviori  lego  y  and  tbe  common  laws  of  this  kingdom  have 
ever  obtained  and  retained  the  fuperintendency  over  them^ 
and  thofe  fignd  fuperioritatis  before  mentioned,    for  the 

(i)  IIF  tbe  jparty  injured  re^qoire  damages,  he  moft  proceed 
ac  coxsraon  law.    JFoif/,  lb. 

£  2  honour 
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honour  of  the  Icing  and  the  common  laws  of  England. 
For  as  the  la«ir«  and  ft^tures  of  tue  realm  have  prefcribed 
to  the  eccleruHical  courts  their  bounds  and  linnits,  fo  the 
courts  of  comnrron  law  have  the  fuperintendency  over  them 
to  k^ep  them  within  the  limits  of.  their  jurifdi^ion,  and  to 
judge  and  determine  whether  they  have  exceeded  thofe 
iimizsor  not;  and  in  cafe  thev  do  exceed  their  bounds,  the 
courts  of  comaion  law  will  iiTue  their  prohibitions  to  re- 
ftrain  them,  directed  cither  to  the  judge,  or  party,  or  both. 
And  alfo  io  cafe  they  exceed  their  jurifdi^iions,  the  officer 
that  executes  the  fentence,  and  in  (ome  cafes  the  judge  that 
gives  it,  are  puniihable  in  the  courts  of  common  law; 
lometimes  at  the  fuit  of  the  king,  fometimes  at  the  fuit  of 
the  party,  and  fometimes  at  the  fuit  of  both,  according  to 
the  variety  and  circumftances  of  the  cafe. 

Laftly,  that  the  common  law,  and  the  judges  of  tbe 
courts  of  common  law,  have  the  expofition  of  fuch  flatutet 
or  a3s  of  parliaments,  as  concern  either  the  extent  of  the 
jurifdidlion  of  thofe  courts,  or  the  matters  depending  before 
them.  And  therefore  if  thofe  courts  cither  refufe  to  allow 
thefe  ads  of  parliament,  or  expound  them  in  any  other 
fenfe  than  is  truly  and  properly  the  expofition  of  them ; 
the  king's  great  courts  of  the  common  law  (who  next 
under  the  king  and  his  parliament  have  the  expofition  of 
thofe  laws]  may  prohibit  and  controll  them.  Hali*s  Hift. 
C^m,  £.41.     I  Halis  Hift.  PL  Cr,  408.  , 

After  alt,  it  is  humbly  fuhmitted,  whether  there  doth 
not  appear  to  be  fome  kind  of  prejudice,  even  in  this 
great  and  good  man,  whenever  he  touches  upon  the  ec* 
clefiaftical  jurifdidion.  And  the  like  may  be  obferved  oF 
two  other  very  great  men,  who*  (in  like  manner  as  lord 
Hale)  fuftained  the  office  of  lord  chief  juftice  of  England, 
In  their  refpedive  ages,  with  integrity,  learning,  and  fpi- 
rit ;  namely,  the  lord  chief  juftice  Coke,  and  the  lord 
-chief  juftice  Holt.  The  truth  is,  this  feeming  byafs  in 
them  all  was'owing  in  a  great  meafure,  to  the  fpirit  of  the 
times  in  which  they  were  refpciSlivelv  educated;  wherein 
flic  contcfts  between  the  two  jurifdifiions  were  violent, 
and  carried  oh*  wrth  6bftinacy  on  both  fides.  It  is  the  glory 
of  the  prefent  age,  that  tbffe  ferments  have  at  length 
fubfided.  Learned  men  can  now  differ  in  opinion,  without 
bitternefs  and  miKual  reproaches ;  and  the  feveral  difcordant 
parties  have  been  lAftYufled  to  live  together  in  a  mutual 
tntrrcourfc  and  communication  of  good  offices.  Pcrfccu- 
lion  hath  departed  to  its  native  hell)  and  fair  benevolet^ce 
13  b»th 
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hath  come  down  from  heaven.  The  di(!in£iions  which 
were  introduced  during  the  pfenticudc  of  papal  power  have 
fallen  away  by  degrees  ;  and  we  fhall  naturally  recur  to 
the  ftate  wherein  popery  took  us  up,  in  which  there  was 
no  chwarcing  between  the  two  jurifJif^ions,  but  they  were 
amicably  conjoined,  affording  mutual  help  and  ornament 
to  each  other  *. 

Courts  in  the  church  or  church  yard.  See  Cj^urcj^^ 


*  It  may  not  be  amifs  to  take  notice  in  this  place,  amongft 
other  me^nsof  producing  the  abovefaid  defjntbie  efFrdofthe 
inftitution  by  the  late  Mr.  Viner  of  a  profeflbrihip  of  the  cnm- 
mon  law  within  one  of  our  univerfiues ;  which  naturally  will 
conduce  to  promote  a  more  intimate  connection  between  the 
ftudents  of  the  eccleGaftica!  and  temporal  laws,  and  (as  Sir 
William  Blackftone  expreiTeth  it)  '*  by  extending  the  pomoerfa 
'*  of  univcrfity  learning,  and  adopting  (as  it  were)  a  new 
'*  tribe  of  citizens  within  their  philofophical  wall*,  will  intereil 
*'  a  very  numerous  and  very  powerful  profeifioQ  in  the  pre« 
*'  fervation  of  tbeir  rights  and  libertirs  f ." 

And  here  one  cannot  refrain  from  congratulating  that 
learned  body,  on  the  choice  of  their  profe/Tor  -^t  the  ^xA  fet- 
ling  forward  of  this  eilablifhment;  in  whom  are  united  quali- 
ties  which  fcldom  concur  in  one  perfon,  fach  as,  application 
and  genius,  foJidity  and  vivacity,  attention  to  dates  and  figures,* 
and  a  confummate  elegance  of  compofition;  v^ho  can  enliven 
the  relicks  of  antiquity,  and  render  the  drieft  fubjeds  of  the 
law  not  only  ufcful  but  entertaining.         ^ 

Mr.  Viner  dedicated  his  whole  life  to  the  fcrviceof  the  pub-« 
lie,  in  compiling  a  digeft  of  the  common  law  ;  which,  after 
the  labour  of  above  half  a  century,  he  had  the  happioeis  to 
live  to  publifh,  in  two  and  twenty  volumes  in  folio  ;  and  hath 
provided,  out  of  the  profits  of  his  benefa^ion  to  the  univer- 
£ty,  that  the  fame  (hall  be  continued  from  time  ro  time,  aa 
occaiioD  (hall  require,  at  proper  intervals.  For  the  cffc-Aual 
performance  whereof,  it  may  be  requi(ite,  and  will  be(l  an(wer 
Mr.  Viner's  benevolent  intention,  not  barely  to  infert  under 
their  proper  titles  luch  cafes  as  (hall  happen  to  be  adjudged 
in  time  to  come,  but  deliberately  to  re-examine  fucn  whole 
titles  refpedively.  It  is  aftoni(hing,  that  one  man  could  per* 
form  what  Mr.  Viner  hath  done ;  but  it  would  be  much  more 
a(loni(hing,  if  fuch  work  ihonld  at  once  be  perfeAly  finiihed 
in  all  its  parts ;  and  it  is  not  to  be  fuppofed,  but  that  a  nnm« 
ber  of  men,  attending  refpedively  to  detached  branches, 
would  nuder  the  performance  more  compleat.    Thia  is  a  talk 

f  JfltrodoAofy  ladosCf  page  ay*  '   ^ 
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QO  far  as  any  churches  or  chapels  which  fall  under  rhj^ 
^  title  are  donative,  and  to  be'  confidered  as  fuch;  is 
treated  of  under  the  title  SDOIiati&t^ 

Curaii  is  a  word  of  ambiguous  fignification ;  fometimcs« 
and  moft  properly,  it  denoteth  the  incumbent  in  general 
who  hath  the  cure  of  fouls  ;  but  more  frequently  it  is  un* 
derfiood  to  fignify  a  clerk  not  inflituted  to  the  cure  of 
fouls,  but  exercifing  the  fpiritual  o$ce  in  a  parifh  under 
the  redor  or  vicar:  and  in  this  latter  fenfe  it  is  treated 
of  in  this  place. 

Of  fuch  curates  there  are  two  kinds  :  firft,  temporary, 
who  are  employed  under  the  fpiritual  redior  or  vicar,  ei- 
ther as  affiftant  to  him  in  the  fame  church,  or  executing 
the  oiEce  in  his  abfence  in  his  parilh  church,  or  elfe  in  a 
chapel  of  eafe  within  the  fame  parifli  belonging  to  the 
mother  church ;  the  other,  by  way  of  diftindion  called 
perpetual,  which  is,  where  there  is  in  a  parifh  neither  fpi- 
ritual redor  nor  vicar,  but  a  clerk  is  employed  to  officiate 
there  by  the  impropriator. 

There  are  many  things  common  to  thefe  feveral  kinds 
of  curates,  and  other  things  peculiar  to  «ach  ;  as  will  ap- 
pear in  the,  following  fe&ions. 


which  Mr.  Viner  feemeth  to  have  referved  for  future  profi- 
cients under  hia  own  inftitotion.  In  order  to  render  the  book 
fp  fufficient.  as  to  fopercede  the  neceffity  of  having  recourfe  to 
the  originafa  from  whence  it  is  extradled  ;  it  feemeth  even  yet 
to  be  too  ihort :  If  confidered  only  as  an  index,  diredcd  to 
the  original  for  farther  fati^fadion  ;  it  needeth  not  to  be  fo 
long.  And  perhaps  a  work  of  a  lefs  difcoaraging  fize,  extra£ted 
from  the'whole,  might  be  of  more  general  afe  to  all  but  pro- 
fefled  lawyers.  And  thia  feemeth  to  have  been  at  firft  Mr. 
Viner'a  defign ;  intending  only  a  repoblicatton  of  RolPt 
abridgment,  together  with  the  cafea  fince  adjudged,  which 
multiplied  upon  him  more  than  in  theory  could  have  been 
imagined.  And  thia  hath  been  an  accidental  hindrance  to  the 
perfedion  of  Mr.  Viner's  work  :  By  adhering  fcrupuloufly  to 
KoII'a  general  titlea  and  refpediive  fubdivifions,  the  book  ia 
rendered  left  intelligible,  than  if  upon  a  general  profped  of 
the  materia?!  the  author  had  purfoed  that  method,  which  his 
own  judgment  and  the  natural  order  of  things  would  have  fug- 
gefted.  And  the  inconvenience  ia  the  greater,  in  that  as  yef 
there  is  wanting  a  rcnej^  index  to  the  whole. 

I,  W^en 
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1.  When  by  long  ure  tnd  cuftom  parochial  bounds  be*  OHgto  of  co. 
fixed  and  fettled,  many  of  the  parilbcs  where  fttll  fo  ^'^^  ^'P<^ 

hige9ibat  fome  of  the  remote  hamlets  found  it  very  in« 
convenient  to  be  at  fo  great  a  diftance  from  the  chorch  ; 
and  therefore  for  the  relief  and  eafe  of  fach  inhabitanta,  a  . 
method  obtained  of  building  private  chapels  or  oratories^ 
in  which  a  capellane  was  fometimes  endowed  by  the  lord 
of  the  manor,  or  fome  other  bencfador,  but  generally 
maintained  by  a  fitpend  from  the  pari(h  prieft.  Ktn.  Par* 
Am.  587. 

But  in  order  to  authorise  the  ereAing  of  a  chapel  of 
eafe,  the  joint  confent  of  the  diocefan,  the  patron,  and  the 
iacumbent  (if  the  church  was  full)  were  all  required* 
JCm.  Par.  Jint.  585.  (/) 

2.  The  origin  of  perpetual  curacies  was  thus :  .By  tbe^"t''***'f*^. 
ftatute  of  the  4  f/.  4.  c.   i?.  it  is  enabled,  that  in  *i;#fy        .""***'• 
church  apfr^priaUd  ibcre  Jhall  be  a  ftcular  per  fin  ardatncd  vicar 
perpetual^  canonicaify  in/iltuud  and  induSftd^  and  covcnailj 

indnued  hy  the  difcntion  of  the  ordinary. 

But  if  the  benefice  was  given  ad  rmnfam  monachorum^ 
and  fo  not  appropriated  in  the  common  form,  but  granted 
by  way  of  union  plcno  jure  \  in  that  cafe  it  was  ferved  by 
a  temporary  cerate  belonging  to  their  own  houfe,  and  fent 
out  as  eccafion  required.  The  like  liberty,  of  not  ap* 
pointing  a  per^tual  vicar,  was  fometimes  granted  by  dif« 
penfation,  in  benefices  not  annexed  to  their  tables,  in 
confideration  of  the  poverty  of  the  houfe,  or  the  nearnefs 
of  the  church.  But  when  fuch  appropriations,  together 
with  the  charge  of  providing  for  the  cure,  were  tranf* 
ferred  (after  the  difiblution  of  the  ri^ligious  houfes)  from 
fpiritual  focieties  to  fingle  lay  peifons,  who  were  not  ca- 
pable of  ferving  them  by  themfcltes,  and  who  by  confe- 
quence  were  obliged  to  nominate  fome  particular  perfon 
to  the  ordinary  for  his  licence  to  ferve  the  cure }  the  cu« 
rates  by  this  means  became  fo  far  perpetual,  as  not  to  be 
wholly  at  the  pleafure  of  the  appropriator,  nor  remove- 
able  but  by  due  revocation  of  the  licence  of  the  ordinary. 
Gibf.  819.  {m) 

3.  The  appointment  of  a  curate  to  officiate  under  ait  App^iataeat  of 
incumbent  in  his  own  church,  muft  be  by  fuch  incuai-^utatH* 
bent's  nomination  of  him  to  the  bifliop,  in  this  or  the  like 

form : 


(/)  See  CIWKii  4t  5-  («*)  See  9ffrovriatiott«  II. 

E  4  "To 
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<<  To  the  right  reverend  father  in  God  Charles  lord 
**  bifhop  of  Cailifle.  7  heCe  are  to  certify  your  lonifliipt^ 
^'  that  1  A.  B.  ledor,  [or,  vicar]  of  ■  in  thecoupty 

•«  of  T : —  and  in  your  iordfhip's  diocefe  of  ■» 

V  do  hereby  nominate  and  appoint  C  D,  to  perform  the 
*'  office  of  a  curate  in  my  church  of  ■  aforefaid  ; 

^^  and  do  promile.  to  allow  him  the  yearly  fum  of  . 

f*  for  his  maintenance  in  the  fame;  humbly  befeeching 
**  your  lordfhip  to  grant  him  your  licence  to  ferve  the  faid 
**  cure.     In  witnef$  whereof  1  have  hereunto  fet  my  hand 

*^  and  feal,  ihe day  of  ,  in  the  year  of  our 

*•  Lord ." 

The  appointment  alfo  of  a  curate  in  a  chapel  of  eafe 
feemeth  mod  properly  to  belong  to  the  incumbent  of  the 
mother  church,  who  is  inftitured  to  the  c^ire  of  foul^ 
throughout  the  whole  parifli :  arid  who  therefore  in  fuch 
cafe  may  himfelf  ferve  in  the  chapel,  as  well  as  his  curate 
or  chaplaii^  (»)  (unlefs  it  be  in  the  cafe  of  augmentation  hj 
the  governors  of  queen  Anne's  bounty,  as  will  appear  af- 
terwards). 

But  by  agreement  (of  the  bifhop,  patron,  and  incum- 
bent) the  inhabitants  may  have  a  right  to  eled^  and  no- 
minate a  curate.  Otherviife,  the  ancier?t  cuftom  was, 
that  he  w<is  either  arbitrarily  appointed  by  the  vicar;  or 
by  him  nominated  to  the  redior  and  convent,  whofe  appro* 
bation  did  admit  him ;  or  was  nominated  by  the  inhabi- 
tants (as  founders  and  patrons)  to  the  vicar«  and  by  hini 
prefentedto  the  ordinary  ;  for  cuftom  herein  was  different: 
fometimes  a  curate  was  to  be  prefented  by  the  patron  of 
the  church  to  the  vicar,  and  by  him  to  the  archdeacon, 
who  was  then  obliged  to  admit  him ;  at  other  times  the  lord 
,  of  the  manor  did  prefent  a  fit  pcrfon  to  the  appropriators, 

who  without  delay  were  to  give  admiOion  to  the  perfon  fd 
prefented.     Ke^iJ  Par,  Ant,  589. 

In  the  cafe  of  Herbtrt  and  ethers  againft  the  dean  and 
chapter  of  iVeJIminJier  and  Dr.  BrcdnUi^  //•  lyai.  Upon 
the  plagije  which  happened  in  the  year  1625,  the  churchy 
yard  of  St.  Margaret's  VVeftminfter  not  being  targe  enough 
to  bury  the  dead  parifhioners^  the  inhabitants  of  that  pare 
of  that  parilh,  whicb  now  reforts  to  the  new  chapel  built 
there,  pVtitioned  the  dean  and  chapter  of  Weflminfter 
(who  were  lords  of  the  manor)  to  grant  them  a  waflc 


(n)  H^b.  67. 
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^ece  of  ground  to  bury  their  dead,  which  accordingly  the 
dean  and  chapter  did  unUer  their  feals ;  and  it  was  fo- 
kmnly  confecratcd^  Aiterwards  thefe  inhabirants  were* 
at  the  charge  of  building  a  chapel  there,  having  firft  oh" 
tained  a  royal  licence  for  that  purpofe^  The  veftryniea 
and  chapelwardens  had  ever  fince  the  year  1653  defied 
the  miniders  who  were  to  preach  there ;  but  n.)w  the  dean 
and  chapter  of  Weftminfter  claimed  a  right  to  name  the 
minifler  who  ihould  preach  and  do  divine  fcrvice  in  this 
chapel.  On  a  bill  brought  to  fettle  the  right  of  nominate 
ing  the  parfnn  of  this  chapel:  By  Macclesfield  lord  chan^ 
celior ;  When  the  dean  and  chapter  gave  this  ground,  they 
did  not  referve  any  power  to  nominate  the  preacher ;  and 
the  inhabitants  of  the  chapelry  were  at  the  expence  of 
building  the  chapel.  Now  the  building  and  endowing 
of  the  church  was  what  at  the  common  law  originally  en- 
titled  the  patron  to  the  patronage.  Here  the  inhabitants 
built  the  chapel,  and  (as  appears)  by  the  pew  money  have 
endowed  it.  It  is  not  reafonable  to  fay  that  the  dean  and 
chapter,  as  parfon  appropriate,  have  a  right  to  fupply  every 
chapel  built  within  the  parifi)  with  a  preacher.  It  would 
be  an  expence  and  hardship  upon  them  to  be  obliged  fo 
to  do :  neither  ought  it  to  be  at  their  ele^ion  to  fupply 
it.  For  fuppofe  I  build  a  chapel  in  my  houfe  for  myfelf 
or  my  next  neighbour,  can  the  parfon  name  one  to  preach 
there?  I  think  not.  And  it  will  make  no  alteration,  if  the 
chapel  which  I  build  in  my  own  ground  be  intended  for 
the  ufe  of  ttyenty  neighbours  befides  my  own  family. 
But  afterwards,  on  the  hearing,  the  court  decreed,  chat  the 
right  of  nomination  of  the  miniftcrr  did  belong  to  the  de^n 
and  chapter,     i  P.  IVilL  jjv  {0) 

^  The 


(§)  Per  Ld-  NprtbingioH  Cb,  Whenever  a  cbspel  of  eafe  is 
ereded,  the  incambent  of  the  mother  church  is  eoiided  to 
nominate  the  minifter,  unlefs  there  is  a  fpecial  agreement  to 
the  contrary  which  gives  a  compenfation  to  the  incumbent  of 
the  mother  church,  or  a  prefcription  10  which  every  thing  is 
prefamed  to  have  been  proper.  Dixon  v.  Kerjbaw  and  othtrt^ 
Jmh^^%%.  And  in  that  cafe»  though  the  cbapel  waseredcd 
and  endowed  by  a  grant  of  lands  from  the  lord  and  free- 
)ioIders  of  a  manor,  and  thpqgh  the  right  of  nomination  was 
given  by  the  archbiihop  |n  whc  deed  of  confecration  to  the  in- 
iubicants,  and  the  vicar  of  the  mother  church  at  the  time  de« 
dared  he  bad  no  right  To  nominate,  and  though  the  inhabi* 
^ats  had  repaired  and  nominated  for  90  years^  his  lordihip  de. 

crcc<{ 
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The  form  of  i  nomiiiatioii  to  a  chapel  of  cafit  (as  allb 
to  9  perpetual  curacy)  may  be  to  this  efiefl:  ^<  To  the 
^  right  reverend  father  in  God  — ^  lord  bifliop  of  »  ■  ■* 
^'  A.  B.  of  — *«  tte.  fendeth  greeting.    Whereas  the 

*'  curacy  of  in  the  county  of        ..i  ■  and  diocefe  of 

«  11  now  void  by  the  death  of  C.  D.  laft  iocui 


^  bent  there,  and  doth  of  right  belong  to  oif  nomination : 

**  Thefe  are  humbly  to  certify  your  lordihip,  that  I  do 

<*  nominate  E.  F,  clerk  to  the  curacy  aforefaid ;  requeft- 

^*  ing  your  lordfliip  to  grant  him  your  licence  for  (crying 

*^  the  ftid  cure.    In  witnefs  whereof  I  have  hereunto  fee 

^  my  hand  and  feal,  the             ■  day  of            ■  in  tho 

♦•  year  of  our  Lord  — — /• 

It  is  not  necefliuy  in  order  to  to  prevent  a  lapfe,  that  the 
appointment  be  within  fix  months  :  for  if  the  patron  of 
a  curacy  do  not  nominate  a  cleric,  there  can  be  ho  lapfe 
thereof  (except  in  the  cafe  of  having  received  the  aug-» 
mentation,  as  will  appear  afterwards);  but  the  bifhop 
may  compel  him  to  do  it  by  fpiritual  cenfures*  i  In/I» 
344.     Gib/.iig. 

This  was  declared  to  be  law,  in  the  cafe  of  FaircblU 

and  Gajre^  with  regard  to  donatives  (p) ;  becaufe  though 

the  church  is  exempted  from  the  power  of  the  ordinary^ 

yet  the  patron  is  not :  and  it  holds  much  more  ftrongly  in 

the  cafe  of  curacieS|  where  both  church  and  patron  are 

fubjeA  to  the  ordinary's  jurifdiftion,  and  where  therefore 

be  may  likewife  fequefter  the  profits,  and  appoint  another 

to  take  care  of  the  cure,  till  the  patron  (hall  nominate  a 

fit  and  proper  clrrk.     Gibf.  819. 

Whdihcrt   a  •     **  '^^^  following  cafc  was  moved  as  of  a  donative,  but 

4tn«  will  lie,*  1^  feems  clearly  to  have  been  only  a  chapel  of  eafe  under 

tvadmiterR-    the  mother  church,  both  from  the  vicar  and  alfo  the  inha* 

tws  •  cmatc     bitants  chiming  the  r^ght  of  nomination,  and  efjpecially 

from  the  bi(hop's  licence  being  obtained  (which  is  contrary 

to  the  nature  of  a  donative).     But  it  was  moved  as  of  a 

donative  probably  becaufe  the  cafe  of  a  donative  in  that 

particular  is  fomewhat  flronger  than  that  of  a  mere  chapel 

of  eafe.    It  was  thus :  T.  33  G.  2,  K.  and  BUoir.   A  man« 


creed  the  right  of  nomioation  to  belong  to  the  vicar,  as  there 

was  no  agreement  6y  Jealhttwttn  the  biftiop,  patron,  and  iiw 

'cnmbent,  nor  evidence  of  a  prefcriptive  title  in  the  inhabiH. 

tants. 

,    (/)  Cra.  Jo.  63. 
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dafDui  wa$  moved  for  to  be  direded  to  one  Samuel  Blooer, 
m  parifliioner  of  Matfield  id  Staffordfliire,  and  aq  inbabU 
tani  of  the  chapelry  of  Calton  within  that  parifh,  (who 
bad  turned  Mr.  William  Langley  the  curate  of  that  cha- 
pel out  of  it  after  he  had  been  eleven  weeks  iii  pofleffion« 
and  locked  it  up,)  commanding  him  to  reftore  the  faid 
WiUiam  Langley,  clerk,  to  the  place  and  office  of  curate 
of  the  (aid  chapel.   It  appeared  that  this  chapel  is  endowed 
with  lapds  ;  and  that  the  inhabitants  of  four  different  pa* 
rifkes  contribute  to  the  repair  of  it«     The  curate  of  it 
haa  a  fiipend.     Mr,  Evans,  the  vicar  of  Matfield,  fwore 
in  his  affidavit,  that  he  believes  he  has  the  ri^ht  of  no* 
mination  to  it,  and  that  it  has  been  e^^ecuted,  and  that  Mr. 
Langley  is  appointed  and  nominated  by  him.     But  there 
were  contrary  affidavits,  wherein  the  deponents  fwear,  that 
they  believe  the  right  of  nomination  to  be  in  the  inhaiji* 
tants.     It  appeared  that  Mr.  Langley  had  a  licence.     On 
Ibewing   caufe  againft    ilTuing    the    mandamus,    it   was 
ufged^  that  this  chapel  is  a  donative ;  and  as  the  particular 
nature  of  it  was  not  dated,  it  muft  be  confidered  as  only  a 
private  chapel,  and  not  as  a  public  office;   and  confe« 
quently  no  mandamus  will  lie.     Befides,  the  right  of  no- 
mination is  not  efiabli(hed«     The  vicar  only  fwears,  that 
be  believes  he  has  the  right  of  nomination  ;  which  is  con- 
tradided  by  the  adverfe  affidavits.     And  if  it  were  not,  yet 
a  vicar  has  nothing  to  do  with  a  donative.     The  cafe  was 
meiUtoned  of  Prefcor,  chaplain  of  Manchefter  college,  re* 
ported  in  2  Strange  jgy.     But  there  were  letters  patent: 
the  college  was  of  the  foundation  of  the  crown :   the 
ground  of  the  court's  interpofing  in  that  cafe  was,  becaufe 
there  was  no  other  remedy.     This  man  may  have  another 
remedy  :  he  may  bring  an  ejednient  for  the  farm,  which 
he  fays  belongs  to  hin^  as  curate  of  this  chlapel ;  or  be. 
may  have  his  adion  of  trefpafs.     Every  vicar  might  as, 
well  come  for  a  mandamus  to  be  refiored,  as  this  man. 
On  the  other  hand,  it  was  argued^  that  this  was  an  of- 
fice that  concerned  the  put>lic,  and  therefore  a  mandamus 
would  lie  to  reftore  to  it.    A  mandamus  will  lie  to  re- 
fiore.even  a  fexton,  or  a  parilb  clerk.     It  doth  not  appear 
that  this  is  a  donative.    But  if  it  be,  yet  no  licenc;e  is 
neceflaty  in  cafe  of  a  donativct  though  in  the  cafe  of  a 
pi^petual  curacy  it  is  neceflary.     And  it  is  no  objefiipa 
to  fay,  that  he  hath  another  remedy,  if  he  be  intitled  to 
ilfi$0    Tbe  couofel  on  the  other  fide  (againfl  the  manda« 
mus)  ohferved,  that  pariib  clerks  and  (extjoM  are  tempo* 
ral  officers  1  whereas  this  k  ecclcG^^M  •  ^d  a  vicar  or 

redor 
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redder  may  juft  asxvcll  appiv  for  a  mandamus,  as  the  chip* 
Iain  of  a  donative.  ■  By  lord  Mansfield  chief  juffice  ; 

This  is  a  mere  temporal  queftion.     Three  objeftions  haver 
been  offered  againft  making  the  rule  abfolute :  the  firft 
was^  That  there  is  no  fufficicnt  ground  for  aflcing  a  man- 
damus.    Jtn/.  But  this  chaplain  hath  (hewn  an  appoint- 
ment, and  a  licence;  and  was  in  c)uiet  poflefSon  for  eleven 
weeks.     Second  objedion  :    That  he  has  not  the  right; 
.  for  the  nomination  is  not  in  the  vicar,  but  in  the  inhabi- 
tants,    jt^f.  We  cannot  try  the  merits  upon  affidavit.    He 
claims  a  right,  though  it  is  litigated;    and  that  is  fuf- 
ficicnt for  the  prefent  purpofe.     Tliird  objedlion  :  That 
even  fuppofing  him  to.  have  a  title,  and  to  have  been  in 
pofTeffion,  and  turned  out  of  it ;  yet  he  ought  not  to  be 
affifted  by  wzj  of  mandamus,  but  be  left  to  his  ordinary 
legal  remedy,  by  ejedment  or  an  adion  of  trcfpafs.     jfn/. 
A  mandamus  to  reftore  is  the  true  fpectfic  remedy,  where 
•     a  perfon  ts  wrongfully  difpi^flefTed  of  any  office  or  func- 
tion which  draws  after  it  temporal   rights;   in  all  cafes 
where  the  eftabliihed  courfe  of  law  hath  not  provided  a 
fpecific  remedy  by  another  form  of  proceeding,  as  it  hath 
provided  in  the  cafe  of  rcflortes  and  vicarages.     Here  are 
lands  annexed  to  this  chapel,  which  belong  to  the  chap- 
lain in  refpedi  of  his  fundion.     If  the  bifhop  had  refufcd 
'  without  caufe,  to  licence  him,  he  might  have  had  a  man- 
damus to  compti  the  ordinary  to  grant  him  a  licence.     He 
is  now  turned  out  of  the  chapel  and  every  thing  belong- 
ing  thereto,  by  force.     It  is  faid  j  He  may  bring  an  ejedl- 
ment,  or  an  a£lion  of  trcfpafs.     1  am  not  fure  that  he 
could.     It  doth  not  appear  that  the  legal  property  is  in 
htm.     On  the  contrary,  it  is  certain  that  it  is  not.     le 
might  originally  be  in  feoffees.     Thofe  feoffees  may  not 
have  been  regularly  continued.     It  may  be  impoffibie  to 
find  the  heir  of  the  furvivor.     If  .they  have  been  contmued, 
the  prefent  feoffees  may  refufe  to  let  Mr.  Langley  make 
life  of  their  names.     Neither  of  thcTe  anions,  \t  he  could 
.  bring  them,  would  be  a  fpecific  remedy.     In  the  one,  he 
might  recover  damages  ;  in  the  other,  he  might  recover 
the  land:  but  by  neither  would  he  be  reflored  to  his  pul- 
ptt,  and  quieted  in  the  exercife  of  his  funSion  and  office. 
-—And  the  rule  was  made  abfolgre  for  a  mandamus.     No 
return  was  made  to  it :  but  the  parties  agreed  to  try  the 
merits  in  a  frigned  ifTue. 

Note.  Upon  this  cafe  being  afterwards  mentioned, 
the  court  "took  occafion  to  fay,  hat  they  had  re-ron- 
{xdcmd  the  pointj  and  weighed  all  the  principles  and  au» 

ihoritiea 
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riiortties  applicable  to  it;  and  were  fully  fzthPei  that 
the  propereft  and  noft  effef^ual  method  of  crying  the  right 
to  ol&ciate  in  Aich  chapeU,  whether  it  depended  upon 
nomination  or  election,  was  by  manJamus*  Burrow^ 
Manf,  1043.  (j) 

5,  To  every  of  thcfe  fevcral  kinds  of  curates,  the  ofdi-  Lwciioe* 
nary'a  licence  is  necefTary,  before  he  (hall  be  admitted  to 
officiate. 

For  by  Can,  48.  No  curate  or  miniffer  fliall  be  permit- 
ted to  ferve  in  any  place  without  examinatioh  and  admif* 
fion  of  the  bi(bop  of  the  dioccfe,  or  ordinary  of  the  place 
having  epifcopal  jurifdidion,  under  his  hand  and  feat; 
having  refped  to  the  greatnefs  of  the  cure,  and  meetnefs 
of  the  party. 


(f)  The  authority  of  this  cafe  has  brrn  (hak«n  by  fuble* 
qocnt  decifions.  It  was  obferved  by  Mr.  J.  Buller  in  the 
King  V.  tht  Bijb^p  of  Cbtfier^  that  the  grounds  on  which  the 
court  of  king's  bench  formerly  granted  or  rcfufed  a  msndif- 
muf,  are  not  explicitly  dated  ;  but  the  court  has  lately  grant* 
ed  this  difcretionary  writ  only  in  cafes  where  there  was  no 
other  fpecifick  legal  remedy »  or'  where  fuch  remedy  (ai  an 
aflize)  was  obfolete.  In  the  laft  mentioned  cafe,  there  was 
a  croTs* nomination  to  a  curacy,  and  one  of  the  nominees  ap- 
plied to  the  court  for  a  mandamus  to  the  biOiop  to  licenfe  him* 
which  the  court  re fu fed,  becaufe  he  had  a  fpecifick  legal  re- 
medy by  quart  impiJii.  i  7*,  Rep.  396.  This  reafoning 
feems  alfo  to  have  been  adopted  in  a  later  cafe  of  the  King  v. 
ihi  Marquis  of  Stafford,  The  affidavits  in  that  cafe  (l^tea  the 
ttfage  to  be,  that  the  minitlcr  of  the  chapel  of  Willenball 
ought  to  be  nominated  and  appointed  by  the  inhabitants  of 
the  town  of  Willenhall,  having  lands  of  inheritance  within 
the  town,  and  bdiig  fo  nominated  ought  to  be  prefented  and 
allowed  by  the  lord  of  the  manor  of  Stowe  Heath.  That  on 
a  comniiffion  of  charitable  ufes,  in  the  reign  of  James  I.  ic 
was  agreed  between  the  lord  of  the  manor  and  the  faid  inha- 
bitanta^  that  certain  copyhold  lands  (hould  be  let,  through 
the  medium  of  trudces,  for  the  reparation  of  the  faid  chapel, 
and  the  maintenance  of  a  dipendiary  prieil  or  curate,  to  be 
nominated  by  a  majority  of  the  faid  inhabitants,  and  to  be 
allowed  by  the  lord,  and  by  him  prefented  to  the  ordinary  for 
a  Hcenfe  to  preach.  The  lord' having  refufed  to  ailow  and 
prefent  the  nominee  of  a  majority  of  the  inbabitantt,  the 
latter  prayed  a  mandamus^  which  the  court  refufed,  faying 
their  right  was  either  a  mere  trud,  and  then  their  remedy  was 
in  equity,  or  it  was  a  legal  right,  in  which  caf^  a  quart  imft* 
dii  would  lie.  ^T.  Rtf.  64^..  See  9Mot9fon«*  14.  in  tbt 
pt^.    AAifofi.  10. 
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tn  order  to  which, 

(i)  He  muft  produce  his  nomination  in  form  itottMi. 

(2)  Then  it  muiH  appear  in  the  next  place^  that  he  U 
in  holy  orders ;  of  deicon  at  kaft,  if  he  is  to  be  licenfed 
to  be  an  affiftant  curate:  and  of  prieft,  if  he  is  to  be  ii^ 
cenfed  to  a  perpetual  curacy ;  for  by  th^  I3  (^  i^  O,  a. 
(•  4.  /  14.  no  peffon  (hall  be  admitted  to  any  himfia  oh 
$ccUfiaftical promotion  before  he  (hall  be  Ordained  priefl  ^  and 
it  is  the  more  hecefTary  in  this  cafe,  becaufe  he  is  the  fole 
incumbent  in  the  pari(h,  and  by  the  fame  ftatute  until  he 
ihall  be  ordained  prieft  he  may  not  confecrate  the  facra* 
ment  of  the  Lord's  Aipper.  Which  v^ords  benefice  or  fr§^ 
motion  do  alfo  extend  to  all  chapels  of  eafe  which  have  re* 
ceived  the  augmentation  of  queen  Anne^  bounty }  for  b^ 
one  of  the  ftatutes  of  augmentation  (as  will  appear  after- 
wards) it  Is  exprefsly  declared  that  they  (hall  from  thence- 
forth, that  is,  from  the  time  of  fuch  augihentatioAi  be 
pirpauaJ  cures  and  tine/Ices^ 

And  this  muft  appear  to  the  ordinary,  etthei^  of  bis  o^ti 
knowledge,  or  by  lawful  teftimony. 

Thus  by  aconftitutipn  of  archbifhop  Reynold  t  Ijfoperr 
Jin /hall  bo  eihnittid  to  officiate^  Until  prHfJhaUfirft  be  madi 
of  his  latuful  ordination*     Lindw.  47. 

And  by  if  conftirati'on  of  archbiihop  Arundel :  No  w 
rati /hall  be  admitted  1 6  (jfffdate  in  any  e(hi€kfe^  wherein  he  wot 
not  born  or  oirdained^  unlefs  he  bring  svith  him  bis  letters  of 
irders*     Lind.  48. 

(3)  By  the  fame  confiitution  of  archbifhop  Reynold : 
No  per/on  Jbali  be  admitted  to  officiate^  until  proof  Jhatl  frjl 
bi  made  of  his  good  life  and  learning,     Lind.  47. 

And  by  the  ilforefaid  condicution  of  archbifliop  Arundel  z 
N4  cttrate  fiseril  be  admitted  to  officiate  in  any  dioafe^  whereif$ 
be  was  not  bom  or  ordtiined^  unlefs  he  bring  with  him  lelteN 
eommenddtdry  of  his  diicefan^  and  alfo  of  other  bifiops  in 
whofe  diacefes  he  bath  continued  for_  any  c^njiderdbie  limit 
which  tetters  fhall  he  caktious  and  exprefs  with  regard  t6  hn 
tnorals  and  converfatim^  and  whether  he  hi  dkfained  fir  atiji 
new  opinions  contrary  t^  the  cathoTtck  faith  or  good  inanneru 
Lind.  48. 

And  by  Can.  48.  If  the  curates  remove  from  one  Jioeeja 
to  another^  they  JhaU  not  be  by  any  means  admitted  ta  fer^n^ 
without  teftimOny  in  writing  of  the  bijh^  of  the  diocefe^  or  or* 
dinary  of  the  pidce  having  epifcopdl  jurifdiition^  frohs  wbesuo 
they  came  J  of  their  hoHeJIyy  ability  ^  aWd  cowfohnity  to  fhi  OCck^ 
Jajftcdt  laiViof  the  chtercb  of  Englmut. 
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All  «9hich  is  agreeable  to  the  rule  of  the  aticient  e&noif 
law,  which  requireth,  that  no  clergyman  (hall  be  received  ill 
tnother  diocefe,  without  letters  commendatory  from  the 
biflvbp  of  the  diocefe  from  whence  he  removed.  Gii/l 
896. 

(4)  He  muft  take  the  oaths  of  allegiance  and  fupremacy: 
for  by  the  i  Eliz.  r.  i.  and  i  ^.  c,  8.  every  perfon  who 
flial)  be  promoted  to  any  fpiritual  or  ecclefiaftical  benefipe^ 
promotion)  dignity,  office,  or  miniftry,  (hall  before  he 
take  upon  him  to  receive  exercife  fuppty  or  occupy  thtf 
fame;  take  the  faid  oaths  before  fuch  perfon  as  (hall  have 
apthority  to  admit  him. 

(5}  Such  of  the  faid  curates  as  are  admitted  to  a  benefice 
with  cure  (as  all  perpetual  curacies  are),  (hall  fubfcribe  thd 
artrcies  of  religion  agreed  upon  in  convocation  in  the  yeaf 
1 562,  as  redors  and  vicars  upon  their  inftitution,  by  the 
13  Eisz.  £.  12./  3. 

(6)  By  Can.  36.  No  perfon  fhall  be  fufiered  to  preachy 
,to  catechife,  or  to  be  a  ledturer,  in  any  parilh  church,  cha- 
pel, or  other  place ;  except  he  (hall  firft  fubfcribe  to  the 
three  articles  fpecified  in  the  faid  canon,  concerning  th^ 
kinig's  fupremacy,  the  book  of  common  prayer,  and  the 
thirty*nine  articles  of  religion. 

And  by  Can,  37.  None  who  hath  been  licenfed  to 
preach,  read  lecture,  or  catechife,  and  {hall  afterwards 
come  to  refide  in  another  diocefe,  (hall  be  permitted  there 
to  preach,  read  ledure,  catechife,  or  adminifter  the  facra* 
ments,  or  to  execute  any  other  ecdeftaftical  fundion,  by 
what  authority  foever  he  be  thereunto  admitted ^  unlefs  he 
firft  confent  and  fubfcribe  to  the  three  articles  before-men- 
tioned, in  the  prefence  of  the  bifhop  of  the  diocefe  wherein 
be  is  to  preach,  read  ledlure,  catechife,  or  adminifter  thd 
facraments  as  aforefaid. 

(7)  Alfo  cv^ry  curate,  leftiirer,  and  every  other  perfoa 
in  holy  ordeis,  who  (hall  be  incumbent  or  have  poflfeffion 
of  any  ecclefiaftical  promotion,  curate's  place,  or  ledure^ 
fliall  at  or  before  his  admiflion  fubfcribe  the  declaration  of 
conformity  to  the  liturgy  of  the  church  of  England  as  it 
is  now  by  law  ^ftablifbcd,  before  the  bilhop  or  ordinary 
of  the  diocefe,  or  before  his  vicar  general,  chancellory  or 
commiflary ;  and  if  it  is  a  pari(b  church  in  which  he  is 
Co  officiate,  he  (bait  receive  a  certificate  from  them  of 
Aich  fabfcxiption,  to  be  read  by  him  in  the  faid  church 

afterwards* 
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afterwards.     ,13  Cs^  14  C  2.  r,  4.     15  C.  2.  r.  6*     i  ^ 
yj^  I.  f.  8. 

By  the  eleventh  article  of  archbifliop  Wake's  injunc- 
tions (which  are  inferted  at  large  under  the  titJe  dDr&U 
nfitlOn)  it  is  required,  that  ifi  licences  to  be  granted  fo 
ferve  any  cure,  the  ordinary  (ball  caufe  to  be  inferted, 
after  the  mention  of  the  particular  cure  provided  for  by 
fuch  licence,  a  claufe  to  (his  efFcdt,  cr  in  any  other  porlfii 
within  the  diocefe^  to  whiib  Jucb  curate  Jhall  move  with  tbg 
confint  of  the  bijhop. 
ItrqQifites  ifter  6.^  Alfo  after  licence  obtained,  there  are  feveral  requi-^ 
ikeaceobiained.  jjj^j  \^  ^^  performed  ;  which  arc  as  follow : 

(i)  It  fcemeth  that  they  (hall  take  the  oath  of  canon^> 
cal  obedience,  if  thereunto  required.  Thus  by  a  confti- 
tution  of  archbifliop  Winchelfea  :  7!?  curates  received  ta 
officiate  in  any  churchy  it  ought  to  he  injoined  in  virtue  of  their 
obedience^  that  they  duly  attend  en  Jundays  and  holidays^  and 
other  days  u  hen  divine  fervice  is  to  be  perfc>rmed\  and  tberi* 
tepon  we  do  injoin^  that  oath  fhall  be  adminiiired  and  made  at 
their  admijfion.  And  we  do  irjsin  that  they  Jhall  alfo  moke 
$atb^  that  they  will  not  injure  the  re^fors^  cr  vicars^  and  go* 
verncrs  of  the  churches  or  chapels  wherein  they  (hall  cjfficiatei 
hut  that  they  will  humbly  obey  them^  and  give  them  due  reverence* 
Lindw.  70. 

Jttd  thereupon  we  do  injoin  that  oath  fball  be  aiminijlred'\ 
Biit  this,  not  of  neceflity  (faith  Lindwood) ;  but  only  if 
the  reAor  or  vicar  (hall  fee  caufe,  as  if  the  curate  (hall 
ihew tikens  of  flubbornnefs  or  difobcdience.     Id. 

Shall  be  adminiffred]  By  fuch  rcdlofi  vicar,  or  other  go* 
vernor  of  the  chucch.     Id. 

And  made']  By  the  curate  at  his  entrance  or  admiffion» 
Id. 

Governors  of  the  churches]  That  is,  fuch  as  are  neither 
redors  nor  vicars ;  as  deans,  provods,  ma({ers,  wardens» 
and  fuch  like.     Id. 

And  give  them  due  reverence]  In  the  comaiCD  inflances, 
of  fubordination  and  refpeA  \  and  a'fo  in  performing  the 
ufual  fervices  in  the  publick  wor(hip  of  God.   Lindw,  7J» 

And  by  another  conOitution  of  the  fame  archbifl)op: 
Stipendiary  priefs^  who  fl:ail  celebrate  the  divine  offices^  fhall 
not  receive  any  oblations^  portions,  obventions,  ptrqu^fites^ 
trentalsf  or  any  part  tht  reof^  efpecially  oblations  for  the  bodies. 
of  the  dead  when  brought  to  the  church  to  be  buried^  without 

licence 
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liCinci  cf  the  nH^rs  or  vicars  cf  the  churches  where  they  flioll 

-    9fficiati\  nor  in  any  manner  ca*ry  them  away  to  the  prejudice 

Qf  the  rc^ors  or  vicars  of  the  churches  a  for  ef aid  or  of  thar 

Ji4hftitutes\  left  they  incur  the  fentcnce  of  the  greater  cxcommu^ 

nication  in  that  behalf  ordained.     And  the  jaid  priejh  on  the 

Jiinday  or  holiday  after  their  adm-Jfton^  ft)  ill  fivear  before  the 

n^lorsy  vicar Sy  or  their  deputies^  during  the  fo'^mrjty  of  the 

publick  wcrft)ips  {or  otherwife  before  ihe  ordinaries  of  the  re^ 

Jpe£five  places^)  looking  upon  the  holy  bocks  t^ere  lying  opcn^ 

that  they  will  in  no  wfe  do  any  damage  or  prejudice  to  the 

churches  or  chapels  parochial  wherein  thty  perform  divine  fer» 

vicoj  or  to  the  re^ors  or  vicars  thereof  or  to  ihofe  who  reprem' 

font  thitttf  or  who  have  interefl  therein,  as  to  the  oblations^ 

pcrtisnsj     obventlons^  iperquifttes^    trentals^    or  other   rights 

uuhatfotvkr^  or  howfoever  called  \  but  that  as  much  c  in  them 

lietbj  they  will  fecure  and  preferve  them  from  damage  in  all  and 

*  Jingular  the  premijfes.     And  the  faid  priefls  fl>nll  alfo  fpecially 

Jtuear^  that  they  will  by  no  means  taife^  f^ftain^  or  foment 

batnd^  fcandal^  quarrels  and  contentions^'  between  the  reSfor 

and  par  ifl)i$ners  \  but  that  as  much  as  in  them  lietb  they  will 

promtte  and  preferve  concord  between  them.     And  the  faid 

priefts  Jhall  not  prefume  to  celebrate  divine  fervict  in  fuch 

churches  or  chapels  until  they  fhall  have  taken  the  oath  in  form 

aforefaid\  provided  that  the  reSlors  or  vicars  or  others  aforefaid 

fiall  require  them  fo  to  be  fworn  :  and  if  they  fhall  prefume  to 

celebrate  divine  fervice  in  the  place  fo  forbidden  to  them  con* 

irary  to  this  prohibition ;  they  Jhall  thereby  incur  irregularity^ 

heftdes  the  other  penalties  which  the  canons  infti^   upon  the 

hreakers  of  holy  conftitutions.     And  if  the  afcrefaid  curates^  * 

being  fo  fivorn  as  aforefaid  before  a  competent  judge ^  Jhall  be 

conviSled  by  lawful  proof  of  having  broken  their  oath  \  they 

fhaU  be  intirely  removed^  and  as  perjured  perfns  Jhall  he  inters 

diGed  from  the  celebration  of  divine  offices^  until  they  fhall  be 

canonically  dijpenfed  withal.     And  the  faid  re^ors  or  vicars^ 

or  their  deputies,  ought  ajffably  to  receive  the  oaths  aforefaid ; 

•  and  keep  in  their  churches  a  written  copy  of  the  prtmifjcs  and 

other  things  ordained  in  Ithat  behalf     Lind.  x  i  o. 

Stipendiary  priefts]  This  conAitudon  feemeth  to  have 
been  intended,  not  with  rcfpefl  to  curates  in  general,  but 
rnly  fuch  of  them  as  had  falaries  appointed  by  particular 
founders,  for  praying  for  the  fouls  of  them  and  their 
frtendi  or  poflerity  :  for  fuch  were  the  Ripendiary  priefls ; 
who  officiated  in  chantries  founded  and  endowed  for  the 
'  purpofes  aforefaid. 

Perquifttes'j  Denarios  pro  requeftis:  or,  as  it  is  after- 
wards exprefied  in  this  conftitution,  denarios  perquifttos : 

Vol.  lU  F  that 
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(hat  is,  pence  giveiu£§rl$Aiyri9  &r  departed  fouls  in  the 

pffices  of  the  church.     J^ohnf.  Winch.    .         ^ 
'  "  On  ihtfunJldf^  tr^  htdidof  afitr  tMr  aihntpin]  By  tb'd VcC- 
'  lor  or Vferfr6r  their  deputies.     Lshd.  j  to.    '   "     '   '  '  ***' 
" »      ShhU-JWidr  lefort  the  reHdr^y  vicars',  or  thitr  Siputi^J  "ift jr 

^.trfiich' deputies  ftfc  meinf  (mrtfh  pric!F«,  or  others  whom 
'  111  their  nbfiencc  they  havte  (feputed  to  be  their  agents  or 
pro£lors.     Lind.  iii. 

-'    Or'whhtive  intvfjl-tberem]   As  iheTf"  farmers';  cnr  p^r- 
*  fens  who  have  a  right'  to  a  Ccffiiti  portfoh  of  theobv^- 

'  tiom.     Ltrid.  ill..  » 

(2)  By  the  13  &  14  C.  1.  c.  4.  Every  perfon  who 
(ball  he  ptit  ftnoaliy  ecclefiaRkra!  promoclon  fliall  witlfin 
two  TiM>«th?,'(or  \t\  cafe  of  impJediment  to  be  allowed  by 
.the  ordinary,  then  wkhiii  one  month  after  fuch  Impcdi- 
'mcrtt  retnovcd,)  in  the  chMrch  or  chapet  belonging  to^his 
faid  promotion,  read  the  morning  and  evening  prayers, 
and  declare  his  affenft  thereunto;  on  pain  of  deprivat%a 
ipfo  fadio.  '    ' 

(3)  He  muft  alTo  withm  two  months^  or  at  the' time 
•when  he  reads  the  morning  and  evening  prayers  its.  afcyr^- 
Vaid  (on  the  like  pain  of  deprivation  ipfo  fado)  read  tnd 
aflfent  to  the  thirty  nine  articles,  If  it 'be  a  place  with 
cure;  becaufe,  altho'  it  is  faid  in  the  ftacuce  of  the'  13 
Elix  <*  ta.  tbat  this  is  to  be  done  .in  two  months  after 
induSiion^  and  in  the  cafe  of  curates  there  is  no  indufiion, 
yet  when  the  having  cure  of  fouls  is  \}St  fcnindatidn  of 
reading  and  affeniing,  wherever  there  t6  cure  of  foulf  fte 
indudion  may  be  well  interpreted  of  any  afba)  p^f- 
fciSon  whatfoevcr.    IVatf.  c,  15,    13  El  c.  i^/  t^<^'^. 

tf.  28.  ,;'" 

{4)  Alfb  by  the  aforef^id  ftatute  of  th6  1 }  &  r4*  fc.  2. 

i.  4.     Every  curate,  IcSurer,  and  ^«ry  other  peffoii'^ia 

holy  orders,  who  is  ihcumbent  or  in  poffi^fflon  €>(  any '«b* 

clefiaftical   promotion,   carate*4  place,    or   le^^e^  tbkll 

within  three  months  after  his  ftfbftrription  iis  aft>r^Mbf 

the  declaration  of  conformity^  m*x^h  p&^ifiy  cht^ct^Vj^f^e 

be  (ball  officiate  as.afore&id,read  the  ordiiMrj^s  tjtitfti- 

rate  thereof  and  again  make  ^he  £aisie  dedaialbnVl^n 

pain  of  deprivation  ipfo  fa£to  (except  there  be  Ibfuer  fft'w- 

*  ful  ihipediment,  allowed  and  approved  by  the  XMNHiiary^ 

ajG,  a;  r,  a«.)  ^      • 

'  And  wh»€  wa^  faid  con<x9Tiing  indkffhfn  ynt^ertthOktk 

"head  feemeth  equally  applieabie  10  th&wio^  pori/k  thif^cb 

m«this:pJHce^  iMimeiy^  tli«c  in:  cafes  where- fu<>fertprioa 

of  the  declaration  before  thooniioary.  w«r  netcflaiy;  the 

■:    i  '  . '      -, .  -fame 


fiuM  fiecelEtj  ihall  cominae  for  paUicklf  reading  the 
certificate  of  fuch  fubrcription,  aod  making  again  the  fame 
declaration,  whether  it  be  ftrifily  in  the  parijb  iburch^  at 
is  the  cafe  of  perpetual  curates,  or  in  a  chapel  of  eafe  aug- 
aaented  (which  hy  the  ftatute  hereafter  following  is  made  a 
perpetual  cure). 

(5)  Finally,  by  the  x  G.^  2..^.  13.  and  9  G.  1.  i.  a6» 
AH  ecdefiafiical  perfons  (hall,  within  fix  months  aftef 
their  admtffion  to  any  eccleliaftical  preferment,  benefice, 
ofice  or  place,  take  the  oaths  of  allegiance,  fupremacy, 
and  abjuration,  in  one  of  the  courts  at  WeOminfter,  or  at 
the  generaf  or  quarter  feffions  i  on  pain  of  being  incapa* 
citated  to  bold  the  fame,  and  of  being  difabled  to  fue  in 
aay  adioa,  or  to  be  guardian,  or  executor,  or  adminiftra* 
tor,  or  capable  of  any  legacy  or  deed  of  gift,  or  to  bear 
any  office^  or  to  vote  at  an  eledion  for  members  of  par*  ' 
liamcot,  and  of  forfeiting  500  K 

7*  By  Can.  48.    Nocurate  or  minifier  (hall  ferve  more  Noatio ftr?* 
than  one  church  or  chapel  in  one  day  \  except  that  chapel  >"«»  than  •« 
be  a  member  of  the  pari(h  church,  or  united  thereunto  s  J^JJJj'jJlf**^' 
and  unlefs  the  faid  church  or  chapel  where  fuch  a  minifter 
(hall  fenre  in  two  places,  be  not  able  in  the  judgment  of 
the  bi(hop  (or  ordinary  of  the  place  having  epifcopal  jurif* 
didion)  to  maintain  a  curate* 

8*  By  a  conftitution  of  archbifhop  Iflip,  orrnf/i  firving  aalary. 
a  curijhatl  bi  tmuni  with  fix  marks  a  year:  but  by  a  con- 
ftitution of  archhi(hop  Sudbury,  this  is  enlarged  to  iigbt 
maris,  wr  tbgir  b»ard  andfcur  marks,  by  reafin  9/  the  diffir^ 
oats  sftbi  times,     Lind.  240* 

Which  conftitutionF,  altfao'  become  obfolete  by  tbe  de* 
creafe  in  the  value  of  money,  yet  do  inform  ut  in  general 
of  the  proportion  thereby  intended,  which  is,  that  the 
curate  (hould  receive  double,  of  what  would  reafonably  pay 
for  his  board.  From  whence  alfo  we  may  collect  in  fome 
degree  the  value  of  money  at  the  time  of  the  latter  con« 
fiitution,  which  was  in  the  year  1 378,  being  the  fecond 
year  of  king  Richard  the  fecond  ;  forafmuch  as  the  ordi- 
nary  price  of  a  man's  board  by  the  year  at  that  time  was 
efitmated  at  four  marks. 

In  thefe  days,  with  refpeA  to  affidant  curates,  who  are 
to  be  paid  by  the  incumbents  that  employ  them;  in  order 
to  prevent  difputes.  it  is  ufual  for  the  ordinary  to  require 
that  a  certain  fum  be  appointed  in  the  nomination)  accord? 
ing  to  the  form  above  exprciTed. 

Vat.  II,  ^F2  And 
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Ani  by-the  teoth  article  of  archbtOiQliVW^^  4hNMN^ 
tbm  beforementioflfd,  it  is  rtqiiiMcl,  that  iff  the  faiAriHi^ 
ii>ent  of  Jtcence  granted  to  anycuratti  the  ortHnary  liii* 
appoint  hiin  a  ruflicie.nt  faUryi  actonMng  to>tbe  p^m^i 
tefttd  in  him  by  the  laws  ^^f  clie  cburdi,  and  ihi-  partici*^ 
lar  direction  of  the  la^e  a£l  of  parlianient  fof  the  bitt«r 
mat ntcnante  of  Cttrates.        - 

Which  «d  is  that  of  the  wAn.ft.  a«  c  rt.  UtA  u  hm 
the  curates  of  oon^refidents  onJy  ^  by  wfaicit  it'  ii  tmtB^gtA 
as  fotiot^eth :-  ff^ber€ss  the  ohfinii  $f  ignited  minifiers  Mljfte 
U  h  /uppiftdhy  turata  thAia^i  fufficUnt  ^nd  lUenftd  frimbiPP^ 
smd  n§  €ttraies  9r  minifitri  ought  u  frrvt  in  any  pbici  wkb$0t 
l/b  ixammatHn  and  admtfi^.n  pf  tkt  hlfi^f  tftbi  iHaa^j  «r 
dinary  if  tht  place^  having  §pifo^al  JMteijdiQion  \  ha* 
$hihfs^  for  want  cffyffiamt  maimtnana  and  en£$urmg€Wiini'^ 
foch  tnrai^s^  $hi  cut  a  havt  han  infovnsl  phcm  niHmiffkp^ 
ffied:  it  is  enaHtd^  that  if  any  rt&^  ar  war  having  fttrt  ^aff 
Jinh^  /haii  naminau  and  fnfini  any  curate  t$  thi  hijhip  n  9*^ 
dinary^  t9  hi  ticmftd  or  admUttd  to  firm  thi  curg  afjnd^  n^hlt 
#r  viiar  in  hi$  ah/tmn  the  /aid  hi/hop  or  ordinary^  bamttg  P04 
gard  to  the  gnatmfs  of  thi  curt  and  thi  value  oftha  talifiafH* 
Utl  himficis  of  fttch  n&or  or  vicar^  JhaU^  m  or  hifoite  ib9 
grantim  fitch  liionci%  appoim  by  writing  under  his  "hand  ntol 
jialy  aftifficunt  certain  Jlipend  or  aUowanca^  not  incading  50  k 
syoar^  narJ^t  than  20/.  a  year  to  he  paid  or  anfworia^" 
fnch  times  ushefbail  think  fii^  hy  fuch  n&ar  or  vicar  to  fiuk 
tmase  far  hitfupport  and  mainii^nte^     And  in  cafe  any  difi* 
firiltte  fhali  arifi  between  any  niior  or  wear  and  his  curau 
touching  fuch ^ipend  or  alkwana^  or  the  payment  iberaef\  Alf 
iifi}9p  or  ara^ry^  on  complaint  to  him  madiy  fbail  frmnnarily 
■hear  and  determim  the  fame  \  and  in  cafe  ofnegUM  or  Tifoifai 
io  payfmchflipend  or  ailowafico^  mayfe^uefier  thifrafks  iffsBpb 
-tonajSci^  for  or  until  pctyment  thereof. 

[The  3/bG%  $.  r.  83.  lifter  reciting  the  i2i4a.\^aiu 
^«  12.  and  that  in  many  places  the  j^ovifion  •mailQ  ^y  «lla 
did  ftacute  for  the  fupporc^imd  mainfipnaoee  of  the  oavaMU 
meotiooed  in  it  is  now  become  in(||flkici)Cy^eaa|{b^  abat  it 
fiiall  and  may  be  lawful  for  the  biAiopOB  ordimry  10  -a^* 
point,  under  his  band  and  feal,  any  ftipend.or>atlowaioQeftir 
ut^y  curate' he»etofore  nominated  or  employed^  or'hiie* 
lUtcr  to  be  nominated  or  employed,  not^xceeding  f>^Wp0r 
ahnunOf  over  and  befitdes^  m. livings  wlioe- (ho  iioftor  dr 
vicar  does  not  perfonaHy  refide  fo«r  aonahaniitbe  yoar^ 
)(aft|  the  ufe  Qf  the  rcAory  or  vic»ra|e-boi^  a Ad^  the 
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gtlieo  iO^i^lUbie  tlieic^uoto  belongingi  Aicb  ore  ta  bf 
aNttlt«4  to  tbe  f^Ui  curate  for  the  fpace  gf  la  calendar 
B0iUha  Vy  the  iuthorUy  of  the  bifiiop  or  ordinary,  undcf 
hie  band  a»d-fea)f  witb  power  in  tbe  faid  biihop  or  ordi*t 
mry  to  renew  the  grant  from  time  to  time,  or  a  further  (ua| 
Mr.ficceedii|g'i5  Lpir  (nintim  in  ii^u  of  (ach  hottfe  garden 
and  ftable,  in  cafe  there  fliall  be  none  fuch,  or  it  (hail  ap« 
fMBiar  CD  tbp  biibop  or  ordioaf y  nat  to  be  convenient  to  allot 
•ad  affign  the  lame  to  fuch  curate i  which  faid  ilkpend  or 
ftifiends  ihaU  be  paid  and  recovered  in  fuch  and  the  fanaa 
ipaonec  a»  the  ftipend  payabie  under  and  by  virtue  of  tha 
Ibid  9£k  »  provided  always,  that  the  faid  houfe  garden  and 
ilabia  (ball  be  for  the  ufe  of  the  faid  curate  and  his  family^ 
oaly  during  bia  adual  refidcnce  in  |be  (iaid  rectory  and  vi^ 
C^rage-boufe.    f.u 

Provided  alfo,  that  tbe  bUbop  or  ordinary  fliall  hava 
yower,  at  any  time,  under  bia  hand  and  (eal,  to  revoke 
tbe  grant  to  tbe  faid  curate  of  tbe  faid  houfe  garden  aa4 
ftaUe,  or  any  of  them  ;  and  alfo  to  infert  in  fuch  granCi 
Ciich  teriBS  and  conditions  to  be  obferved  on  the  part  of  the 
ctirate  as  he  (ball  think  reafpoable ;  and  alfo  that  the  cu^ 
rate  fliaU  peaceably  deliver  up  tbe  podeifion  of  the  preiatfiea 
granted  to  bim  at  the  expiration  or  other  fooner  deteroiinar 
tion  of^tbe  grant  thereof  i  and  in  cafe  he  (ball  lefufe  fo  to 
iU>9  he  ihall  forfeit  and  lofe  to  the  redor  or  vicar  all  facb 
parts  of  bis  ftlpeod  as  (hall  then  be  unpaid,  or  (hail  there* 
stfter  become  due»  and  alfo  the  fum  of  50 1.  to  fuch  redor 
or  vicar,  and  which  fliall  be  recoverable  in  an  adion  of 
4€bc    /  %. 

Tbe  ordinary  may  alfo  appoint  tbe  like  (lipend,  with  tbe 
like  KMiedieSy  fo  the  officiating  curates  of  churches  aug* 
fnemed  by  queen  Aon^*s  bounty,  and  to  the  officiating  cu- 
fates  of  perpetusl  curacies,  although  not  augmented  by  tbe 
jfiuil  botfnty,;  if  they  have  become  confiderable  in  value  by 
ahe  impffovemeoc  of  tbe  tithes  or  glebe  of  which  they  hap- 
•pask  to  be  endowed,  or  by  other  circumftances.    /  3^5, 

AU  churcbes*  curacies  and  chapels  augmented  by  queen 

•  AoBcVbouoty  (ball  be  fubjefied  to  the  fame  rules  as  be« 

oefiees  with  refped  to  tbe  avoidance  of  other  beneficei ; 

.aad'iball  beconftdered  aa  benefices  prefentative,  fo  as  that 

tbe  l^Rce  thereto  (hail  operate  in  the  fame  manner  as  in* 

«ftitittiofr  totbe  faid  benefices*  snd  (hall  render  voidable  other 

^iviiiigs  to  iUce  mantieras  inftitutton  40  the  did  benefices ; 

-     V©!-.  Jit  [F  2]  but 
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tut  ill  fttcti  beneficei  as  were  held  in  conjundion  with  tug^ 
mented  cures  before  the  piffing  of  this  ad,  (hall  continue  to 
be  held  by  the  prefent  incumbents  therewith,  until  foine 
pcher  ctufe  of  avoidance  iball  arife  after  the  paffing  of  the 

And  whereas  k  is  expedient  that  the  authority  of  ordi* 
tiaries  to  licenfe  curates  (hould  be  further  explained,  ea«» 
larged,  and  confirmed,  it  is  enaded,  that  it  (halt  be  lawful 
for  the  ordioary  to  iiccnfe  any  curate^  who  is  or  (hall  be 
adually  employed  by  the  redor,  vicar,  or  other  incumbent 
of  any  parilb  church  or  chapel,  although  no  exprefs  no* 
snination  of  fuch  curate  (hall  have  been  miide  either  ire 
words  or  in  writing  to  the  ordinary  by  the  faid  refior,  vicar^ 
or  other  incumbent;  and  that  the  ordinary  (hall  have  power 
to  (evoke  furnmarily  and  without  procefs  any  licence  grani« 
cd  to  any  curate  within  his  jurifdidion,  and  to  remove  fuch 
curate  for  fuch  good  and  reafonable  caufe  as  he  (hall  ap* 
prove ;  fubjeA  neverthelefs  to  an  appeal,  as  well  in  the 
cafe  of  a  grant  of  a  licence  to  a  curate  who  has  not  been 
nominated,  as  in  the  revocation  of  a  licence  granted  to  a 
curate;  fuch  appeal  to, be  made  in  either  cafe  to  the  arch* 
bi(hop  of  the  province,  and  to  be  determined  in  a  fumiDarjr; 
manner.    /•  6* 

By  the  feveral  ftamp  ads  a  duty  of  15  s.  was  impofed  on 

.  all  licences,  which  having  been  found  burdenfome  to  (li-> 

pendiary  curates  appointed  by  licence  to  perform  the  office 

of  curate  in  a  pari{h  church  upon  the  nomination  of  the 

refior  or  vicar  thereof,  was  repealed  by  28  G.  3.  £,  28*] 

And  in  the  faculty  of  difpe nfation  of  plurality,  order  is 
taken,  that  there  fliall  bo  a  reading  curate,  if  the  revenues 
of  the  church  will  conveniently  bear  it,  and  that  fuch  cu*> 
fate  (hall  have  a  competent  and  fufficient  falary,  to  be 
affigned  by  the  proper  ordinary  at  his  difcretipn;  or  if  he 
iball  not  cake  due  care  therein,  then  by  the  archbi(hop 
granting  the  difpenfation,  or  his  fucceflbrs. 

And  by  the  ftatute  of  the  13  Etiz.  c.  20.     He  who  is 
*  curate  to  a  pluralift,  in  that  benefice  on  which  the  in* 

cumbent  doth  not  nioft  ordinarily  relide,  hath  the  privi« 
lege  of  leafing  that  benefice  rrferved  to  him  only ;  but  be 
forfciteth  his  leafe,  if  he  be  abfent  above  forty  days  in  one 
tear* 

As  to  the  falaries  of  perpitual  curates }  whilft  the  im* 
propriations  were  in  the  hands  of  monks  and  other  eccls* 
^  iiaftic4 
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clp«vq4,  .i/,>he,fa,WtOGfiaA9iA^<'  biH-t^^^  ibefe  imppopmttwir 
are  failen  into  the  bands  of  Uymen,  this  hatb  i^trbden  srilV: 
lowed. .  -  So .4h«t.  I^c^w,  i^^  cfF«£^f  -(Mr.  JfJi4ifgA-^s>  Ihe 
ig^o]i«;^tprs.^bave  thofe  cises  fisrvt^  bjf.  wh»as  -^nd  ac^ 
wiut  caiie^  tbqy  pleafo   .Jp^^89.>      .-     -  ^      >  v ' 

^^  Jf.  U>|»  bKhopaffign  thq  faiary,  (he  curate'a  moft  efire** 
tu^l  cfEDedy.ipr  bU  p^,  is  t<r  #pply  to  ibeeeeWTiaftictl. 
court ^./Qd^ere,.ta  de^ult  of  paymenit  a  iequcftraeion- 
inay^be.fcrvcd  pn.tbe  benefice:  biU  if  (hecvraie  have  no-* 
Hceoce,  jbe  caniu^t  /iie  in  ib^at  court*    Jo/mf^Sy., 

,  Jf  he  fttCj  for  hii  (alaiyat  the  coiiimof>  Iaw^  ke-muft 
prove  aq jfgfecqiept.  betwixt  Jumielft  and  tbe  iocufahent :  • 
bjUt  in  fufh.cafe  he  may  be  called  upoa  CQ.prove^  that* 
he  made. the  (vbfcriptioof  and  dedaratiooi  befoieaiefl- 
tumed^^auid  fCfUct^iU  qualified  bimfelf  aa  the  law.dire&« : 

\  jS.  xfijl^    fi^fi^  ^^  jitiln/ia.    The  pkintifi^  hair*- 
ing  a  difpen/atioo  for  two  beoeficeiy  agreed  with  the  de- 
fendant, to  fcrvf;  one  of  theen  for  2iK  a  year.     The  d^^^* 
fendant  made  his  application  to  the  bifliop  to  enlarge-his* 
fijipeod*     The  bifliop. ordered^  that  the  plaimiff  fliouid  aU 
low  bun  ^K  ajeac.    The  plaintiff  .paid  faioi.his  22J*  ^c^  • 
cording  to  agrepment.     And  the  curate  libel  M  i«  tbia 
fpiritual  cou;t,,  for  the  addition  made  by  the  bifliop*  \  Up- 
on wk^ch  the  plaintiff  eipved  for  a  probibitioOt.    The  <ia*-> 
rate*]s  counfti  Jnfifled,  that  tbia  bting  an  allowance  by 
orcer  of  (he  bifliop,  wa(8  4>roperly  fiuble  in  (he  ecc4efiafti«, 
caT  court,  ..  Bu^  the  courl  granted  a  prohibition*    For  • 
theje  beic^  a  cpn(ra^  between  ihe  parties^  tbe  biffaop. 
had  90  power  ipjnake  any  orders. but  if  tbe  curate  had 
ferved  the  cure^  .and  oxade  no  agreement^  then  the  biftep 
ought  to  have  allowed. him  what  he  thought  rfsafonablca  ia 
this  na^fure^  a  9}uintuin meruit.*.  /T'/zmr  ^^         .^ 

£1  I'q  tf.*. 3»,^  Jkhr^tt; aqd  /if>w/.  This,  wa^s  x  cafe  /e«^ 
ferved  ^ior  the, o^nion  of  the  court.  >  T^e-caufehad  been 
tr]ed\  It  the  fittipftf  ,in  i.ondon  after  lad  Hilary  term. 
Tlie  declaration  (Tatcdir  that  tbe  x/efendant^  on  the.  13th 
pf'^^ebruary  1769,  by  ah  inflrument  in  writing,  under* 
took  and  (fonij^fed,  to  fetain.and.cfiotioue  t^e.  plainiiff 
to'  officiate  as  cu/ate  in  tbp  .p^riOi  church  of  St.  fkpn 
VYeRmiplIef^'  until  otherwife  provided  of  fome  ccclefiafli- 
caf  preferment)   uniefa  by  f^ult  by  him  committed  he 
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Ibould  be  lawfully  removed,  and  to  pay  hiin  50  gtiineat 
a  year  during*  that  time  i  that  the  plaintiiF  had  not  been 
provided  of  any  other  eccleftaftical  preferment,  nor  hw** 
fuWy  removed,  and  that  the  defendant  had  not,  frooi 
the  faid  13th  of  February  1769,  retained  and  continued 
him  curate  of  the  faid  church,  and  permitted  htm  to 
officiate  therein,  and  had  tiot  paid  the  faid  50  guineas 
a  year.  The  cafe  dated  the  inftrument  or  title  on  which 
the  ad) ion  w,as  brought,  which  was  in  thefe  words :  ^^  To 
'*  the  right  reverend  father  in  God  Richard  lord  ^i(bop 
*'  of  London.  Thefe  are  to  certify  your  lordfiiip,  chat 
«*  I  Riihard  Hin(i^  reflorof  St.  Ann  Wtftminifcr,  m  the 
*'  county  of  Middlefex,  and  your  lordOiip's  diocele  of 
**  London,  do  hereby  nominate  and  appoint  the  reverend 
*'  Thiffias  Martyn  to  perform  the  ofBce  i  f  a  curate  in  my 
'^  church  of  St.  Ann  aforefaid,  and  dp  promife  to  allowr 
^'  him  the  yearly  fum  of  50  guineas  for  his  maintenance 
**  in  the  fame,  and  to  continue  him  to  officiate  in  my 
**  faid  chuj-ch  until  he  fbali  be  othervNJfe  provided  with 
**  fome  ecclefiafliciil  preferment,  unlefs,  by  fault  by  hicn 
^^  committed,  he  {halt  be  Uwfuily.  removed  from  the 
**  fame;  and  I  hereby  folemnly  declare,  that  I  do  noc 
<'  fraudulently  give  this  certificate  to  entitle  the  faid  7%#* 
**  mas  Martyn  10  receive  holy  orders,  bot  with  a  real  in« 
*^  tention  to  employ  him  in  my  faid  church,  according 
^*.to  what  is  before  exprefled.  Witncfs  my  hand  this 
♦*  13th  day  of  February  1769.  R.  Hind.'^  The  cafe 
chenftated,  that  on  fhe  6th  o^  July  17789  the  church  of 
St.  Ann  had  become  vacant*  on  the  defendant's  h.iving 
taken  other  preferment,  namely^  the  living  of  Rochdale, 
and,t[iat  he  had  paid  the  plaintifF  his  falary  as  curate,  up  to 
that  time. 

And  here  it  is  neceiTary  to  go  back  to  a  former  trial  be- 
tween the  faid  two  parties,  which  was  as  follows.  About 
the  year  1776,  upon  a  difagreement  between  Hind  and 
Martyn^  fiind^  after  giving  him  fix  months  notice  to  quit 
the  curacy,  had  refuted  to  permit  Martyn  to  officiate,  and 
bad  difcontinued  the  payment  of  his  falary.  Upon  ^^ihich, 
Jiiariyn  brought  an  a^ion  on  the  written  infirument  above 
fet  forth,  and  obtained  a  verdiS  for  the  arrears  then  due« 
But  the  qucfiion,  whether  he  could  maintain  the  afiion, 
being  brought  befofie  the  court  in  Eaiier  term  16  G.  3* 
OR  a  motion  for  a  new  trial,  it  was  looked  upon  as  a 
inatter  of  importance,  and  entirely  new  ;  and,  after  it  had 
b^en  fully  ^r^ued  at  the  bar,  ;h^  court  took  time  to  con. 
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fider.     The  principal  objc/dions  made  to  the  adion  (Sn 
tbaroccafion  were,   f .  That  the  inlirument  did  not  con* 
Cain  any  contra£^  between  the  re6lor  and  curiite,  nor  any 
procnife  from    the  curate    to    the   re6l'>r.     That  it   was 
merely  an  engagement  and  indemnity  by  the  redjr  to  the 
bifbop,   founded  on  the  ftatute  of   12  An.  and  on   the 
canons,  by  whjchthe  bifliop,  if  he  ordains  a  m<in  who  tias 
no  curacy  or  preferment,  is  himself  liable  to  mainiain  him* 
That  if  any  perfon  was  intitled  to  fuc  the  defendant,  it 
was  the  biOiop.     That  Martyn  was  not  a  party  to  the  in* 
ftrumcnt,  and  that  the  undertaking  contained  in  it  was, 
as  to  him,  without  confijeration.     That  there  waa^  no 
mutuality  of  obligation  between  Hind  and  him,  for  that 
he   might  ceafe  to  a£t  as  curate  whenever  he  plesfed. 
2.  It  was  faid,  that  Martyn  had  never  obtained  a  regular 
licence  (which  ought  to  be  under  feal)   to  officiate  as  a 
curate,  which  it  was  incumbent  on  him  to  have  done,  in  or- 
der to  intitle  himfelf  to  the  benefit  of  Hlnd*9  undertaking, 
fuppofing  it  could  be  confidered  as  an  engagement  to  him. 
Thrft  a  licence  was  in  the  nature  of  an  Inveftiture  to  a 
curate;   and  thar,  not  being  licenfed.   he  was  certainly  re- 
moveable  at  the   pleafure  of  the    re£lor. — In  anfwer  to 
which  objedions,  it  was  argued,  1.  That  the  title  was  in 
fubf{anc<f  and  tffc6\  an   engagement   with   the   plaintiff. 
That  the  word.*^  are,   /  d$  promt fi  to  allow  him^   not,  I pro^ 
mift  to  indtmtiify  you  (the  bifliop).     That,  if  the  inftru- 
ment  had.  been  a  deed  under  feal,  none  but  pert^ons  ftridly 
parties  to  the  deed  could  have  mrtintainrd  an  aSion  upon 
it;  but  the  cafe  is  different  with  regard  to  a  common  un- 
dertaking in  Wilting  like  the  present.     That  it  has  been 
determined  in  the  lafe  of  Dutton  and  Poole.  1  Vtnir.  %\%m 
that  on  a  promife  made  to  one  perfon  for  the  benefit  of 
another,  an  afiion  may  be  maintained  by  the  perfon  for 
whofe  benefit  the  promife  was  made.     That  50  guineas 
was  more  than  is  required  by  any  canon  or  aft  of  parlia- 
menty  and  therefore  if  an  allowance  to  the  extent  required 
by  law  (hou)d  be  confidered  as  an  indemnity  to  the  bilbop, 
yet  a  falary  exceeding  that  allowance  could  only  arife  from 
a  contract  between  the  rcdor  and  curate.     That  the  con* 
iideration  of  the  falary  is  the  performance  of  the  duty. 
2«  It  was  anfwered  as  to  the  other  obje£lion,  that  no  part 
of  the  canon  law  makes  a  licence  neceflary.     That  the  a£k 
of  uniformity  requires  it  for  leflurcrs  and  preachers,  but  for 
no  other  perfons.     And  as  to  the  cafes  mentioned  to  (hew 
ibat  all  cerates  are  lemoveable  at  picafuie,  none  of  them 
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ha:h  cftablilhed  that  dodrine. — Aftcrnrards,  in  the  fame 
t«rm.  Lord  Mansfield  delivered  the  opinion  of  the  court; 
At  the  trial,  the  defendant  attempted  to  (hew,  that  the 
plaintiff  was  lawfully  removed  for  fault  by  him  commitud^ 
and  offered  evidence  to  prove  the  irregularity  of  the  plain- 
tiff's life  and  behaviour ;   but  T  would  not  fuffer  that  evi- 
dence to  be  given}   being  of  opinion,   either   that  the 
redor  ought  to  have  reprefented  his  condu£t  to  the  bifhop, 
and  applied  to  him  to  remove  him,  or  if  he  himfelf  could 
remove  him  on  that  account,  that  he  ought  to  have  noti- 
fied to  him  the  caufe  of  his  removal  to  be  bis  immoral  be* 
baviour,  which  he  had  not  done.     I  am  ftill  of  the  fame 
opiaion  as  to  that  part  of  the  cafe,  as  at  the  trial,  and  no 
objedion  bath  been  made  to  it  on  the  argument.     But  I 
defire  it  to  be  underftood,  that  this  doth  not  imply  an 
opinion  that  the  bilhop  may  not  remove  s^  curate^  nor 
even  that  the  redor  may  not,  for  juft  caufe  properly  no- 
tified to  the  curate.     Thofe  points  ftill  remain  open.     As 
to  the  ift  objedlion,  it  appears  from  the  canon,  chat  a 
pecuniary  provifion  is  not  the  only  obje£^  of  a  title,  but 
that  one  purpofe  of  it  is  to  aflure  the  bifhop  that  the  per- 
fon  to  be  ordained  hath  fome  church  where  he  m^y  exer- 
cife  his  fan£lion.     And  if  after  being  certified  of  the  fad, 
the  biQiop  ordains  him,  and  he  is  afterwards  removed,  the 
bifliop  is  not  liable  to  maintain  him.     And  therefore  the 
bifhop  in  this  cafe  can  have  no  claim  of  indemnity  againft 
the  defendant.     The  title  is  only  a  certificate  to  the  bi- 
ifiop  of  the  faA,  that  the  reSor  has  undertaken  to  employ 
him,  to  pay  him,  and  to  continue  him  in  the  curacy  till 
provided  of  fome  other  ecclefiaftical  preferment.     It   it 
difficult  to  conceive,  how  any  queftion  could  be  made  on 
this  point,  or  how  a  doubt  could  have  been  entertained  in 
the  cafe  of  Dutton  and  Poolif  which,  however,  was  not 
near  fo  ftrong  as  the  prefetK.     As  to  the  2d  objefiion,  the 
hilhop  having  ordained  the  plaintiff  on  this  very  title,  there 
furely  cannot  be  a  ftronger  licence.     Whether  it  is  fuch 
as  would  fatisfy  fome  penal  ftatutes,  may  be  a  critical 
queftion,  but  we  are  of  opinion  that  it  doth  not  lie  in  the 
defendant's  mouth  to  fay  that  Martyn   has  no  licence, 
when  he  himfelf  hath  admitted  him  to  z&  as  his  curate, 
.  and  has  never  before  objeQed  to  him  on  this  account,  or 
given  him  notice  and  an  opportunity  of  obtaining  one  in 
form. — And  the  rule  for  a  new  trial  was  difcharged,  and 
judgment  entered  for  the  plaintiff. 
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The  qoeftion  now  upon  the  cafe  referved  in  the  fecond 
a&lon,  was,  whether  tVie  plaintiflf  could  recover  the  ar- 
rears of  his  falary  of  50  guineas,  from  the  time  of  the  de- 
fendant*s  quitting  the  redory  of  St.  Ann.  For  the  plain- 
tiff it  was  contended,  that  the  undertaking  by  Hmd  did 
not  determine  by  his  ceafing  to  be  redlor  of  St.  Ann.  It 
was  a  permanent  agreement  to  provide  for  the.plaintilF  till 
he  (bould  obtain  fome  other  church  preferment.  It  could 
could  not  be  voided  by  the  voluntary  afl  of  the  defendant, 
but  if  he  had  put  it  out  of  his  own  power  to  continue  him 
in  the  exercife  of  his  function  of  curate  of  St.  Ann,  he 
was  ftill  bound*  to  pay  him  the  falary.  The  nature  of  a 
title  to  the  bifiiop  is  not  a  precarious  provifion,  dependent 
on  the  will  of  the  perfon  who  gives  it,  but  certain  and 
only  determinable  by  the  mifcondud,  or  preferment,  of 
the  perfon  to  whom  it  is  given.  To  prove  this,  feveral 
cafes  were  referred  to  in  the  regifter  of  archbifhop  Win- 
chelfea,  which  are  mentioned  in  Gibfon's  Codex  ;  parti- 
cularly, an  order  from  the  archbifhop  to  the  bifhop  of  St. 
Afaph,  to  compel  John  recSlor  of  Gold  field  to  pay  the 
annual  fum  of  five  marks  to  Amianus  de  Goldfield,  to, 
whom  the  f^id  John  had  given  a  title  for  that  fum,  until 
he  ihould  be  provided  for  i  and  two  orders  from  the  arch- 
bifhop,  one  to  a  bi(hop  to  provide  for  a  clergyman  whom 
he  had  ordained  without  a  title,  and  another  of  the  like 
purport  to  a  bifhop's  executors  to  oblige  them  to  provide 
for  one  whom  the  biihop  had  ordained  without  a  title. 
For  the  defendant  it  was  infiSed,  that  every  fentence  in 
the  inftrument  confined  the  undertaking  to  the  time  of 
continuance  in  the  reftory  of  St.  Ann.  it  could  not  bind 
his  fucceflbr,  and  certainly  did  not  bind  him  to  continue 
all  his  lifetime  rt&oToi  the  parifh.  The  confideration 
for  which  the  50  guineas  were  to  be  paid  was  the  per- 
formance of  the  duty  of  a  curate.  The  contrad  would 
want  a  mutuality,  if  it  extended  beyond  Hind's  continu** 
aoce  in  the  rectory  of  St.  Ann,  for  he  could  not  compel 
the  plaintiff  to  officiate  as  his  curate  at  Rochdale,  his  pre- 
fent  living.  An  engagement  to  pay  50  guineas,  inde* 
pendent  of  any  clerical  function,  would  not  have  been  a 
title  upon  which  the  bifhop  could  have  ordained  the  plain* 
tiff.  ByJord  Mamfieid:  There  does  not  feem  tome  to 
be  any  colour  whatever  for  the  prefent  demand.  The 
quefiion  i9,  what  Hind  has  undertaken  to  do.  He  could 
not  turn  the  plaintiff  out  at  picafure ;  but  there  is  no  pre- 
tence to  fay,  that  he  has  undertaken  for  himfelf,  or  his  ex- 
ecutors, tomaintain  him  for  Irfe,  or  to  continue  all  his  own 
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life- time  reflor  of  St  Ann.  The  queftion  here  is  not, 
whether  this  is  a  good  title  or  not ;  although  it  fhould 
feem  that  it  is.  They  commonly  run  in  this  form,  and 
the  curate  takes  the  rifque  of  the  reSor's  quitting  the 
,  living.  A  man  may  give  a  more  permanent  title«  but  the 
words  of  this  inftrument  clearly  confine  the  undertaking 
to  the  time  of  Hindis  continuing  redor  of  St.  Ann.  And 
the  defendant  had  judgment.  Dougiau  137.  (r) 
ILffideacf*  9*  By  the  laft  article  of  archbifhop  Wake's  dtredions 

before  mentioned  it  is  ordered,  that  the  biOiop  do  take 
care  as  much  as  is  poffible,  that  whofoever  is  admitted  to 
ferve  any  cure,  dp  refide  in  the  parifli  where  be  is  to  ferve  ; 
efpecially  in  livings  that  are  able  to  fupport  a  refident  cu- 
rate: and  where  that  cannot  be  done,  that  they  do  at  leaft 
refide  fo  near  to  the  place,  th^t  they  may  conveniently 
perform  all  their  duties  both  in  the  church  and  pari(h. 

And  if  the  curate  do  not  comply,  the  ordinary  may 
Withdraw  his  licence. 
BovrtBioTea.  10.  ^j  a  conftitution  of  Edmund,  archbifhop  of  Can- 
terbury :  Wi  admonijh  the  nRvri  ofchurches^  that  thfy  do  not 
indiavour  to  removi  their  anmial  curates^  without  rtcfonahU 
taufe ;  efpecially  if  they  h  of  honeft  convorfation^  and  have 
laudabli  teftimony  thereof     Lind.  310. 

fyithout  najonable  caufe]  Of  which  it  feemeth  that  the 
ordinary  fliall  be  judge,  who  granted  the  licence;  who 
may,  at  his  difcretion,  difplace  fuch  curate,  by  wit^idravir- 
ing  his  licence,  without  formal  proccfs  of  law.    John/,  88. 

And  as  to  perpetual  curates ;  thefe  alfo  are  licenfed  by 
the  biftiop  as  well  as  others  -,  and  Mr.  Johnfon  fays,  he  is 
affured,  that  their  licences  do  run  in  the  fame  form,  at 
lead  in  many  places,  with  the  licences  of  other  curates, 
and  particularly,  to  continue  only  during  the  bi(bop*5 
pleafure :  and  yet  for  diliindiion  fake,  they  are  called  per- 
petual curates ;  and  indeed,  whatever  power  the  bifliops 
have  in  removing  fuch  curates  at  pleafure,  yet  it  is  feldooi 
or  never  made  ufe  of.    Johnf,  89. 


(r)  This  cafe  is  alfo  reported  in  Cowf.  437.  where  it  ap- 
pears that  on  the  firfl  trial  it  was  objcded  that  Martyn  was 
appointed  reader  0/  prayers  in  the  fame  psrifii,  for  which  he 
had  a  falary  of  30I.  per  annum,  which  the  counfel  for  the  de- 
fendant contended  to  be  an  ecelefiaftical  preferment  within  tka 
meaning  of  the  agreement  betweenr  him  ar.d  Hind.  Bat  the 
court  over-ruled  tiie  ohjcdion.    See  tide  Scalier* 
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In  the  cafe  of  the  curate  of  OrpingiM^  H.  27  &  28  C.  a. 
^vho  was  appointed  by  the  imprvpriator,  and  liccnfed 
by  the  archbiihop  as  ordinary,  the  court  beld,  that  being 
but  a  curate  at  will,  and  not  inftituted  and  induded^  he 
was  not  an  incumhint  within  the  ftatute  of  Che  13  EL  r.  io» 
nor  liable  to  dilapidations.     ^  Keb  614* 

So  in  the  cafe  of  fVood  and  Bireb^  H,  10  M^*  Wood 
pretending  to  be  curate  in  a  chapel  of  eafe  in  the  parifh  of 
Prefton,  lued  rhe  vicar  of  the  pari(h  in  the  fpiritual  court, 
for  the  arrears  of  apenfioo  claimed  by  prefcription  ;  and  m 
prohibition  was  grantrd,  unlefs  caufe  (hewed:  for  that 
the  curate  was  removable  at  the  will  of  the  parfon,  and  fo 
cannot  prefcribc,  but  his  remedy  muft  be  by  quantum 
miruit*     2  Salk.  506. 

And  in  the  cafe  of  Pria  againfi  Pratt  and  others,  Afm 
1729.  -  The  plaintiff  Price  preferred  his  bill  as  perpetual 
curate  of  Bovington,  being  a  chapel  annexed  to  the  church 
of  Hemel-Hemlled  in  the  county  of  Hertford,  againft  ihe 
defetulants  inhabitants  and  occupiers  of  lands  within  the 
faid  chapeiry.  He  made  his  title  under  a  nomination  to 
his  curacy  in  the  year  1716,  by  the  then  vicar  of  Heme!* 
Hemfted,  who  alfo  gave  him  by  the  fame  inftrument^  the 
fmall  tithes  in  Bovington,  with  power  to  fue  for  them  in 
his  (the  vicar's)  name.  He  alfo  fet  forth  a  licence  to 
preach  from  the  then  bifliop  of  Lincoln :  and  alfo  that 
upon  the  faid  vicar's  death,  his  fucce^or  che  prefent  vicar 
in  the  year  1722,  granted  him,  a  new  nomination  to  this 
curacy  exprefsly  for  life,  with  like  power  to  fue  for  the 
fmall  tithes  in  both  their  names :  but  though  he  took  ii 
fecond  nomination,  yet  that  by  the  firii,  arid  the  bifhop'a 
licence,  he  was  fufficiently  entitled  to  the  tithes ;  becaufe 
by  fuch  nomination  he  became  perpetual  curate.  But  by 
the  court :  The  bill  muft  be  difmifled,  for  no  title  appeara 
in  the  plaintiff;  for  though  a  curate  is  appointed  by  a 
vicar,  either  generally,  or  exprefsly  for  life,  yet  fuch  ap« 
pointment  is  in  its  own  nature  revocable  at  the  common 
law,  even  without  any  caufe  afligned,  and  by  the  eccle* 
ftaOical  law  upon  caufe  ihewn ;  fo  that  the  plaintiff  had 
not  fuch  a  permanent  intereii,  as  to  claim  any  tithes. 
Bunb,  273. 

But  notwithftanding  thffe  adjudications,  the  principal 
point,  whether  the  appointments  of  thefe  curates  are  re- 
vocable at  pleafure,  (eemeth  not  to  have  been  fully  confi* 
d^ied  uponfolemn  argument ;  but  that  they  are  fo,  feemeth 
to  have  been  taken  for  granted,  and  that  upon  a  principle 
which  perhaps  will  not  be  admitted,  namely,  that  at  the 

»  common 


76  Curateflf^ 


common  law  they  are  revocable  without  inycaufe  afSgn^d, 
for  after  they  are  nominated  by  the  impropriator^  and 
licenCed  by  the  ordinary,  it  feemeth  that  they  are  not  to 
be  removed  but  for  fuch  c^ufe  as  would  deprive  a  re^or  or 
vicar* 

With  regard  to  fuch  of  the  perpetual  curacies  as  have 
been  augmented  by  the  governors  of  queen  Anne's  boun- 
ty, there  is  no  doubt,  but  by  the  a£l  of  parliament  here 
next  following,  the  curates  thereof  are  not  removable  at 
j))eafure ;  and  therefore  the  form  of  the  licence  in  that  cafe 
at  lead  ou?,ht  to  be  altered. 

And  as  to  the  reft  it  {hould  feem,  that  fuch  curacies  are 
t^fifficia  eccUfiaftUa.  Lord  Coke  fays,  Benfficium  is  a  large 
word,  and  is  taken  for  any  ecclefiaftical  promotion  or  fpU 
ritual  living  whatever.  (2  Inft.  29*)  -  And  in  the  cafe 
of  MofeUy  and  WarhurtM^  M,  9  /f^.  it  was  faid  by  the 
court,  that  a  pnbend  is  an  ecclefiaftical  htmfia.  (i  Salk« 
321.)  And  Dr.  Gibfon,  obferving  upon  the  aforefaid 
cafe  of  Wood  and  Bircb^  where  it  was  held  that  the  curate 
was  removable  at  the  will  of  the  parfon,  and  confequehtljr 
could  not  prefcribe ;  fays,  this  is  true  of  an  affiftant  curate 
to  a  refident  redor  or  vicar,  but  not  of  a  curate  properly 
fpeaking,  who  has  the  curam  animarum  committed  to  him 
pr9  tempore  by  the  bifibop,  in  the  abfence  of  the  incum« 
bent.  (Gihf.  896.)  And  in  the  cafe  of  perpetual  cura* 
cies  in  particular,  the  court  of  king's  bench  will  grant  a 
mandamus  to  the  bifliop  to  admit  and  licence  a  Curate  i 
which  implies  a  right  in  the  perfon  ngminated  to  fuch 
office  or  promotion-:  as  was  done  by  the  court  in  the  cafe 
of  the  dean  and  chapter  of  Carlijle^  with  refped  to  the  cu« 
racy  of  St,  Cuthberfs\  which  cafe  is  fet  forth  at  large^ 
under  the  title  Deans  and  ebapttts  (i). 


(j)  The  resfons  ivhich  have  induced  the  court  of  kiog'i 
bench  of  iate  to  refute  a  mandamos  in  this  cafe  have  arifea 
from  the  nature  of  that  writ.  See  snte  4.  in  the  note.  But 
that  a  perpetual  curacy  is  to  be  confidered  as  a  benefice  with 
cure  0/  fouls,  and  that  the  curate  mvft  therefore  obtain  the 
bifliop's  licence,  and  fabfcribe  the  59  articles  and  declaration 
of  conformity,  before  he  can  be  admitted  to  his  benefice  and 
maintain  an  aftion  of  money  had  and  received  for  the  profits  of 
it,  was  the  opinion  of  the  court  of  king's  bench  in  Poweiv. 
Jiilbank,  I  T.  Ref.^g^.  See  3t\yotB(on,  14.  in  the  note.  Thia 
cafe  was  afterwards  litigated  in  the  court  of  C.  P.  for  which 
tee  IDonatitit,  7,  8. 
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It.  By  the  1  G.  ft.  2.  c.  ic>.      Whertdt  the  late  jvefH  ChaptU  of  t^u 
Anne*B  bounty  to  the  poor  clergy  was  intended  to  extend,  not  ""**  p«^pf»«*i 
only  to  parfons  and  vicars  who  came  in  by  prefmtation  or  f^//^-  mcaiedl*"*' 
ihn^  inftitution^  and  indu^ion ;  but  likewije  to  fuch  mintjUri 
%vho  come  in  by  donation  j  or  are  only  Jlipendiary  preachers  or 
curates ;  mo^  of  which  are  not  corporations^  nor  have  a  legal 
fuccejjion^  and  therefore  are  incapable  of  taking  a  grant  or  con* 
veyance  of  fuch  perpetual  augmentation  as  is  intended  by  the 
/aid  bounty  %  and  in  many  places  it  wiuld  be  in  the  power  of 
the  donor^  impropriator^  parfon^  or  vicar^  to  withdraw  the 
sUowanci  which  was  before  paid  to  the  curate  or  minifter 
ferving  the  cure ;  or  in  cafe  of  a  chapelry^  the  incumbent  of  thi 
mother  church  might  refufe  to  employ  a  curate  and  officiati 
there  himfelf  and  take  the  benefit  of  the  augmentation^  Hx)hetely 
the  masntenance  of  the  curate  would  be  funk  in/lead  of  being 
eugmtnted't  it  is  ena^edy  that  all  fuch  churches^  c^racieSj  or 
chapels  which  fhall  be  augmented  by  the  governors  of  the  faVd 
bounty y  fhall  be  from  thenceforth  perpetual  cures  and  benrfices^ 
and  the  minijiers  duly  nominated  and  licenfed  thereunto  fhall  be 
in  law  bodies  politick  and  corporate^  and  have  perpetual  fuccef* 
ftmy  and  be  capable  to  take  in  perpetuity  5   and  the  impropri-^ 
aiors  $r  patrons  of  any  augmented  churches  or  donatives y  and  she 
rcHors  and  vicars  of  the  mother  churches  whereunto  fuch  augm, 
msr.ted  curacy  or  chapel  doth  appertain^  /hall  be  excluded  fro^ 
receiving  any  profit  by  fu.h  au^mentationy  and  Jh all  pay  to  the 
minijiers  officiating  fuch  annual  and  other  penfions  andfalaries^ 
which  by  ancient  cujlom  or  otherwifcy  of  righty  and  nst  -if 
bounty y  they  were  before  obliged  to  pay. 
'  Jnd  for  continuing  the  fucccffton  in  fuch  augmented  cures^ 
hereby  mesde  perpetual  cures  and  bencficesy  and,  that  the  fame 
may  he  duly  and  conjlantly  fervedi  if  they  fhall  he  fuffered  to 
remain  void  for  fix  months^  thy  Jhail  lapfe  in  like  manner  as 
prefentative  livings. 

And  by  this  ftatu^e  the  augmented  chapels  being  cx^ 
prefsly  made  perpetual  cures  and  benefices  j  if  the  incum- 
bents of  fuch  chapels  have  not  be'fore  fuch  augmeniatiooi 
been  qualified,  or  qualified  ihemfelvei^  according  to  the 
requifites  above  fpccified  for  perpetual  curates,  it  may  be 
advifeable^  upon  fuch  augmentation  made,  that  they  be 
nominated  de  novo»  'And  then  perform  the  ftrveral  partfcu- 
Jjrs  within  the  times  required  :  Which  nomination  may 
be  in  this  or  the  like  fofm  y 

"  To  the  right  reverend  father  in  God  C.  lord  bifhop 
•«•  of  ■  A.  B.  of  —  gentleman,  fcndeth  greeting. 

*  **  Whereas  the  curacy  of  the  chapel  of  in  the 

*'  county  of  ■  ■  ■    ■  ^nd  in  your  lordfl)ip*$  dioccfe  of 


*•  ii 
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cc  ..  II  augmented,  or  (bortly  intended  to  be  aug- 

^*  mented,  by  the  governors  of  the  bounty  of  the  late 
^  queen  Anne,  for  the  augmentation  of  the  maintenance 
**  of  the  poor  clergy  j  by  reafon  whereof  it  is  requiflte,  that 
<*  a  curate  (hould  be  duly  nominated  and  licenfed  to  ferve 
*^  the  faid  cure,  purfuant  to  the  ftatute  in  that  cafe  made  j 
**  I  the  faid  A.  B.  do  hereby  nominate  C.  D.  clerk,  (the 
*'  perfon  employed  by  me  in  ferving  the  faid  cure,]  to  be 
*^  curate  of  the  /aid  chapel  of  ■  ■■-■* ;  and  do  humbly 
**  pray  your  lordfiiip  to  grant  him  your  licence  to  ferve 
*<  the  faid  cure,  and  to  perform  all  divine  offices  therein 
*^  accordingly.  In  witnefs  whereof,  I  have  hereunto  fet 
**  my  hand  and  feal,  the  ■■  day  of  ^i  ■  ■        in  the  year 

**  of  our  Lord  ."     E^on  ^6q. 


SDdlmattca. 

ALMATICAj  was  one  of  the  facerdotal  veftmentsj 
fo  called  from  its  having  been  at  firft  woven  in  D«/- 
matU,    Lind.  252. 


D 
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^Darrein  prefentment* 

AN  affife  of  damin  prtfintment^  or  laft  prefentation»  Kes 
^^  when  a  man,  or  his  anceftors  under  whom  he  claims^ 
have  prefented  a  cleric  to  a  benefice,  who  is  inilituted  ; 
and  afterwards  upon  the  next  avoidance  a  ftranger  pre« 
fents  a  clerk,  and  thereby  didurbs  him  that  is  the  real 
patron.  In  which  cafe,  the  patron  (ha)l  have  this  writ, 
direded  to  the  (herifF  to  fummon  an  aflife  or  jury,  to  in* 
quire  who  was  the  lad  patron  that  prefented  to  the  church 
now  vacant,  of  which  the  plaintiflF  complains  that  he  is 
deforced  by  the  defendant :  and,  according  as  the  aifife 
determines  that  queflion,  a  writ  (hall  iffue  to  the  bi&op, 
to  infiitute  the  clerk  of  that  patron  in  whofe  favour  the 
determination  is  made^  and  alfo  co  give  damages.  3  BUukfi. 
245. 

Bill 
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But  this  courfe  of  proceeding  is  now  become  obfolete^ 
and  fuperfcdcd  by  the  writ  df  quare  imf^dii :  and  the  learn* 
log  concerning  them  both  is  comprehended  under  the  title. 

Deacon.    See  £>rtimattonf 


SDeanfif  anD  tl)dpterjBf* 

I^OR  the  leafes  of  deans  and  chapters,  and  of  every 
^  member  of  the  chapter,  in  their  fole  or  aggregate  capa- 
citjr  h  fee  tide  HcdfCflf^     - 

I.  Of  deans. 

II.  Of  chapters. 

III.  0/ibe  feveral  members  of  the  chapter  ^n  their 
felt  capacity  ^  as  canons  and  prebendarie4. 

IV.  Of  dean  and  chapter^  as  ono  body  aggregate* 
V*  Of  deans  of  peculiars, 
VK  Of  rural  deans. 


'•  * 


I.  Of  dean:. 

I.  7*here  are  four  forts  of  deans  and  deanrles ;  of  which  Serenl  kbdief 
and  of  whom  the  law  of'this  reatai  taiceth  knowledge.  ^•■*'» 
Theyfr^  is  a  dean  V)h9  hath  a  chapitr  confiding  of  preben* 
daries  or  canons,  fubordinate  to  the  biiliop,  as  a  council 
affiflant  to  him  in  matters  fpiritual  relating  to  religion*  and 
in  matters  temporal  relating  to  the  remporalttes  of  his 
bifboprick:  for  feeing  that  it  was  impoflibic  but  that  feds, 
fchifms*  4nd  hercfies  (hould  arife  in  the  church,  it  was  in 
chriftian  policy  thought  fit  and  necefiary,  that  the  burden 
of  the  whole  cjiiirch,  and  the  government  thereof,  (faould 
not  lie  upon  the  pcrfon  of  the  bifliop  only  ;  and  therefore  it 
V9ZS  thought  neceflary  that  every  bifliop  within  his  diocefe 
ihoold  be  ai&fted  with  a  council,  to  confult  with  him  in 
matters  of  difficulty  concerning  religion,  and  deciding  of 
tbecontroverfies  thereof;  and  alfo  for  the  better  ordering 
and  difpofing  of  the  things  of  the  church,  and  to  give  their 
aflcnt  to  fudi  cftates  as  the  biibop  fiiould  make  of  the 

tempo- 


femporalties  of  his  biflioprick ;  for  it  was  not  conveniftiC 
ihat  the  whole  power  and  charge  thereof  (hould  remain  ia 
anyone  fole  perfon  only.  Thefgccnd  is  a  dean  wb9  bad 
HO  chapur^  and  yet  he  h  pnfintativty  and  hath  cure  offiuU  ^ 
he  hath  a  peculiar,  and  a  court  wherein  he  holdeth  cede- 
fiaftical  jurifdi£lion  ;  but  he  is  nbt  fubjefl  to  the  vifitation 
of  the  biihop  or  ordinary ;  fuch  is  the  dean  of  Batui  in  Suf- 
fex,  which  deanry  was  founded  by  king  William  the  con» 
queror  in  memory  of  his  conqueft;  and  the  dean  there 
hath  cure  of  fouls,  and  hath  fpiritual  jurifdidion  within 
the  liberty  of  Battel*  The  third  dean  tsccclefiaftical  alfo* 
but  the  deanry^  is  n^t  prefentative  but  ddtiative^  nor  bath  any 
cure  of  fouhy  but  he  is  only  by  covenant  or  condition  ; 
-smdhe  alfohatb  a  court  and  a  peculiar,  in  which  he  hold- 
eth plea  and  jurifdi£lion  of  all  fuch  matters  and  things  as 
are  ecclcfiaftical,  and  which  do  acife  within  his  peculiar^ 
which  oftentimes  extends  pver  many  pariflbes :  (uch  a  dean, 
conftituted  by  commiffion  from  the  metropolitan  ofnhe 
province,  is  the  dean  of  the  Arches^  and  the  dean  oi  Bnking 
in  Eflex ;  and  of  fuch  deanries  there  are  many  more. 
Tiic  fourth  fort  of  dean,  is  he  who  is  ufually  called  the 
rural  dean  ;  having  no  abfolute  jtidiCial  power  in  himfelfy 
but  he  is  to  order  the  ecclefiaftical  affairs  within  his*  deanry 
and  precind,  by  the  diredion  of  the.bifliop,'oi'  ^  the 
archdeacon ;  and  is  a  fubftitute  of  the  bifhop  ia  nnsny 
cafes.  Hughet^  e.  2.  (/} 
Otbedn)  dean.  2.  The  dean  which  hath  a  chapter,  fuch  as  the  dean  of 
«  Canter1>ury,  St.  Paul's,  and  the  like,  is  fet  forth  to  be  an 

ecclefiaftical  governor  fecular  over  the  prebendaries,  and 
*     '       ^        canons  in  the  cathedral  church*     Hughes^  c,  2, 
Ordinal  Vnfti-       3*  '^^^  inftitution  of  deanries,  as  alfo  of  the  other  ec- 
tutUnofdeao    clefiaftical  offices  of  dignity  and  power,  feems  to  bear  a 
lies.  Tcfemblance  and  relation  to  the  methods  and  forms  of  civil 

government,  which  obtained  in  thofe  early  ages  of  the 
church  throughout  the  wcftern  empire.  Accordingly,  aa 
in  this  kingdom,  for  the  better  prefervation  of  the  peace^ 
and  more  eafy.  adminiftration  of  juflice,  every  hundred 
confided  of  ten  di(lri£ls  called  tithings^  every  thhtng  of 
ten  friborghs  or  free' pledges,  and  every  free  (or  frank) 
pledge  of  ten  families ;  and  in  every  fuch  tithing  there 
was  a  conflable  or  civil  dean  appointed,  for  the  fubordi* 


(/)  As  to  the  nature  and  diviHon  of  deanries  and  the  mode 
ofappointing  to  theo),  fee  a  learned  note  of  Mr.  Hargrave  to 
C#.  I//.  9$.  ^  • 

Date 


Date  adminiftration  of  jtiftice :  (o  in  conformity  to  this  fe* 
ciibr  method^  the  fpiritual  governors  the  biihops  divided 
each  diocefe  into  deanries  (decennaries,  or  tithings),  each 
of  which  was  the  diflrid  of  ten  pariQies  or  churches ;  and 
over  every  fiich  diflrid  they  appointed  a  dean,  which  in 
crities  or  large  towns  was  called  the  dean  of  the  city  or 
town,  and  in  the  country  had  the  appellation  of  rural  dean. 
Kin.  Pane.  dm.  633,  634. 

The  like  office  of  deans  began  very  early  in  the  greater 
mtautfttriis^  efpeoially  in  thoTe  of  the  Btntdi£fine  order ; 
where  the  whole  convent  was  divided  into  decuries,  in 
which  the  dean  or  tenth  -perfon  did  prefide  over  the  other 
oine ;  took  an  account  of  all  their  manual  operations ;  fuf- 
fered  none  to  leave  their  ftation,  or  to  omit  their  particular 
«htty  without  exprefs  leave ;  vifited  their  cells  or  dormi- 
tories every  night ;  attended  them  at  table  to  keep  order 
and  decorum  at  their  meals  ;  guided  their  confcience ;  di- 
reded  their  bodies  ;  and  obferved  their  converfatibn  :  and 
for  this  purpofe  held  frequent  chapters,  wherein  they  took 
publick  cognizance  of  aH  irregular  praftices ;  and  impofcd 
feme  \t&t  penances ;  but  fubmitted  all  their  proceedings 
to  the  abbat  or  prelate,  to  whom  they  were  accountable  - 
for  their  power,  and  for  the  abufe  of  it.  And  in  the  * 
larger  houfes,  where  the  numben  amottnted  to  feveral  de- 
curies,  the  fenior  dean  had  a  fpecial  pre-eminence,  and 
bad  fomef  imes  the  care  of  all  the  other  devolved  upon  him 
alone*    Kin.  Pisr.  Antiq,  634,  63$. 

And  the  office  of  dean  in  feveral  colkges  in  the  univerfi-  1 

ties,  feeaneth  to  have  arifen  from  the  fame  foundation. 

And  the  inftitution  of  cathedral  deans  feemeth  evidently 
to  be  owing  to  this  praSi^e.  When  in  epifcopal  fees, 
the  bifliops  difperfed  the  body  of  their  clergy  by  affixing 
them  to  parochiil  cures  ;  they  referred  a  college  of  priefia 
or  fecular  canons  for  (heir  counfel  and  aQiftance,  and  for 
Che  conftant  celebration  of  divine  offices  in  the  mother  or 
cathedral  church,  where  the  tenth  perfon  had  an  infpefl- 
ing  and  prefiding  power,  till  the  fenior  or  principal  dean 
fwallowed  up  the  office  of  all  the  inferior,  and  in  fubor^ 
dination  Co  the  bi(hop  was  head  or  governor  trf*  the  whole 
fociety.  His  office  was,  to  have  authority  over  all  the 
canons,  prefbyters,  and  vicars ;  and  to  give  poiTeffion  to 
them  when  inftituted  by  the  bifliop ;  to  infped  their  dif- 
charge  of  the  cure  of  fouls ;  to  convene  chapters,  and  pre-  .  . 

fide  in  them,  there  to  hear  and  determine  proper  caufes ; 
and  to  vifit  all-  ohurdies  once  in  three  years  within  the 
limits  of  their  jurifdiAion.      The  men  of  this  dignity 

Vol,  II.  G  were 
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were  called  arcbtprijbjiirs^  becaufe  they  had  a  fuperintend* 
cnce,  or  primacy  over  all  their  collegre  of  canonical  prtefts  ; 
and  were  likewife  called  dicani  cbriftianiunisi  becaufe  their 
chapters  were  courts  of  chriftianity,  or  ecclefiafiical  ju* 
dicatures,  wherein  they  cenfured  their  offending  breCbrent 
and  maintained  the  difcipline  of  the  church  within  their 
oWn  precinSs.     Km.  Par.  Ant*  634.9  635. 
D     b  w  ap-       4'  Deans  of  the  old  foundation  come  in  by  eIe£lion  of 
poiiie<!.  the  chapter  upon  the  icing's  conge  d'eflire,  wfth  the  royal 

aflent,  and  confirmation  of  the  bifliop,  much  in  the  fame 
way  as  the  biihops  themfelves  do:   but  (generally)  (he 
deans  of  the  new  foundation  come  in  by  the  king's  letters 
patents  i  upon  whichy  they  are  ioftituted  by  their  refpec- 
tive  biihops  s  and  then  inftalled  upon  a  mandate,  purfoant 
to  fuch  inftitution,  anddireded  tothe  chapters.  Gibf  173* 
Which  xiiftindion  between  the  old  and  new  founda- 
tions came  in  after  the  diilblution  of  monaftertes,  when 
king  Henry  the  eighth  having  eje£)ed  the  monks  out  of 
the  cathedrals,  placed  fecular  canons  inftead  of  them : 
thofe  whom  he  thus  regulated,  are  called  the  deans  and 
chapters  of  the  new  foundation  %  fuch  are  Canterbury, 
Winchefter,  Worcefter,  £ly«  Carlifle,  Durham,  Rochef* 
.  ter,  and  Norwich.     And  befides  thefe,  he  erefled  five  ca- 
thedrala  de  novo,  and  endowed  them  out  of  the  eftates  of 
diflblved  monafieries,  viz.  Chefter,  Peterborough,  Oxford, 
Gtoucefter,  and  Briftol :  which  were  by  him  made  epifco- 
pal  fees,  as  alfo  Weftminfter,  but  the  biflioprick  of  this  iaft 
place  was  altered  again,  and  the  monaftcry  turned  into  a 
collegiate  church  by  queen  Elizabeth.     y9hnf.  54. 
DeanrT  hel<S  in       5*  ^^'  Godolphin  fays,  where  a  dean  is  made  a  bifbop, 
conmendam      with  a  difpenfation  from  the  king  to  hold  the  deanery  not- 
withaUihop.    wtthftanding  the  bilhoprick,  fuch  difpenfation  continues 
"'^*  him  dean  as  before,  by  force  and  virtue  of  his  former  title, 

to  all  intents  and  purpofes ;  fo  as  that  he  may  confirm,  or 
.  tnake  leafcs,  or  do  any  other  ad  as  dean,  as  if  he  had  not 
been  made  a  bifliop  at  all.     God.  11 2. 
Deanry  a  fiof.        6.  Deanries  are  fine-cure«,  that  is,  they  have  not  the 
«»te.  cure  of  (buls.     God.  2C0.  IVatf,  c,  2.  (a) 

Therefore  perfons  admitted  to  deanries  need  not  bj 
13  El.  c*  12.  to  jTubfcribe  the  thirty-nine  articles  before 
the  ordinary ;  nor  to  read  and  declare  their  aflent  to  the 


(«)  And  as  fuch  are  excepted  from  the  operation  of  the 
Hat.  21   H,  8.  c*   13.  againft  pluralities  J  by  the  provifoin 

J't&ion  31, 
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fluDe,  is  perfont  admitted  to  benefices  with  cure  are  re« 
quired  to  do  by  the  faid  ftatute.     Git/.  808.  817. 

But  otberwife,  the  fame  oaths,  fubfcriptions,  and  decla- 
tations  are  required  to  be  taken  an4  made  by  thenif  at  b/ 
other  perfons  qualifying  for  ecdeiiaftical  offices. 

7.  Dr.  GpAipbin  faith,  the  dean  may  be  a  layman;  as  whether  tt  Its 
was  the  dean  of  Durham,  by  fpecial  Jicence  and  difpenfa.  Wo^cc. 
tjon  from  the  king;  but  that  is  rare  and  a  fpecial  cafe, 
and  is  not  common  and  general,  and  therefore  not  to  be 
brought  as  an  example.    G^d,  367. 

And  Dr.  IVaifin  fays,  although  in  former  time  a  lay- 
man  might  have  taken  a  title  to  a  deanry  ;  yet  novr  by  the 
ftatute  of  the  13  CsT  14  C.  2.  c.  4.  a  perfon  muft  have 
prieft^s  orders  to  qualify  him  for  the  fame.    IViaf*  c.  14. 

But  Dr.  Gihfm  faith  a  deanry  is  a  promotion  merely 
fpiritual ;  and  might  never  be  pofleiTed,  regularly,  by  any 
perfon  but  who  was  of  the  order  of  prieftbood.  This  is 
plain  from  the  ancient  name  archiprefbyter,  or  head  pref- 
byter  of  the  college  of  pre&yters,  and  from  the  feveral  rules 
of  the  canon  law,  exprefsly  requiring,  that  none  be  confli- 
tuted  archiprefl>yters,  or  deans,  but  prefbyters  only  :  — •»« 
hflx^  in  bis  €bur€b  Jhall  prefumt  tp  trdain  an  archipnjbyur 
#r  iian^  unUfs  ibey  hi  prtfiytirs  (at).  Which  though  the 
glofs  qualifies,  by  faying,  it  is  Juffictint  ifbi  be  fucb  tbafin 
a  Jbsrt  tim$  bt  may  h  pmnstidto  ibat  erdtr^  as  being  al- 
ready of  inferior  orders  ;  yet  it  was  never  underftood,  that 
deanriea  might  be  held,  as  temporal  promotions,  by  mere 
laymen  ;  which  is  «  notion  entertained  by  fome,  againft  all 
hwy  realbn,  and  antiquity,  upon  an  irregular  inftance  or 
two  fioce  the  reformation;  and  urged,  that  fo  it  would 
ftili  have  been,  had  not  the  laft  aS  of  uniformity  made 
the  order  of  priefthood  a  neceflary  qualification  ot  being 
admitted  to  any  ecclefiaflical  promotion  or  dignity.  That 
it  was  ever  made  a.queftion,  whether  a  deanry  was  a  mere 
temporal  or  fpiritual  promotion,  could  be  owing  to  no- 
thing but  the  inftances  iuft  now  referred  to,  and  the  not 
knowing  or  not  confidering  the  original  nature  and  de- 
fign  of  the  office ;  in  conformity  to  which,  in  the  cafe  of 
Goldman  and  Tunur  in  the  tenth  year  of  queen  Elizabeth 
(Dyir  273.  b.)  where  the  point  in  iflTue  was  the  validity 
of  a  leafe,  the  juftices  unanimoufly  agreed,  that  it  was  a 
fpiritual  promotion^  and  accordingly  the  legality  or  illega- 
lity of  the  deprivation  of  Goodman  had  been  tried  (vtrith- 
out  any  exception  of  either  party  fa  far  as  appears)  in  the 

■         I  »  ■■■■«■■  I  ■■  III.  ■  M  .  ■  .  ■    .  ■   .  ■■■■■,  .         .     mm 

(*)  Dift.  60. 
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fpiritutl  courts ;  v\z.  before  the  bifhop,  archbifliop,  and 
delegates  fucceffively.  Gib/,  ij^*  (y) 
Detarjradignitjrt  g.  The  litle  of  dean  is  a  title*  of  dignity;  which  be- 
longs lo  this  ftation  as  having  ectltfiaflicM  ddtnimjlratiofi 
with  juriJdiHitm  9r  powtr  annexed^  as  the  civitlans  defined 
a  dignity  in  the  cafe  of  Broaghton  and  Gowjhy^  E.  43 
Et.  (z)  and  more  efpcctally  as  coining  within  aU  the  three 
qaaltficatioos  of  a  dignity  as  laid  down  by  Lindtundf  "^  a 
dignky^  he  fays,  it  kmum^  i .  Tnm  the  admM/lration  §f 
icclefsaflical  affairs  with  jurifdlSifn.  2.  Frpm  the  name  and 
frefirenci  woich  he  bath  in  the  choir  and  chaffer.  3.  Prom 
th  cuftom  of  the  place.  By  which  rulei  no  ftations  in  the 
eathedral  church,  under  the  degree  of  a  bifbop,  are  dig- 
nities ftri£tly  fpeaking,  befides  thofe  of  the  dean  and  arch« 
deacon;  unlefs  where  jurifdidion  is  annexed  to  any  of 
the  reft,  as  in  ioine  cafes  it  is  to  prebends  and  others. 
Gibf,  173. 

This  title  of  dignity,  as  annexed  to  detnries,  may  per^ 
baps  be  one  reafon  of  what  the  law  books  affirm,  that  if 
lands  be  given  by  licence  to  a  dean  and  chapter  of  fiich 
a  place,  or  a  leafe  be  made  by  them,  or  a  Writ  be  brought 
againft  the  dean  \  fuch  grant  leafe  and  wrH  (hall  be  good» 
tho'  the  dean  is  mentioned  only  by  hts  tttte  of  dignity,  and 
not  by  his  proper  name,  d^^  173.  {a) 
Bond  given  to  a  q.  If  a  dean  talce  an  obligation  to  htm  and  bis  JTuc- 
tonimihiifiic.  ^cffors,  it  goes  to  his  executors;  whicb  hMs  true  aMb  as 

'     '  to  a  brfliop,  parfon,  vicar,  bnd  the  Ifte.     Gsi.  55.  {h) 

Poflcffioot  of         lo.  The  biihop,  dean,  and  chapter  (that  is  pr^ben* 
dcioiict*  daries  or  canons),  and  all  other  perfons  belonging  ucito, 

or  having  any  thing  to  do  in  any  cathedral  churches,  at  the 
firft,  and  in  ancient  times,  heM  their  pofleSons  together 
in  grofs  ;  but  afterwards  for  the  avoiding  of*  confufion  and 
for  better  order,  and  for  foise  other  fpectal  caufes  known 
to  the' king. and  ftate  of  this  realm,  tbe  fame  were  after- 


•^^ 


{j)  Mr.  Hargrave,  in  the  note  above  referred  to,  fays  that 
deads  of  pecoKan  withoot  core  of  fouls,  may  be,  and  fre-> 
quently  are,  perfons  aot  in  holy  orders.  C««  Ur.  pj.  Jf^ 
Harg. 

(k)  Cre.  SUk.  663. 

\a)  Co.  Lit,  3.  tf.  Bat  ia  pleadiag  he  muA  fkew  his  propei 
same*    Ib> 

{h)  A  bond  is  a  chattel,  and  regularly  ao  chattel  c^n  g« 
IB  facceffion  in  a  cafe  of  a  fole  corporation,  C«.  Lie,  46.-  i. 
but  may  by  coftom,  ts  in  the  caie  ot  the  chamberlain  of  JUon« 
don.    Fitlweed**  ca/e,  4  Ref^  6j^ 

irardi 


wards  b^  them  fevered  and  divided ;  and  part  of  the  landi 
and  pofleffiont  belonging  to  the  fame  church  were  aiSgned 
to  the  biftop  and  his  fuccciTors  to  hold  by  themfelves^ 
and  other  parts  thereof  were  affigned  unto  the  dean  and 
chapter  to  hold  by  themfeves,  of  which  lands  they  have 
ever  fince  continued  feverally  feizcd  in  their  feverai  capa- 
cities.    Hugbis^  c.  2. 

Concerning  the  poflieffipns  of  deans  and  others  of  the 
new  foundation,  it  is  enaded  by  the  34  ii  ^$  H.i.c.%u 
that  ibi  klng*s  grant  to  the  ntw  foundation  Jhould  he  good  \  «?/« 
withfianding  anjf  mifncital of  name^  plaa^  or. date. 

And  by  the  35  EU  c.  3.  Forafmuch  as  divers  doubts  bavi 
arifta  touching  the  furrendirs  of  religious  boufes^  and  the  vali^ 
ditj  of  the  erosions  ofdeam  and  chapters  made  by  king  Hen.  8« 
notwitbftanding  the  aforefaid  ftatute  \  it  is  ena£ied^  that  all 
eftates  of  religious  boufis  fur  rendered  to  king  Hen.  8.  Jballbe 
adjudged  to  have  been  lawfully  in  the  pofftjfion  of  the  faid  king^ 
nMtwith/ianding  any  defe^  in  the  furrender ;  and  all  letters 
patents  made  by  the  faid  king^  for  the  ere£iion  foundation  in^ 
corporation  or  endowment  of  any  dean  and  chapter^  Jhall  be  r#- 
puSed  taken  and  adjudged^  to  have  been  good  perftQ  and  ef' 
fe£tual  in  the  law^  for  all  things  therein  contained^  according 
to  the  true  intent  and  meaning  of  thofame^  any  thing  matter 
orcaufe  to  the  contrary  thereof  in  any  wife  nattvitbflanding* 

Many  years  before  this,  in  the  eighth  year  of  the 
Queeny  we  find  a  bill  10  thehoufe  of  lords  (for  the  c6n- 
hrmation  of  la:e  ereded  deanries  and  prebends)  read  a 
fecond  time  and  committed  ;  but  it  proccecied  no  further. 
Whereupon  great  difturbance  having  been  given  to  the 
deans  and  chapters  of  the  new  foundation,  under  pretence^ 
that  the  pofleffions  thereof  were  pafled  by  letters  patents, 
of  concealment;  they  did  this  year  unanimoufly  apply 
themfelves  to  the  lord  treafurer  Burleigh,  for  a  confirm- 
ation of  them  by  parliament :  as  appears  from  a  letter  fent 
by  themi  from  the  convocation  houfe,  bearing  date  Mar» 
16,  1592,  in  which  they  befeech  him,  that  by  his  ho- 
nourable mediation  and  countenance,  a  remedy  miay  at 
this  parliament  (by  confirmation  of  the  faid  grants)  be 
obtained. 

This  application  produced  the  prefent  ad,  in  favour 
of  the  new  foundations ;  notwitbftanding  which,  fivre 
years  after,  divers' per fons,  labouring  2^  diflfblution  of  the 
cathedral  chtirch  of  Norwich,  under  the  old  pretence  of ' 
concealments,  brought  this  matter  to  a  folemn  hearing  i 
and  it  was  declared,  that  if  any  imperfeAion  were  in  the 
uanllation  made  by  king  Hen,  8.  from  prior  and  convene 
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to  dean  tnd  chapter,  this  ad  had  made  it  dear  and  with* 
out  queftion.  To  which  lord  Coke  fubjoins,  that  all 
defeds  are  remedied  by  this  moft  excellent  aA  of  parlia- 
ment) the  fatal  plea  to  all  concealment  as  to  thofe  poflef- 
fions ;  adding,  that  (hough  the  cafe  under  confideration 
did  only  concern  the  church  of  Norwich,  it  would  (erve 
as  well  for  many  other  cathedral  churches.  GUf.  184. 
3  Cn.  76. 
Petn  tofificthe  n.  The  dean  ought  to  vifit  his  chapter.  G^d.  55. 
cbipter.  ^pj  ^f  ancient  time,  the  canons  made  their  confeffions 

Co  the  dean  ;  and  Lindwpoddys^  that  the  canons  are  under 
the  dean  as  to  the  cure  of  fouls.    God.  55.  (c) 
Dean  may  nike      12.  The  dean  may  make  a  deputy  or  fubdeati,  to  exer«» 
a  tfcpatj,         ^jf^  ^1^^  fpiritual  jurifdidion ;  yet  fuch  deputy  cannot  charge 
the  pofleffions  of  the  church,  fo  as  to  confirm  leafes,  unlefa 
it  be  other  wife  provided  by  the  local  ftaiutes.     G§d»  55. 
ff^at/.  i.  44.  {d) 
Refiaenee  of  the      13.  £very  dean  Ihall  be  refident  in  his  cathedral  church 
dcao*  fourfcore  and  ten  days,  conjun£tim  or  divifim,  in  every 

year  at  the  leaft,  and  then  (hall  continue  there  in  preach- 
ing the  word  of  God,  and  keeping  good  hofpitality,  ex- 
cept he  (hall  be  otherwife  let  with  weighty  and  urgent 
^  caufes  to  be  approved  by  the  bilhopy  or  in  any  other  law- 
ful fort  difpenfed  with.    Can.  42. 
f)etB*tf  ecckfia-       14.  Deans  in  cathedral  and  coUcgiata  churches,  (ball 
ftical  dnty*        g^^  ^i^iy  pf^^h  (here  in  their  own  perfons,  fo  often  as 

they  are  bound  by  law  ftatute  ordinance  or  cuftom,  but 
ftkafi  tikewife  preaijh  in  other  churches  of  the  fame  diocefii 
where  thev  are  refident,  and  efpecially  in  thofe  places 
whence  they  or  their  church  receive  any  yearly  rents  or 
proHis.  And  in  cafe  they  themfelves  be  fick,  or  lawfully 
abfent,  they  (hall  fubflitute  fuch  licenfed  preachers  to 
fupply  their  turns,  as  by  the  bifhop  (hall  be  thought  meet 
to  preach  in  cathedral  churches.  And  if  any  otherwife 
neglect  or  omit  to  fupply  his  courfe  as  is  aforefaid,  the 
ofTencler  (hall  be  puni(hed  by  the  bi(hop,  or  by  him  or 
them  to  whom  the  jurifdidion  of  that  church  appcrtaineihy 
according  to  the  quality  of  the  offence.  C€m»  43. 
Profit!  ofa  15.  By  the  28  //•  8.  c.  11.  The  profits  of  a  deanry 

dcAJirj  dttriDg    iJufing  the  vacation  (hall  go  to  the  fucceiTor,  towards  thp 
the  Tacauoii.       p^y^^^^  ^f  ^jg  fi.ft  f.^^jts. 


,(f)  Z/W.  327. 

{d)  Noj  93.     Falm.  460.     Letch,  1537,    250.     Eva^s  •• 
Jf/ioueh, 

■  II.  Of 


t 
II.  Of  Chapters. 

1.  A  chapter  of  a  cathedral  church  confifleth  of  per« Chjpte%  whit, 
fons  eccefuftical,  canons  and  prebendaries,  whereof  the 

dean  is  chief,  all  fubordinate  to  the  bifliop  to  whom  they 
are  as  affiftanta  in  matters  relaiing  to  the  church,  for  the 
better  ordering  and  difpofing  the  things  thereof,  and  for 
CQofirmatioD  of  fuch  leafes  of  the  temporalties  and  officea 
relating  to  thp  bi(hoprick,  as  the  bi(bop  from  time  to  time 
ihall  happen  to  make.     God.  58. 

And  Uiey  are  termed  by  the  canonifts  capUuIum^  being 
a  kind  of  bead^  inftituted  not  only  to  affift  the  bilhop  in 
manner  aforefaid,  but  alfo  anciently  to  rule  and  govern  the 
diocefe  in  the  time  of  vacation.     God.  56. 

Of  thefe  chapters,  fome  are  ancient,  feme  new:  the 
new  are  thofe  which  are  founded  or  tranflated  by  king 
/2nv.  8.  in  the  places  of  abbats  and  covents,  or  priors 
and  covents,  which  were  chapters  whilft  they  ftood,  and 
thefe  are  new  chapters  to  old  bifliopricks ;  or  they  are 
thofe  which  are  annexed  unto  the  new  biibopricks  founded 
by  king  Hen,  8.  and  are  therefore  new  chapters  to  new 
bifliopricka.     i  Inft.  95. 

The  chapter  in  a  collegiate  church  is  more  properly  called 
ziMtgi'f  as  at  Weftminfter  and  Windfor,  where  there  is 
no  epifcopal  fee.     IVood^  ^.  i.  r.  3. 

2.  There  may  be  a  chapter  without  any  dean ;  as  the  Chapter  without 
chapter  of  the  collegiate  church  of  Southwel :  and  grants  •  ^<*n« 

by  or  to  them  are  as  effedual  aa  other  grants  by  dean  and 
chapter.     fFaif.  c.  38.  (/) 

In  the  cathedral  churches  of  St.  David's  and  LandaiF, 
there  never  hath  been  any  dean,  but  the  bifliop  in  either  is 
he^d  of  the  chapter}  and  at  the  former  the  chantor,  at  the 
latter  the  archdeacon  prefides,  in  the  abfence  of  the  bifliop 
pr  vacancy  of  the  fee.    John/.  60. 

3.  One  bifliop  may  poflibly  have  two  chapters,   and  i**  ^«b«  pl«^ 
that  by  union  or  confolidation :  and  it  feemcth  that  if  a  ^•'•'«*»*F*«'** 
biflinp  hath  two  chapters,  both  mud  confirm  his  leafes. 
GtfAs8.  (/)  ^  ^ 

4*  A  chapter  of  itfelf,  is  not  capable  to  take  by  pur-  Capacity  to  take 
chafe,  or  gift,  without  the  dean,  who  is  the  head  of  it.  •'  Ptt'«*»»^«' 
This  wu  agreed  in  EynU  cafe  [Mo.  51.)  }  but  whereas 


(*)  I  Mgd.  ^04.  (/)  Djn»  28a.  t^ 
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in  the  leafe  there  mentioned  (made  by  the  archbifiiop  of 
York)  of  a  field  in  Batterfea,  'oo€  article  was,  that  during 
the  vacancy  of  the  archbiOioprick,  the  rent  ihould  be  paid 
to  the  chapter  of  York,  as  in  tbiir  awn  proper  rigii ;  up« 
on  a  qtieftion  raifcd,  whether  a  chapter  could  receive  th^ 
rent*  it  was  agreed  that  they  could;  becaufe  they  are 
flerfons  of  wMch  the  law  takes  noticcTs  and  to  whom 
therefore  fuch  payment  might  be  madt ;  and  tho*  it  (hoidd 
appear  afterwards  that  they  could  not  receive  it  in  their 
euun  proper  rigbt^  that  defe£k  would  not  hiader  the  pay- 
ment.   Giif,  1 74.  (f )  ^ 

III.  Oftbefeveral  members  ef  ibe  cbapier  in  their f ok 
capacity  \  as  canons^  and  prebendaries. 


Diflfercnee  bt« 
Cwcea  piebcod 
and  ptebeadarj 


Pitbcadary 

whence  ib  called 


1.  The  books  do  generally  confound  the  two  words 
prebend  and  prebendary :  whereas  the  former  fignifieth  the 
office,  or  the  (lipend  annexed  to  that  office  %  and  the  latter 
figpifieth  the  officer,  or  perfon  who  executeth  the  office 
and  enjoyeth  fuch'fiipend. 

2.  Lord  Coke  faith,  a  prebendary  was  fo  called  a  pret<^ 
benchi  from  the  affiftance  he  alFordeth  to  the  bifhop ; 
whereas  he  had  his  name,  on  the  contrary,  from  the  af- 
fiftance which  the  church  affbrdeth  him,,  in  itieat  drink  and 
other  necefiaries.  Gibf.  172.  (h) 

Picbaia,what.  3.  A  prebend,  is  an  endowment  in  bnd,  or  penfion  in 
money,  given  to  a  cathedral  or  conventual  church  in  pr^^ 
bendum ;  that  is,  for  a  maintenance  of  a  fccular  prieft  or 
regular  canon ;  who  was  a  prebendary,  as  fupported  by 
the  faid  prebend.     Kern.  Par.  Ant*  Gleffl 

4*  A  canonry  alfo  is  a  name  of  office  \  and  a  canon  is 
the  officer  in  like  manner  as  a  prebendary ;  and  a  prebend 
is  the  maintenance  or  ftipend  both  of  the  one  and  of  the 
other.     Gibf.  172. 

5* .  Prebendaries  are  diftioguiihed  into  thofe  which  are 
called  fimple  and  dignitary.  A  fimple  prebendary  is  fuch 
who  hath  no  cure,  and  who  hath  no  more  but  his  revenue 
for  his  fupport;  and  a  dignitary  prebendary  hath  always 
a  jurifdiAion  annexed,  and  for  this  reafon  he  is  called  a 
dignitary,  and  his  jurifdidion  is  gained  by  prefcriptioo,. 
Ceyntry  par/,  cemp.  X36. 


Caaearji 


Twokiadtaf 

fiebeadariet. 


(jf)  Meere  ^v 
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6.  Of 


6.  Of  common  right  the  bilhop  is  patron  of  all  the  PrcUsdary, 
prebends,  becaufe  the  pofleffions  were  derived  from  him*  how  appoiBMlf 
G$d.  52.  (1) 

And  in  fucfa  cafe  he  doth  prefer  to  them  by  co]Iation» 
which  is  the  fame  thing  with  inftitutiony  faving  that  no 
prcfentation  is  made ;  but  if  a  prebend  be  in  the  gift  of  a 
layman,  the  patron  doth  prefent  to  the  bi(hop,  who  doth 
ifliftitate  in  like  manner  as  to  another  benefice  (i) ;  and 
then  the  dean  and  chapter  do  indud  them,  that  is,  after 
feme  ceremonies,  place  them  in  a  ftall  in  the  cathedral 
church,  to  which  they  belong  ;  whereby  they  are  faid  to 
have  a  place  in  the  choir,  ff^at/,  c.  15. 

In  the  cafe  of  Clarke  againft  the  bifliop  of  Sarum^  Af« 
II  6.  2.  A  ntandamus  was  granted  to  admit' the  plain« 
tiff  to  a  canonry  or  prebend  of  Sarum,  and  to  inftitute^ 
iodud  and  tnveft  hhn  therein ;  tho*  it.  was  ftrongly  op- 
pofed  on  the  rule  to  (hew  caufe,  as  turning  the  common 
law  remedy  by  qaare  impedit  into  another  channel.  But 
the  court  faid,  that  tht>'  formerly  mandamus's  were  not 
ib  freqtient,  efpecially  where  the  party  had  another  re- 
medy ;  yet  they  being  found  to  be  more  expeditious  and 
Icfs  expenfive,  had  been  giren  into  of  late.  And  as  to 
their  being  another  remedy ;  it  might  be  faid  equally  in 
cafes  where  an  afEfe  or  an  adioo  upon  the  cafe  would 
try  the  right,  and  yet  that  was  never  thought  a  ground  to 
d^y  a  mandamus  $  fo  that  the  writ  was  ordered,  but 
never  ifiaed,  the  parties  agreeing  to  refer  the  difpute. 
Strange^  io82.-(/) 

Prebends  are  fome  of  them  donative.  At  Weftmin« 
ller,  the  king  collates  by  patent;  and  by  virtue  thereof, 
the  prebendary  takes  poileffion  without  infiitution  or  in- 
dufiion.     John/n  55,     tyatf.  c,  15. 

And  the  king  at  this  day  is  patron  of  moft  of  the  great 
prebends.    yo»nf,  28,  20. 

7*  No  perfon  may  hold  more  than  one  prebend  in  the  Hom  to  have 
fame  church:  and  this  is  agreeable  to  the  rule  of  the  an-  ^^^JL^SS?**** 
cicnt  canon  law.    Gtlf*  174*  (m) 


(0  3  *<:?.  75.  *.     3  Bac.  Ji.  376. 

(i)   I  Jmierj.  241.     Sale  v.  Mf.  rf  CiViMtty. 

{I)  This  cafe  has  been  denied  to  be  law.  t  T.  Ret.  401. 
See  on  this  fobjea,  Cutates,  4  IS  10.  and  WttMKM^  14 
ID  the  notes. 

(ss)  GEras.  3.  a.  6*    JT.  3.  8.  9, 
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9  o  ^tms  mti  tl(^^vttts: 

So  if  a  prebendary  accepteth  of  a  di4mry^  his  prebe&d 
is  void  by  celCon;  fo  if  he  is  made  a  bi/hop^  the  king  pre* 
fcnls  to  his  prebend.     Nelf,  Prcb. 
^       But  the  acceptance  of  a  deanry  muft  be  underftood  to 
be  in  the  fame  church :  therefore  ii  Ed.  3t  the  bi(hop  of 
Durham  having  prefented  a  clerk  to  a  prebend  of  the 
church  of  St.  Andrew,  and  afterwards  the  fame  perfon 
being  prefented  to  a  deanry  in  that  church,  it  was  held 
that  the  king  (hould  recover  the  prefentation  to  this  pre^ 
bend,  bccaufe  one  and  the  fame  perfon  cannot  poflefs  two 
prebends  in  one  and  the  fame  church  («);  but  then  it  muft 
be  underftood  of  a  prebendary  who  is  a  corapleat  mem'* 
ber  of  the  chapter,  that  is,  one  who  hath  a  place  in  the 
choir  and  a  vote  in  the  chapter ;  for  an  archdeacon  may 
be  either  a  dean  or  prebend  of  that  church  where  he  is 
archdeacon,  becaufe  as  fuch  be  bath  no  vote  in  the  chap* 
tcr.     Nil/.  Preh.    ' 
Whether  a  pre-      g.  Formerly,  a  layman  (Dr.  Waifon  fays)  might  have 
bc/iditaUy.fee.  ^^^^  ^  j|j|g  ^^  ^  prebend  (•)  j  but  now  by  the  ad  of  uni- 
formity of  the  13  (ff  14  C.  2.  c.  4,  no  perfon  is  capable  of 
being  admitted  to  any  eccle&afiical  promotion^  who  is  not 
in  prieft's  orders.     TVatf.  €•  14. 
SqMTitc  poflef-      9.  The  poflTeffions  of  the  dean  and  chapter  are  for  the 
^<"^  moft  part  divided  %  the  dean  having  one  part  alone  in  right  . 

of  his  deanry,  and  each  particular  prebendary  a  certain 
part  in  right  of  their  prebends  \  the  refidue  the  dean  and 
chapter  have  alike  ;  and  each  of  them  is  to  this  purpofe 
iBCorporate  by  himfelf*     G^i.  52.  (p) 

For  a  prebendary,  who  hath  a  diftin£l  eflate,  and  hath 
,     alfo  a  vote  in  the  chapter^  is  a  corporation  foie  in  refped 
of  the  one,  and  at  the  fame  time  is  a  member  of  a  corpo- 
ration aggregate  in  refpe^l  of  the  other,     ^ohnf.  61  • 
Qdare  fmpedit        \q.  If  ihe  cathedral  church  be  in  one  county,  and  the 
to  be  bought  in  ^^^p^  /|j^,j      Q^  gjjjjgj  ^f  jl^g  prebend  be  in  another  coun-r 

the  county  where    ,    '^     ^        /'  /        j-    /«     ii  i_     .  l     •       . 

thecitbearai  it.  ^^  \  >  writ  of  quare  impedit  IhaH  be  brought  m  the  county 

of  the  cathedral,  where  the  office,  or  the  foundation  ojf 

the  right  to  the  corps  is,  and  not  in  that  where  the  corpi 

lies.     Gihf.  174.  (f) 

^•w  to  be  II.  By  the  yearly  land-tax  ^Bn^^^Whrnas  th$  rtnts 

itod  us!^  *       and  nvenuet  belonging  t§  th$  rifidintiariis  rf  thi  fgibu^al 

(n)  pj.  27J.  a.  Ed.  fmh  ' 

(c)  So  roled  in  Bland  v.  Ma^doXf  Cro.  Eiiz.  79. 
(/)  F.  N.  B.  195.     ^  N  [j)  Dj.  194.  0. 

iburchis 


ihurtbfs  dTi  thargtahlt  to  thi  land  iax^  and  in  form  eafit  thi 
goerflms  $f  the  faid  rtnti  and  nvimus^  above  fueh  tax  npairs 
and  other  cbarges^  is  to  go  infiMTtsfor  the  maintenana  of  the 
faid  rejidiniiariis^  wbicb /bares  are  dindmjbed  by  the  fatd  land 
tax  \  in  fycb  cafes  tbe  faid  reftdentiaries  Jball  not  be  further 
chargeable  as  mjejing  effias  of  profit  out  of  tbe  faid  rents  and 
revenues, 

12.  it  doth  tint  appear  that  canons  or  prebendsM'ics  have  Prebeoa  ■  fine. 
core  of  fouls  in  any  refped  •  chey  are  indeed  for  the  jnolt^'* 

part  ioAicutedy  but  not  to  the  cure  of  fouls*    Johnf  86. 

So  that  a  prebend  and  a  parochial  benefice  are  not  in* 
compatible }  but  both  may  be  holden  together,  without  any 
difpenfation*     J^hnf  91.  (r) 

And  for  thcf  fame  resfon,  he  who  takes ,  a  title  to  a 
prebend,  is  not  thereby  obliged  by  the  13  EL  c,  la.  to 
fubfcribe  or  read  the  thirty-nine  articles ;  but  otherwife, 
be  muft  take  the  fame  oaths,  and  make  and  fubfcribe  the 
fame  declarations,  as  other  perfons  qualifying  for  eccieCaf* 
tical  offices* 

13.  No  prebendaries  nor  canons  in  cathedral  or  colle- Refideaee. 
giate  churches,  having  one  or  more  benefices  with  cure 

(and  not  being  refideotiartes  in  the  fame  cathedral  or  col- 
legiate churches),  {hall  under  colour  of  their  faid  pre* 
bends,  abfent  them&lvcs  from  their  benefices  with  cure, 
above  tbe  fpace  of  one  month  in  the  yearj  unlefs  it  be 
(or  fome  urgent  caufe,  and  certain  time,  to  be  allowed 
by  the  bifliop.  And  fuch  of  the  faid  canons  and  preben- 
daries, as  by  the  ordinances  of  the  cathedral  or  collegiate 
churches  do  fland  bound  to  be  refident  in  the  fame,  (hall 
fo  among  themfdves  fort  and  proportion  the  times  of  the 
year,  as  that  fome  of  them  always  fliall  be  perfonally  re- 
fident there;  and  all  fuch  reftdentiaries  (hall,  after  the 
days  of  their  refidency  appointed  by  their  local  (latutes 
or  coftoms  expired,  prefently  repair  to  their  benefices,  or 
fome  one  of  them,  or  to  fome  other  charge  where  the 
law  requireth  their  prefence,  there  to  difcharge  their  du« 
ties  according  to  tbe  laws  in  that  cafe  provided.  And  the 
bithop  of  the  diocefe  fliall  fee  the  fame  to  be  duly  performed 
and  put  in  execution.     Can,  44. 

14*  Prebendaries  and  canons   In  every  cathedral   and  PteacKiDg, 
collegiate  church,  fhall  not  only  preach  there   in  theic 
own  perfons,  fo  often  as  they  are  bound  by  law  ftatute 


(r)  A  prebend  is  excepted  from  the  operation  of  the  ftat 
ai  tf.  8.  r.  13,  againft  plaralities,  by  the  provifo  of  ^  31. 

ordinance 


92  .  tDtms  mh  ti^$pttts, 

ordinance  or  cuftom,  but  Ibill  likewife  pregcb  in  other 
churches  of  the  fame  diocefe  where  they  are  rriident,  and 
efpecially  in  thofe  places  where  they  or  their  church  re- 
ceive any  yearly  rents  or  profits*  And  in  cafe  they  them- 
felvcs  be  Tick,  or  lawfully  abfent,  they  fliall  fubftitute 
fuch  licenfed  preachers  to  Aipply  their  turns,  as  by  the 
bifliop  fliall  be  thought  meet  to  preach  in  the  cathedral 
churches.  And  if  any  otherwife  negleA  or  omit  to  fup- 
ply  his  courfe,  as  is  aforefaid,  the  offender  fiiall  be  punifbed 
by  the  bifhop,  or  by  him  or  them  to  whom  the  jurifdic* 
tioD  of  that  church  appertaineth,  according  to  the  quality 
of  the  offence«  Can,  43. 
Profit!  of  1  pit.  15.  Dr.  Godolpbin  faith,  that  after  the  death  of  i  pre-* 
kead,  doriag  the  bendary,   the  dean  and  cbapur  fliall  have  the  profits. 

VSOtlOlk  Q^^^  j^^ 

But  by  the  ftatute  of  the  28  H.  8.  c,  ii.  the  profits  i>f 
a  prebend,  during  the  vacation,  fliall  go  to  the  fucceflbr  : 
towards  the  payment  of  his  firft  fruits. 

In  order  to  reconcile  which,  perhaps  the  diftinfiioo 
may  be  this :  that  the  ifluea  of  thofe  pofleffions  which  he 
hath  in  common  with  the  reft  of  the  chapter,  fliall  after 
his  death  be  divided  amongft  the  furviving  members  of 
the  chapter ;  but  the  profits  of  thofe  pofleffions  which  be 
hath  in  his  feparate  capacity,  as  a  fole  corporation  of  him* 
felf,  fliall  be  and  inure  to  his  fucceflbr. 
IKbpiattioiii.  16.  A  prebendary  leaving  a  houfe,  by  de^th  or  ceffioci, 
out  of  repair  \  he  or  his  executors  fliall  be  liable  to  a 
fuit  of  dilapidation,  tho'  it  was  not  annexed  to  the  pre^ 
bendal  flail.  This  was  declared  in  the  court  of  king*s 
bench,  T.  35  C  a.  in  the  cafe  of  Dr.  Sands  againft  the 
executors  of  hb  predeceilbr,  the  refidentiary  prebendary  in 
the  church  of  frills^  where  the  bifliop  appoints  to  each 
prebendary  what  houfe  he  thinks  fit*  For  altho'  tho 
houfe  is  not  parcel  of  any  particular  prebend,  it  muft 
,  be  affigned  to  fome  particular  prebend,  and  when  it  is 
fo  affigned  it  is  part  of  the  prebend,  and  fliall  be  liable 
to  a  iuit  for  dilapidations.  Wherefore  in  this  cafe  the 
court  refufed  to  grant  a  prohibition.  Gitf*  174-  Skin^ 
111.  (f) 

IW.Of 


(/)  In  a  late  cafe  from  the  chorch  of  Ely,  it  was  decided 
that  an  a^on  on  the  csfe  for  dilapidations  of  a  prcbendai 
houfe,  may  be  maiataioed  at  comoioa  law  by  a  fiiceeedtng 
prebendary  agalaft  Lis  predcceflbr  who  had  refigned*    But  as 

it 


IV.  Of  dean  and  cbapt&  as  one  body  aggregate. 

1.  Dean  and  chapter  is  a  body  corporate  fpiritual,  con-  Deaa  tadchtp* 
fitting  of  miny  able  perfoni  in  law,  namely,  the  dean  who  ^^*  ^^** 

ia  chief,  and  his  prebendaries^  and  they  together  make  the 
corporation.     God*  51.         ^ 

2.  They  were  originally  Yclefled  by  the  biihop  -  firom  "ow  bcorpo. 
amongft  his  clergy,  as  counfel  and  affiftants  to  him ;   but  '*^^* 
tbcy   derive  their  corporate  capacity  from   the  crown. 

Gm/.  52. 

3«  By  degrees  the  dependence  of  the  dean  and  chapter  Their  dtpen. 
on  the  bifliop,  and  'their  relation  to  him,  grew  lefs  and  J?!?**  ^  *** 
kfs;  til]  at  laft  the  bifliop  hath  little  more  left  to  him      ^^* 
than  the  power  of  vifiting  them,  and  that  very  much  li- 
mited :  and  he  is  now  fcarcely  allowed  to  nominate  half 
of  thoTe  to  their  prebends,  who  all  were  originally  of  his 
family.     Jcbnf.^^*     2  RolTs  Jir.  22g»  . 

Neverthelefs,  the  dean  and  chapter  may  not  after  tiie 
ancient  and  approved  ufages  t)f  their  church,  without  con* 
lent  of  the  bifliop ;  and  if  they  do,  fuch  innovations  arc 
declared  void  by  the  canon  law.     Gibf  174. 

4.  In  the  Saxon  times,  there  was  no  delegation  of  the  *>*•*"' i""^***«* 
bi£op*s  jurifdidlion,  to  the  fcveral  officers  of  the  bifliop's  ****** 
courts  I  for  the  bifliops  did  fit  in  perfon  in'  the  county 
-courts,  and  there  heard  ecclcfiaftical  caufes.     i  Stiil.  EctU 

caftu  242. 

But  now  the  exercife  of  the  bifliop's  power  is  fome* 
times  reflrained  by  ancient  compoficions;  as  is  feen  in  the 
two  ancient'  ecclefiaftical  bodies  of  St.  Paul's  and  Litch- 
field. And  where  the  compofitions  are  extant,  both  par-' 
ties  are  equally  bound  to  obferve  the  conditions  and  limi- 
tations thereof.  By  the  remiflhefs  and  abfence  of  the  bi{£iop$ 
of  Litchfield  firom  their  fee,  in  going  to  Chefter,  and  thea 
to  Coventry,  the  deans  had  great  power  lodged  in  them, 
as  to  ecclcfiaftical  jurifdiftion  there  *,  and  after  long  con- 
tefls,  the  matter  came  to  a  compofition  in  the  year  1428  ; 


it  appeared  by  the  ftatute,  that  the  receiver  of  the  chapter 
ougbc  to  require  the  prebendaries  to  repair  their  hoafei,  far« 
ni&iDg  the  neceilary  materials  from  the  fbnds  of  the  charch» 
aad  he  had  negleded  to  do  thi8»  the  plain  tiff  recovered  firom  hia 
predeeeflbr  only  the  expeoee  of  workmaeftipy  the  cbart  being 
of  opinion  that  the  material!  oojeht  to  be  fiieniihed  him  bj  tb« 
Yhafch*    Radcbff  v.  Doyly.  zf.Rif,  630^ 

9  ^7 


$4  SDeanff  anh  cDaptent* 

by  which,  the  bifliops  were  to  vifit  them  but  once  in  (e** 
vea. years,  and  the  chapter  bad  jurifdidion  over  their 
own  peculiars.  $o  in  the  church  of  Sarum,  the  dean 
hath  very  large  jurifdidion;  which  makes  it  probable  to 
have  been  very  ancient ;  but  upon  conteft  it  was  fettled 
by  compoficion  between  the  bi(hop,  dean»  and  chapter  in 
the  year  1391*  And  where  there  are  no  compofitions,  it 
depends  upon  cuftom,  which  limits  the  exercife,  altho' 
it  cannot  deprive  the  bilbop  of  his  diocefan  light,  i  Siilt. 
EccL  caf.  24.1,  242. 

And  beAdes  that  authority  which  deans  and  chapters 
have  within  their  own  bodies,  they  have  fometimes  an  ec- 
clefiafiical  jurifdiAion  in  feveral  neighbouring  parilhes, 
and  deanries;  and  this  ecclefiaflical  jurifdidion  is  exer 
cuted  by  their  officials.  And  they  have  alfo  temporal 
jurifdifiion  in  feveral  manors  belonging  to  them,  as  wetl 
as  bifliops,  where  their  ftewards  keep  courts.    J9bnf»  56. 

Mtkfngof  j.  A  ftatute  made  by  dean  and  chapter  to  bind  their 

AMvtet.^  fucceflbra,  and  not  therofelves,  is  void,  and  fo  declared  by 

the  canon  law;  forafmuch  as  it  is  not  equitable  that  a  man 

fliould  lay  that  burden  upon  another,  which  he  will  not 

bear  himfelf* 

Granti  made  to     6,  It  fcemetb  that  at  the  common  law,  by  the  gift  or 

^^*  grant  of  lands  to  the  dean  and  chapter,  as  a  corporation 

aggregate,  the  inheritance  or  fee  fimple  may  pafs  to  them 

without  the  word  fucceffkn  \  becaufe  in  confti'uflion  of 

law,  fuch  body  politick  is  faid  never  to  die.     Gm/.  58. 

How  lif  they        y.  The  dean  and  chapter  of  common  right  are  guar* 

uif  *fu!l3ri^.^""«  of  the  fpiritualties  of  the  biflioprick  during  the  va- 

^* ' "      '  cation,  altho'  the  archbiihop  now  ufually  hath  that  right 

by  prefcription  or  compofition :  but  when  the  archbifllop- 

rick  is  facant,  the  dean  and  chapter  of  the  archiepifcopal 

fee  are  guardians  of  the  fpiritualties  throughout  the  pro* 

vince.    Qoi.  55. 

Prefcataticii  of      8.  Dr.  Watfon  fays,  if  a  corporation  do  prefent  their 

own*l>d^*to  I  *'**^»  *'  '^  ^'^  ^^^^  ^"^  chapter  do  prefent  the  dean  to  a 
beKfice.    °     benefice,  it  is  void  {  but  if  they  prefent  one  of  their  pre* 

bendaries,  it  is  good.     Waif,  e*  20* 
Whether  the         9.  The  funeoder  of  the  lands  and  pofleffions  of  a  dean 
A^nlnd*  doth  *"^  chapter,  doth  not  diffolve  the  corporation.     This  was 
diflbUelbc  cor.  declared  in  the  cafe  of  the  dean  and  chapter  of  Norxmcb^ 
poraioo.         who   having  conveyed  their  lands  to  king  Edward  the 
fsxih,  and  being  incorporated  anew,  and  their  lands  re- 
granted,  made  a  leafe  by  (heir  old  name ;  and  it  was  ad- 
judged to  be  a  good  leafe^  becaufe  notwithilanding  the 

«  faid 


bid  cooveyance  of  the  lands,  the  old  corporation  of  king 
Henry  the  eighth  remained.  The  reafon  of  which  was, 
that  the  two  principal  ends,  for  which  deans  and  chapters 
were  inftituted  (the  iirft  Co  advife  the  bi£hop  in  fpiritualties, 
the  fecond  to  reftrain  him  in  temporal  ties)  might  well  be 
anfwered  by  them,  though  they  had  no  temporal  poiTeilicns. 
Cibf.  173,  4.     3  C<;.  73. 

In  like  manner,  if  the  corps  of  a  prebend  is  a  manor, 
and  no  more,  if  the  manor  is  recovered  from  him  by  title 
paramount,  notwithfiandtng  fuch  recovery  the  perfon  re- 
mains a  prebendary  of  the  church,  becgufe  he  hath  a  flail 
in  the  choir,  and  a  voice  in  the  chapter.     3  Co,  75. 

10.  There. have  been  roaity  difputes  concerning  the l^""' ""^ ''**^"' 
deans  and  chapters  of  the  new  foundation ;  which  altho' JounJ^ Jo„^. *^* 
agitated  fometimes  in  the  courts  at  Wfflminlier,  do  not 
appear  as  yet  to  have  received  a  full  and  final  determina. 
tion,  particularly  with  regard  to  the  validity  of  their  local 
ilatutes$  and  then  (fuppofing  their  validity),  with  regard  ' 

alfo  to  the  conftru£lion  of  thofe  flatutes  themfelves  in  di- 
vers inflances. 

In  order  to  obtain  a  diftind  knowledge  whereof,  it  will 
be  neceflary  to  inveftigate  the  hiftoryof  this  matter,  through* 
out  the  following  periods  of  time ;  namely,  from  the  firft 
ere&ion  of  the  (aid  deanries  and  chapters,  in  purfuance  of 
the  ad  of  the  31  H.  8.  to  the  iirft  year  of  the  reign  of 
queen  Mary;  from  the  iiift  year  of  queen  Mary,  to  the 
firft  year  of  queen  Elizabeth  ;  from  the  firft  year  of  queen 
Elizabeth  to  the  fixth  year  of  queen  Anne,  and  from  tl|e 
iixtb  year  of  queen  Anne,  to  the  prefent  time. 

(l)  By  the  31  H.  8.  c.  9.  power  of  foundation  and 
ere^ion  is  given  to  the  king  as  foiloweth  :  Forafmuch  as 
it  is  net  unknown^  the  Jlelhful  and  ungodly  life  which  hath  been  > 

ufed  among  all  thofe  forti  which  have  borne  the  name  of  religious 
f&lk^  and  to  the  intent  that  from  henceforth  many  of  them  might 
be  turned  to  better  ufe^  as  hereafter  Jhall follow^  whereby  God's 
word  might  be  the  better  fit  ft  th^  children  brought  up  in  learn- 
ings clerks  nourijhed  in  the  univerfitiis^  oldfetvants  decayed  to 
have  livngij  alms  boufes  of  poor  folk  to  be  fujiained  in^  rea^ 
iers  of  greek' hebrew  and  latin  to  have  good  fiipend^  daily  alms 
to  be  nlnifired^  mending  of  highways^  exhibition  for  mini/lers 
6f  thi  church's  it  is  thought  therefore  unto  the  king\hi/hnffs 
m-jfi  expedient  and  neceffary^  that  mo^e  bi/hoprickss  collegial 
and  eathedral  churches  Jhallbe  efiablijhed  infitad  of  thefe  afore^ 
,  faid  religious  houfs^  within  the  foundation  whereof  thefe  other 
titlis  afcn  rehearfed ft} dl  he  €jlaffl''fl)ed :  it  is  therefore  eno6i,*dy 
that  the  kingftiall  hav,i  power  to  declare  and  nominate  by  his  let^ 

6  ttrs 
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ters  patgnis^  or  other  writings  to  ho  m^de  under,  bis  gnat  ftai^ 
'  fucb  nutsAer  ofhiJhopSy  fuch  numhor  of  cities  (fees  for  UJhops)^ 
cathedral  churches  and  diocffes^  hy  metes  and  bounds^  for  the  ^ 
ixereife^  end  mini^ration  of  thoir  epifcofal  ojfeot  and  admimf- 
iration^  as  fiiaU  appertain  \  and  to  endow  t htm  with  fuch  pof^ 
fefjians  afier  fuch  manmt  form  and  condition^  as  to  him /halt  he 
thought  mcejfary  and  convenient ;  ond  aifa  {boll  hone  powtr  to 
make  and  dovifi  tranflations^  ordinanceSy  rubs  and  flatutes% 
concerning  them  all  and  every  of  them^  and  further  to  do  every 
other  thing  which  hejball  think  requifitefor  the  good  perfeSion 
and  accomplijbmim  of  his  faid  mop  godly  and  gracious  pur* 
pofes  touching  the  ptemiffes^  or  any  other  ciarkatle  or  godly 
deeds  to  be  devifed  by  him  concerning  the  fane ;  and  that  all 
fucb  tranftatfonsy  nominations  of  hiJhopSy  cities^  fees^  and  fi- 
natations  of  diocefes  for  bijbops^  ere&ions^  efiMiJhments^  foun* 
iationsy  orttnancesj  ftatutes^  rules^  and  all  other  things  which 
Jbail  be  dctufed  and  exprejid  by  his  fqndry  and  fcveral  letters 
patents,  or  other  writingi  under  his  great  Teal,  touching  the 
prenaffeSy  or  any  of  tbem^  or  any  drcumfiances  or  dependencies 
""  thereof  y  nece/fary  and  reqmjitefor  the  perfeQion  of  the  premiffeSy 

fiall  be  as  effectual  to  ail  intents  and  purpofes^  as  if  done  by  the 
authority  of  parliament. 

In  purfuance  of  Chis  power,  the  king  did  ercA  the  fevt- 
ral  fees,  deanriet,  and  churches  before- mentioned;  and  in 
the  charjters  of  ^  their  foundation,  with  refpeA  to  the  mat- 
ters before  us,  did  ordain  as  followeth :  Rex  omnibus  ad 
quosy  &f  •  falsttem.  Cum  nuper  cenobiom  quoddam  feu  domus 
regularium  canouicorumy  quod^  dum  extitity  prioratus^  feu  do^ 
mus  canonicorum  regularium  beat  it  Mariee  virginis  Carliolenfa 
vulgovocabatur^  atque  omnia  etfingula  ejus  maneria^  donuniay 
tneffiiagiay  terras^  tenemental  hareditamentay  dotationes  et 
poffefftones  certis  de  caufis  fptcialibus  et  urgentibus  per  Lancelo' 
Cum  ipfius  nuper  cenobii  five  domut  canonicorum  regularium 
priorem  et  ejufdem  loci  conventumy  nobis  et  haredibus  no/his 
imperpetuum  jam  data  fuerunt  et  conceffa^  prout  per  ipforum 
prioris  et  conventus  cartam  figiHo  fuo  communi  five  convenfus 
/igillatank,  et  in  canceilaria  noftra  irrotulatam  manifefte  liquet : 
■  Ngs  ■■'        quondam  ecclejiam  eathedralemy  de  uno  ^f « 

cano  prefbyteroy  et  quaiuor  prefbyteris  pr^bendariis  ibidem^ 
omnipotent!  Deo  omnino  et  imperpetuum fervituris  creari^  erigi, 
*  fundari  et  flabiUri  decrevimus ;  ft  eandem  ecclejiam  cathedra' 
lemj  de  uno  decano  prefbytero^  et  quatuor  prebendariis  prefbyteris^ 
cumaliis  minijiris  ad  divinum  tultnm  necejpiriisy  tenor e  prgt* 
fentiuMy  realiter  et  ad  ple^/em  creamusy  erigimasy  bfc,  — — • 
Folumus  etiam  et  ordinamus^  qtiod  preedi&i  decanus  et  quatuor 
frebcndarii^  fe  gereot,  exhtbebunti  et  occiipabnnt,  juxta 

et 


clTccundoin  ordinationes,  reguUs,  ct  f^atutaeis  per  no9  ir\ 

qoadtm.     Irdehtura.  in  polierum  ficnda,  fpecificanda, 

CI  dcclaranda.  —  lit  quod prafuti decanus  et  prtbifidarii  eccUjiai 

cathidralis  prteaU^ie  tt  juuctjlra  fui  fint^    tt   imperpetuum 

truntf  capi/ulam  epi/cop/Uus  Cur/iclenjis,  fit  que  idem  capitulum 

Jivbirto  nunc  CarlioUnft  tpijcopo^  et  fuc^ejoribus  fuis  epijcoph 

C^rheiinfibm  ftrpiiuii  futufis  Umpirilus  annexum^  incorpOm' 

ratMOt^  it  anitum,  *>■  ^l^viumuf  ttiam.  it  p/r  prajcnta  cqh^ 

-ttdanui^  prafato  decano  et  capitub  diSiai  tcdefia  cathtdratit 

fan&iB  et  individuee  Trinitatis  Carlldenfis,  et.luccejjorlhui fui$^ 

,f»p^  decanus  ecdeiiae  cathedral  is  illius  pro  tempore  exift- 

cos,  omncs  et  (ingulos  ejufdem  ecclcfia;  cathedralis  inferi* 

ons  officiarios  et  miniftros,    ac  alrav  prxdidtae  eccleiiafi 

xalhedralis    fandsc    ec    iodividaae    Trinitatis    Carliolenfis 

qutfcurque  perfonas,  prout  cafus  feu'  caufa  exiget,  faciet^ 

confticuet,  admittct,  et  acceptabit,  de  tempore  iif  tempus 

itaperpccutim  ;  tt  cos  ct  eorum  quemlrbec  fie  adfuiiTis^  vcl 

adfliiSii(nylx>b  cfaufam  legitimam,  corrigtre^  dcponere,  ct 

cciaiB  ab  ^admn  .ecrlefia  cathedrali  amovere  et  expel lere 

pofiit  et  lFj|^afes.'  Sahis  nohis;  htertdibut  et  Jucceffirrbusn^ftris^ 

tituh,  jttri^  it  ^aufforitotif  defiarmm^- prtbindariiS^  >ii  -^mms 

p^apiriSy  ix  irinKotitati  no/Ira  ibidem  vixantes^  de  tempon  in 

ttmpus  noiMne^diymfignandi.it.prafide»(ii%  qnaHfircun^ui  it 

^tntiifmnf^i  aeiifiaiathedralitpradiSiaydtCinoy  pritmdariis 

inl  pmipitihur  pradi^is^  Viic^orum  eUifn^^  pr  mgrtnttf  Vil 

aliter  aacan  tontiprit^  » >»ii  ^Tw^g  ttgej  tffii  '     <. 

...   Noot,  mH  thft^  other  foundaiion  charters  are  of  the  like 

Cocm^  but.4kat  of  Ca^lifle  io  particular  is  here  ceait^d, 

.beCMift  Updn^htich«i(»^  did.arife  the  contefis«which.oc- 

csA^fied'xY{CB&.Qi^tk»r6:Annl  r^  31;  (be/eafcer.fuUowing) 

to  be'-Biade.  *  "  ^ ;.'  «• 

.  .  In  .the  mean  time^  whal'.is* id  he .  obferved  %t  prefent  *  is^ 
that. by  tlieWbove  recited  a&  of  ilM'31  il,  ft  .the  ordi- 
ilvoces^  rtries^.and.ftatutcB^.bo  be gWen  bf.tbe  king  (o  the 
new  foisndacroni,  .were  lo^bfi^ under  ^t:grjatjial\  ^and 
by  the  above  lecirad  \ah(tfttr  i^f  fcMinddtion  xhtf.  were  alfo 
to  be  fpecified  tfua^bertaib  'itubnianby  i\\fi  king  uien  after 
to  be  madcA         ^  --^  '.        •  »    v         *-  , 

Now  the  king,  djd^  by  his  coitiBtii&oners. appointed  for 
that :  purpoTe,  inftitkre  ordinances^  ruJeff^  tind  iUtutea  for 
thcfakitiew  foundations;  which  were  delivered  co<<theni 
iigoed  by  the  iaid  dommiffionerSy  but  nr>tiioder  ih^grt^t 
fiaif^^Oi  indentedd  .  Apd^t  is  recited  in  che.commiffiox\af« 
teri^ards  ifliicd  by  ^ng  Phtltp  and  qiseen  Mary  for  reviftng 
the  faid  ftatutes^  th^u  they  were  only  given  to  the  fever^l 
'  churches  by  way  of  trial  or  probation,  as  being  intended 
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.afterwards  to  be  perfected  and  delivered  in  form  under  the 
great  Teal  and  indented,  if  the  fame  had  not  been  prevented 
by  the  king*«  death. 

And  there  feemeth  to  be  fome  foundation  for  this  fur* 
mife ;  for  the  ftatute^  do  not  conclude  in  the  ufual  form 
of  letters  patents  under  the  great  fedl,  but  end  with  the 
'  fubfcripcion  of  the  commiffioners ;  and  in  fad  fome  of  the 
ftatutes  were  not  given  until  a  little  before  the  king^s 
death  9  as  particularly  the  flatutes  of  the  church  of  Ctiw 
Jifle,  which  bear  date  the  fixth  day  of  June  ill  the  thirty* 
feventh  year  of  his  reign,  when  the  king  was  very  Ulfir«^ 
and  he  died  in  the  January  following. 

(2)  But,  whatever  might  be  the  caufe,  upon  this  foeiK 

dation  only  did  thefe  ftttutea  fubfift,  at  the  eud  of  the 

reign  oif  king  Henry  the  eighth,  and  during  the  reign  of 

.king  £<^ward  the  fixth. 

^  In  the  beginning  of  the  next  reign^  by  the  M&  of  the 

f  Mar.  feffl  3.  €.  9.  it  is  enaded  as  foilowcth :  tUfgnms 

the  lat€  noble  prince  effamws  mem9ry^  king  Henry  iheaigbtk, 

Jaiber  tmtp^iur  fM/i  graciout  fivertign  lady  the  pum^-mmmigfi 

9ihir  his  g^ly  aUs  mulJemgs^  £ierta  maki  wedifUhSfh  16- 

ver$  andfundty  cbttrcbet  as  well  catbedralAs  coUegiaie^  mtsi  ms* 

diwed  ev$ry  nf  the /km  wiib  divers  sHomrs^  lemds^  femesmfHt^ 

and  feffeffiiinSj  fir  the  mainUnatsei  af  she  deaasy  frtfisidarim^ 

andmiMiJters  within  thefamey  andfn  sther  thmrUahkoBs  Urhe 

dem  by  the /ami  dions^  prtbendariH^  Mi  mini/lers ;  assialfodid 

ineorperaU  the  fame  deems  ^  freiendasries^  andmmjiersy  anel  mash 

them  bodinpoHtick  in  perpetual Jiuaffium^  eucardmgU  the  laws 

§fthis  realm  ^England  ^  and  whareas  a^  the  find  lauUseg^ 

fer  the  better  maintenance  andprefervatim  efiiejUd  ehta^cbes 

in  a  godly  unity  and  good  mrder  and  genemance^  gramieismta 

thifiverat  eorperations  and  bacties  cerporaieefevery  of  the /aid 

ebmrches^  that  they  JheM  he  ruled  and  gawrned  Jer  ever  at* 

cordis^  to  certain  areUnanees  rules  and  ftedutes^  te  be  Jpes^kd 

in  certain  indentures  tien  a^er  fe  he  madehy  hie  highm/s^  emd 

to  he  delivered  amtdeclareate  every  ef  the  bddies  corporate  of 

the  find  ehstribes^  as  by  the  fifoered  enStimss  and Jomadatkns  of 

the /aid  churches  mere  plainly  J t  doth  and  may  appear  :  fioce 

which /aid  ereGions  and  foundations^  the  faid  tote  Mug  did  sa^e 

io  be  delivered  m  every  of  the  fold  churches^  by  eertain  comuuf" 

foners  by  his  highnefi  appeintodj  divers  andfunebyjSaSuief  and 

ordinances^  made  and  declared  by  the  feme  cemmtffionoro^  for 

the  order  rode  and  governance  of  the  find  feveral  churohes  and 

of  the  deans  prebewhrios  and  min^sof  the  fame  \  which  fisid 

ftalutes  and  ordinances  were  made  by  the  feud  commifioners^  emd 

,  4hSveredio  every  of  the  faid  corpoemtions  rf  thi  feiifevereA 

cbnrchss 


,ns  ahu  c|)apter0,  99 


•;/: 


thurtbes  in  writing^  hut  mt  indented  acceirJing  to  the  form  9f 
the  /aid foundations  andon^ionsi  by  r oaf  on  whereof^  the  f aid 
ibnrcbis  and  thofiVtrai  doans  pr^fidaries  and  mintjini  oftbo 
famo^  bavo  noftatutts  or  ordinances  of  any  force  or  authority^ 
wbireify  tbeyjudl  be  ruUd  findgovermd^  and  therefore  remain 
as  yet  not  fully  efiabfijhed  infucbfort^  as  the  godly  intent  of  the 
fatd  lati  king  was  y  to  tbe  great  imperfeSien  of  the  churches^ 
and  tbe  bindranee  of  God's  fervice^  and  good  order  and  govern' 
stunt  to  be  bad  and  continued  aenonffi  tbe  minijlers  of  the  fame: 
amdforfamucb  as  the  atttbority  of  making  thefaidfiaiutes  ordt^ 
nances  and  orders  was  referved  onty  to  tbe  faid  kin^^  and  no 
mention  made  of  any  like  authority  to  be  referved  unto  his  biirs 
andfucaffers^  the  fame  orders  andfiattstes  casmot  new  be  made 
astd  frovided  without  authority  of  parliament*^  It  is  tbereforf 
enaSed^  that  the.  fueen  Jhas/f  during  her  natural  lif^y  have 
power  to  make  and  prefcribe  to  every  of  the  faid  churches  and 
the  dear^  frebendartes  and  miniflers  of  the  fame,  and  to  their 
pACceffors^  fuehjl^utes  ordinances  and  orders^  for  tbe  good  go  ^ 
vernmgnt  rssle  and  order  of  evety  of  tbe  fame  churches  deans 
prebesidariet  opdmini/lers  oft^efame^  and  of  the  lands  manors 
te^$mirsts  and  p^ffijjions  of  every  of  the  fame  churches ^  asjhall 
ferns  good  ia  b$rkighmfs%  the  Jams Jiatutes  and  ordinances  to, be 
m(uie  by  ^jtr,  ^ighfti/S,  in  W'^tngt  fealed  with  tbe  great  feal  of 
£Rg}4ip4»  9!^  '9.  be  delivered  to  the  deans^  prebendaries  and 
nii^fkrs  of  /very  of  the  faid  churfhes  for  the  time  being  \  and 
alfoJbaU  bdve  pewer^  by  writing  fealed  with  the  great  feal  of 
£j}g)^^id^  19  alter  tranfpofe  change  augment  or  dim  'nijh  the 
faid  orders  fiftsstes  and  ordinanas  of  every  of  tbe  faid  churches^ 
as  ^0  berfialiJeemgood\  andalfpjhall  have  power  to  eflablijh 
flatktes  ordinances  and  ftundatiom^  for  the  good  order  and  go^ 
vernnunt  offuchgranmar  fcbools  as  have  been  eroded  founded 
or  efiablifiui  la  king  Henry  the  eighth^  or  king  Edward  the 
fisctb^  fudoftpe  snafttrs  afld  fcholars  oftbefaidfihoolsy  and  to 
alfer  atid  iranfpefe  fuch  otffer  ftatutts  and  ordinances  there  made 
ber^efereyfrom  time  to  time  as  to  her  fball  feem  mo/I  convenient* 
Its  pur/iian^e  of  thia  a<St»  king  Phihp  and  queen  Mar/ 
UTuedtbeir  coniniifBoo  to  the  ene£)  following:  Philippua 
0t  lA%ii^  reversniis  in  Chrlfii  pair i bus  l^c,  fulutim.  Cum 
iflufiriffisnns  ^ristceps  et  pater  nfler  Henricus  cSlavus  colle* 
gi^;nfive.4cclefiam  cathedralem  Chrifli  etbeata  Manx  virginis 
J^uocln^eofis  rr/;rtr  et  in/Htuit^  ac  eandem  ad  miniflrorum 
ej^sfa^entatiottempr^diis  aliifqueprpventibus  munifice  dotavit% 
n^c  potuitj  ex  bac  vita  diUedenSy  eandem  legihus  ac  Jiatutis 
xonvini/ntibus  mfgnoque  Jigillofuo  Anglise  ftgnatisy  Jlrmiter 
ftabiUre  :  Idcirco  nos  et  snjiitutione  ac  voluntote  fatrts  njfiri^ 
et  d^creio  fenotus  noftri  (qmm  jarliamtntum  vocamm)  author 
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fit  at  em  babentts  impirfeHa  ahfolvtndl^  ct  dpirt  ah  todtm  inchoate 

fajligium  impomndi^vohis  foteflatem  facimuT/tatuta  adeandtm 

ecclijiam   cathedraUin    Dunelincnfem    predare  ngehdam^  it 

fninijlrli  ejufdem  pra  Umpore  ek^eritnia  ttt$;minda  ante  ali^ 

quot  aunos  pair  is  nojiri  nomine  tradjicr^  petvidendij  •  exami" 

ndudi^  mutandis  et  pro  arhitrio  £»ni^endi\  a^pnban3t\  plura 

ft  opusfuerit  dddendi^  ei'  (ft  quid  ambigui  AuC  ibfcUri  in  ei/dtm, 

inveniaiur)  exphndridi  ^^joue  expediends^  et  tafldem  in  earn 

formam^  redtgendiy  qua  hi  iUius  ecclefiit  tdthedraiis  Dune!- 

ifiends  minijir&rumjui  ejus  reQam  et  fUietafn  mdderatiMem;  et 

ad  viuvtis  et  piefatls  ajlduum  exircitium^  veftra  pftidentiie 

tnaxime  necejf'aria  videbitui^. 

'  By  .virtue  of  "wKicHconirtilfliori,^^  tKc  *prefciit  ftatutcs  of 
the  chMFch  of  Dufham^weiFC  drawnupartttfigned  ;  after 
which  Philip  uid  Mary  anr}^}^ed  to  tliend  thi^  form  of  con- 
firmation :  Stdtuta  pradtSija  in  hoc  volumine  cvitenta^  h4f^ 
ira.facimi{s\eifquf  robur  et  aulhsrhaitem  kofiramj  quam  iX 
deer eto  par Udmentt  anno  prima  regni  ko'ftri  t(^9  hahemvt^  im* 
pertimur  \  et  magni  figilti  noflri  apptnJsQntjConfirmamus  ;  ac 
pro  veris  et  indubhotis  ecdefta  cathedrajis'  CtttiRi  it  Marhe 
yirginis  Duhelmenfis  ftatutis  haberi  voiumusy  &c: ;  Which 
ftatuces  are  the  fame  with  the  former  ftatute^  tff  king  Henry 
■  the  eighth^  fave  only  that  the'oatfi'of  *thv  kthe'a  ftfprc- 
macy  is  left  out:  fo  that  What  the  queen*  i^fitenoed  fecials 
only  to  have  been,  to  Undo  whaft*  hath  been  ^otie  agarinff 
the  papal  fuprcmacy,' 

Note,  in  the  faid  aSt  of  queen  Mary  i^  is  6nly  redtinf , 
that  kirig  Henry  the  eighth's  ftatutes  were  'not  hidtnted  s 
but  in  this  cumminion  it  is  alfo  fpcctiied,  that  tKey  were 
not  under  the  great  feaL 

And  it  is  obfervahld,  in  order  ftill  the  more  to  invaH* 

date  the  faid  flatutes  of  king  Henry  the  eighth,  that  the 

very  zSt  of  31  H»  8;  c.  g.  which  is  the  foutidatioh  of  the 

whole,  was  after  this  ftatiite  of  the  i  Mar.  exprefiily  kAd 

.  by  name  repealed,  by  the  a£l  of  1  ^  2  P.  l^  M.  c,  ^. 

yi  i8«  only  with  a  provifo  at  f,  26.  thilt  tRe  foundations 

neverthelefs  (hould  continue.     But  as  to  the  ordrnaneta 

rules  and  ftatutes  by  which  they  flioutd  be  governed,  this 

entirely  then  refted  upon  the  power  given  to  the'  queen  by 

ihe  aforefaid  ad  of  the  i  Mar.  fef.  2.  r.  9.     BUt  it  doth 

'  not  appear  that  (he  gave  ftatutes  to  ^ny  but  the  chui'ch  of 

Durham  aforefaid.     In  the  laft  year  of  her  reign,  We  find 

this  direclion  given  by  cardinal  Pole,  archbf(bop,  at  the 

opening  of  the  convocation,  Deinde  votuit  rtverendijfinhis 

'  jiatuta  tcdeftarum  novlter  ereSiarum  aut  mutatarum  a  regu^ 

laribus  ad  feculares^  expendi  per   epijcopds  Lincoinienfem, 
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Ciceflrlenrcm,  Is'c.  et  qua  confiUranda [unt^referri  reveren' 
Sjfimo  quam  pumum  comtnode  poterunt.  But  the  queen 
died,  and  nothing  turther  was  done. 

(3)  Upon  queen  EJizabeth's  acccflion,  the  like  power 
was  given  to  her.  during  her  naiural  life,  by  the  a6t  cf 
i Eiiz,  c»  22;  (which  adt  was  not  printed  until  the  year 
1707,  when. the  difpytes  hrppentec)  ihat  caufed  the  ad)  of 
6  An.  C..21-  fq  be  made.)  By  which  ^61  of  j  Eliz, 
f.  22.  it  is  enabled  as  followetb  ;  Forajmiuh  ai  certain  ca* 
tbtdral  and  collegiate  churchfSy  and  other  tec- e ft  ijiical  corpora  - 
timSy  and  fome  fchools  havt  betn  ere^ed  founded  or  ordained  h^ 
king  Henry  the  eighth^  king  Edward  the  ft^th^  queen  Mary,. 
anel  by  the  late  cardinal  Pole,  not  having  as  yet  ejiohlijhedjuch 
good  orders  rules  and  conJlitutionSy  as  fnould  be  mat  and  con* 
Vet  lent  for  the  good  order  fjfety  and  continuance  of  the  fami  * 
It  is  ena^ied^  that  the  quien^  during  btr  hfe,  Jhali  have  power 
to  make  and  prefer  ibe  to  every  of  the  fa' d  churches  incorporo" 
tions  and  fcbouh^  and  to  all  and  every  the  offictrs  niinifiers 
andfihtlars  therein^  and,  to  their  fuccejfoi  s  for,  tvory  fuchjla'- 
tutes  ordinances  and  orders^  m  well  far  the  good  uje  and  go* 
vtrnance  of  thtmfelves  bi'm^  officers  miniflers  or  fihflarsy  and 
for  the  order  of  their  fervice  tninijiry  furffionf  and  duties ^  as 
aljo  for  their  boufes  lands  tenements  revenues  and  hereditaments 
with  the  appurtenances ;  and  to  alter  or  change^  augment  or 
diminijh  the  fame  ^  from  time  to  time,  fls  to  hfr  fhallfeem  ex* 
fcdierJ  :  and  the  Jaid  churches  incorporotions  and  fchools^  and 
every  perfon  therein^  for  which  the  qtietn  Jhall  make  anyfla* 
tutes  ordinances  or  orders,  or  alter  change  diminijh  or  augment 
the  fame,  andfet  forth  the  fame  under  the  great  feal  of  Eng- 
land, fhall  keep  and  obferve  all  the  fan\e  fiatutes  orders  and 
ordinances,  any  formfr  rsiles  Jaws  or  con/litutions  in  any  wifi 
^otwitbfanding  j  and  the  fame  fo  made  ordained  and  fet  forth 
under  t.bi  great  f(al,  Jhall  be  and  remain  good  and  effeSlttal  /a 
all  int:hts  andf^purpofes\,  ,^        - 

Puffuant  to  the  power  Vefted  in  the  qliecn  by  this  a6(^ 
there  fc^eros  to  haijc  been  fome  fort  of  confirmation  pre- 
fently  made  of  l^e  Oa(iitcs  of  king  Henry  the  eighth,  for 
a  rule  to  the  feveral  churches,  until  they  could  be  re-  • 
viewed  and  leforpicd ;  for  fo  it  plainly  was  in  the  church 
of  P^(erbpropgh,  as  appears  by  bifhop  Scambler's  letter  to 
ihg  que^n  concerning  t.hofe  ftatutes :  **  After  this  houfe 
was  ertrdcd  (fays  he)^  ♦there  came  to  the  fame  certain  fta- 
tutes:  for,. the  government  thereof,  unf^er  his  maj^fty^ 
namtr^'and  fo  h^vc  continued,  not^withou^  regaVd  ;  tne  ra- 
ther .ihrougl}"  a  confirmation  m^^  of  ilicm  by  yoiir  ma- 
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jcfty*s  vifitorftt  appointed  for  that  place  and  countries  adja« 
cenC»  in  the  iirft  year  of  your  moft  happy  reign.'' 

Afterwards,  fpecial  pov;er  for  that  end  having  been  in- 
fertcd  in  the  body  of  the  ecclefiaftical  comtnilfion,  hiw 
flatutcs  were  prepared  by  the  archbifhop  and  others,  and 
finifbed  io  the  month  of  July,  1572  ;  and  the  feveral  bo- 
dies were  ready  for  the  royal  confiroiation  1  but  this  (for 
what  reafoiiy  or  by  what  accident,  appears  not)  was  tieter 
obtained. 

Three  years  after  that,  the  like  poWer  was  inferted  in' 
the  ecclefiadical  coihmiffion  granted  to  archbifllop  Grin- 
dal  and  others ;  which  wiLi  thus  :  *^  Whereas  there  were 
divers  cathedral  and  collegiate  churches,  grammar  fcbools, 
and  other  ecdefiaftical  corporations,  eroded  founded  or 
ordaiiied  by  king  Henry  the  eighth,  king  Edward  the 
fixth,  queen  Mary,  and  the  late  lord  cardinal  Pole,  the 
ordinances  rules  and  fiatutes  whereof  be  dther  none  at  M^ 
or  altogether  imperfed  ;  or,  being  msde  at  fuch  a  time  aa 
the  crowil  of  ibis  realm  was  fubjed  to  the  foreign  ufurped 
authority  of  the  fee  of  Rome,  they  be  in  fome  points  con- 
trary diverfe  and  repugnant  to  the  dignity  and  prerogative 
/  of  our  crown,  the  laws  of  this  our  realm,  and  the  prefect 
ftate  of  religion  within  the  fame  $  we  therefore  do  give 
full  power  and  authoritv  to  you,  to  caufe  and  ordain  in 
bur  name,  all  and  fingufar  the  ordinances  rules  and  fl^- 
(utes  of  all  iind  every  the  faid  cathedral  and  collegiate 
churches,  grammar  fchools,  and  other  ecdefiaftical  corpo« 
porations.  together  with  their  feveral  letters  patents  and 
ether  writings  touching  and  in  ^ny  thifiz  concerning  their 
jcveral  eredions  and  foundations,  to  be  brought  and  exhi- 
bited before  youi  willing  atid  commanding  you,  upoii 
the  exhibiting,  and  upon  diligent  UnA  denberate  view 
learch  and  examination  oF  the  faid  ftatdte  rules  and  ordi- 
nances letters  patents  and  writings,  not  only  to  m»ke 
fpeedy  and  undelayed  Certificates  of  the  enormities  difor- 
ders  defers  furplufage  or  wants,  6f  all  and  fibgdiar  the 
ftatUtes  rules  and  ordinances,  but  alfo  with  the  fame,  to 
advertife  us  of  fuch  good  orders  tnd  ftatuteft  as  jtbii  fliall 
think  meet  and  convenient  to  be  by  us  made  and  fet 
forth,  for  the  better  order  and  rule  of  the  faid  feveral 
churches  ereftions  and  foundations,  and  the  pofleffioni  and 
revenues  of  the  fame  i  and  as  diay  beil  tend  to  the  honour 
of  almighty  God,  the  increafe  of  vrrtile  and  unity  in  the 
faid  places,  and  the  public  weil  and  tranquillity  of  thia 
out  realm  1  to  the  intent  we  may  thereupon  futttrit  [vro- 

ceed^ 


c^edy  to  the  altering  making  and  eftablifbing  of  the  fame 
atid  other  ftatuies  rules  and  ordinances,  according  to  an 
mA  of  pariiameot  thereof  made  in  the  firft  year  of  our 

But  nothing  appears  to  have  been  done  in  purfuance  of 

cbofe  powers  :  although  the  inconveoiencies  and  mifchiefs  , 

of  wanting  a  certain  rule  appear  evidently  by  the  tenor  of 

the  aforefaid  letter^  which  was  written  to  the  queen  by 

bifliop  Scambler«     Xbe  bi<hop»  after  a  complaint  c^  non* 

refidence  and  want  of  dicipline*  with  bis  own  fruitlefs 

endeavours  |o  leform  what  was  amiC»,i  adds,  **  One  chief 

and  fole  caufe  in  a  manner,  of  all  this  matter,  befides  the 

pcrverfenefs  of  mens  natures,  being  the  uncertainty  of  the 

authority  of  the  ftatutes  of  the  faid  church  ;  the  froward 

and  difobedient  pretending  for  their  defence,  that  the  Aime 

were  and  are  of  no  force,  and  that  they  ftajid  at  liberty  to 

door  not  to  do  the  premifes  at  their  pleafure  |  becaufe 

they  are  not  extant  under  the  great  feal  and  indtntid** 

Whereupon  his  prayer  to  the  queen  is,  *'  Let  not  then,  I 

oioft  humbly  befeech  you,  the  matter  of  government  of  thcfe 

boufes  (for  ihey,  all  that  are  of  your  father's  foundation, 

be  in  like  uncertainty  of  the  authority  of  their  ftatutes, 

aad  efpecially  this  church  where  I  anv)  ftand  any  longer 

doobcful  I  but  let  it  be  by  your  mofl  facred  majefty  do- 

cided  and  determinedj  under  what  rules  and  orders  they 

fliall  live/' 

But  nothing  further  was  done  in  that  queen's  reign* 
Whether  it  was,  that  (he  did  not  like  the  power  by  which 
Ibe  aded  (for  flie  was  always  averfe  from  the  parliament's 
interfering  in  eccleliaftical  affairs,  and  that  might  be  one 
reafon  perhaps  why  the  aft  was  not  then  printed) }  or 
whether  flic  had  a  mind  (as  appeals  in  divers  other  in* 
fiances)  to  retain  the  church  at  that  time  in  a  ftate  of  de- 
pendence upon  the  crown  1  or  whatever  clfe  might  be  the 
caufey  lb  it  was,  that  during  her  long  and  afiive  reigo  ilo- 
thing  was  eficdad  to  render  thefe  foundations  more  efta* 
bliihed  and  fecuie.  : 

However,  thus  much  is  certain,  that  notwiihftending 
the  recital  in  the  ad  of  the  t  Mar.  abovementioned,  that 
fuch  ordinances  rules  and  orders  C9uli  mt  bt  msdi  wtb^ut 
autbmrity  offartUmint ;  the  princes  of  this  realm  in  thofe 
days  did  not  think  themfelves  under  that  reftratnt;  and 
accordingly  king  Charlea  the  firft,  and  kilig  Churles  the 
fecond,  of  their  own  royal  authority,  did  give  ftatutca  10 
feveral  of  tbofe  churches  withoet  any  pariiaaefitary  ^£iac- 
tion  to  Aippon  thenu 

H4  But 


• 

But  (till  the  doubt  remained;  for  the-relfoDs'a^oveiUen* 
tionfd,  how  far  any  of  thefc  ftatutes  were  in  force.         ^ 

{4)  And  particularly^  about  the  yea^  1706,  Dr.  Atter- 

bury  then  dean  of  Carlifle,  rcfting  folely  upon  Ihjc  founda- 

flbn  Charter,  \which  (as  before  expre(led}  gives  unto  thp 

deah  t  power  of  appointing,  ordering,  and  removing  alf 

and  cverytbe  inferior  officers  and  mintftersof  the  chorch, 

pnd  othip  perfons  whaipevir  of  the  faid^  church,  extended 

thi'a  danfe  fo  far,  as  to  take  upon  himfelf  the  fole  appoint- 

|»eflt  ordering  and  removing  of  all  perfons  whatfoever  any 

way  concerned  in  (he- government  and  revVnqe  of  the  fatd 

church  s  rejecting  at  the  fame  time  the  aaihoritty  of  the 

local  ftatutes,  which  limit  that^  general  power,  and  tk^ 

prefsly  define  what  officers  and  minifterr  icm)y  in'^he  faid 

charter  are  intended. 

'  About  the  fame  time,  DV.  Todd  one  of  the  prebendaries 
pf-' the  faid  church,  ilrenuoufly  oppofed  the  vifitation'oT 
the  chapter  by  Dr.  Nicholfon  then  bifliop;  infifting,  tha^t 
fhe  (latutes  of  king  Henry  the  eighth,  by  which  only  the 
^ifliop  is  appointed  local  vifitor,  were  of  no  force ;  and  con* 
fequently,'that  this  being  a  royal  foundation,  the  pdwe'r 
of  vifitation  was  in  the  crown.     Upon  which  Dr,  Todd 
was  excommunicated  by  the  bi(hop;  and  the  proceeding 
were  removed  into  the  court  of  king's  bench.      In  the. 
mean  time  this  difpute  involving  in  it  moft  of  the  churches 
pf  the  new  foundation,  not  only  upon  the  aforefaid  ac- 
count of  the  uncertain- authority  of  their  Vefpeflive  local 
ftatutes,  but  alfo  in  reg;)rd-  that  the  originals  of  the  faid 
ilatutes  in  fomc  places  were  pcrifted  by  length  pf  time, 
or  loft,  or  deftroyed  in  the  great  rebellion  ;  therefore,  that 
this  matter  might  finally  be  at  reft,  the  aft  of  the' 6  An. 
'€•  2r.  was  made  ;  by^which  it  was  thus  ena6lcd  :   iVhtrtat 
fivtral  (huhU  and  quejiions  have  arifen^  and  may  hereafter 
i^rift^  ifi'ru'ation  U  the  validhy  and  force  ef  the , ftatutes  of 
^ers  cathedral  and  col'egiatr  churches y  founded  by  'Ung  Henry 
the  eighth  \  fjohtih  doubts  and^ quefttoiis*  have  teen  ocsofion'ed^ 
partly  by  a  temporary  aSl  of  parliament  made  in'  the  fir  ft  year 


retards'  and  evidences  dirrH^  xth^  late  fiWii'on  in  thfs  iing^ 
dam^  and  whereas  the  fAd  doubts  atd  Vijjihtei  mify  in  time 
p$t  onlfturn  U  the  gredt  diffuiit  a^d  pr^dice  of  tfii  fdid 
fo^dc^HHf^ '  tut  may  pVoVe"  h  n/etni/efi  obftrulffii^  to  the  peact^ 
Of^r^g^od giV&nmeHfand'e/ifeiplt^e  of  tB/ churchy  unle/sfiihn 
jfftidy  and  e^e^uaf  remedy  he  trovidedi^9Hf  ther^fire  eHi^^ 
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id 9  ihai  in  M  ca^tiraland-coliegUu  churchis  funded  h  ihg 

Juid  kw^  Henry  the  trgkb^  ftithJiaXutes  Mi  have  ban  %ifuMy 

recewd  ^nd  fraftif&d  4n  the  govetmmMt  of  the  fame  'refpec^* 

tivefyy  JtMi  the  hie  happy  njUroifn  «/  ktng  Charles  the  y#- 

t^nd^  and  to  th§hbfir'Oancewh&eof  the  deans  and  prebendaries^ 

and  other  members  of  the  faid  churches^  from  the  /aid  iitno 

have  ttjed  to  be.  fw^rn  at  their  injialments  or  admijfions^  fhaU 

It  tmdfhall  hi  taken  and  adjudged  to  be  good  and  valid  in  iaw^ 

andfi)aH  bo  and  he  taken  and  adjudged  to  be  thejiatutes  oftbt 

faid  churches  nfpe&iviiy ;   nevertheUfs^  fo  far  forth  only^  ^'s 

the  lamt  or  any  of  them' at  0  in  no  manner  repugnant  to^  or  in* 

conjiftent  with  the  eonftitution  of  the  church  of  England  as  tho 

fame  is  n'*iif  b^  law  efiahiifhed^  or  tho  iawt  of  the  land^^Pro-*^ 

vided^  that  it  fhalbo  talJofuLfor  hermajijiy^  during  her  Ufg^ 

from  time  to  time  to  alter ^  amende  corredi^  revoke ^  diminifh^  or 

enlarge  •  the  faid  fiatutes^  or  any  of  them  *;  r^nd  to  make  neto 

ftatutrs'and-or4inanees  for  the  faid  cathedral  and  collegiate 

ehurxhes^'^and  forrefumirig  or  fettling  the  local  vjfitation  of 

them,  or  any  of  them  ;  in  fuch  manner^  fr^m  time  to  time^  en 

to  her  majefiy  fhall  feem  meet. 

By^his  adt  the  former  difputes  were  at  an  end;  the 
local  ftatutea  being  hereby  generally  eftabliOied  and  con« 
firmed.  But  htreupoh  divers  queiilons  have  arifen :  as^ 
firft  of  all.  Under  what  reftridlions  this  a<St  is  to  be  un- 
derdood  \  or,  what  thofe  ftatutes  are  which  are  hereby 
confirmed,  and  what  ftatutes  are  not  hereby  confirmed  \ 
And  the  reftriSions  are  three  :  f  •  Such  ftacures  only  are 
confirmed,  as  were  ufuaily  received  and  pradtifed  in  the 
refpedive  churches,  from  the  time  of  the  re(!oration  to 
the  time  of  making  the  ad.  2.  And  fuch  only,  to  the 
obfervance  whereof  the  deans  and  prebendaries  and  other 
members  of  the  faid  churches  from  the  faid  time  had  ofed 
to  be  fworn  at  their  inftallments  or  admiffions.  And,  3, 
So  far  forth  only,  as  the  fame  ftatutes  or  any  of  then»are 
in  no  manner  repugnant  to  or  inconfiftent  with  the  con* 
flitution  of  the  church  of  England,  or  the  laws  of  the 
land. 

Now  one  great  doubt  hath  been,  Whether  by  the  worda 
l^fuchjlatutes]  in  the  firft  reftridion,  are  meant  bodies  of  fta- 
tutes generally  received  and  pradifed  fincc  the  reftoration  ; 
or  only,  particular  ftatutes  within  fuch  bodies,  as  had  been 
received.  In-  the  fprmer  cafe,  if  the  whole  bodies  of 
ftatutes  are  intended^  then  the  feveral  particulars  therein 
are  confirmed,  although  perhaps  fome  of  thofe  particulars 
bad  not  been  pradifed  finee  the  reftoration ;  provided  fuch 
piirticulari  are  not  conuary  to  the  conftkution  of  the 

church 
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churth  6r  laws  of  th«  realm.  In  ihe.IaMr  CMte^if  fmrti-' 
tular  ftatules  are  only  intended,  then  to  knew  whether 
any  fuch  particular  ilatiiu  U  in  force*  ii  will  be  neccfiary 
lo  be  informed  whether  it  was  generally  received  and  prac- 
ttfed  during  4he  aforefaid  tiine*  The  former  opinion 
ftemech  generally  to  prevail.  An  ioftaoce  will  render  thia 
plain.  The  charters  of  foundation  do  require,  that  the 
dcanries  ihall  be  donative,  and  conferred  by  the  king*a 
letters  patents:  but  the  local  ftatutes'  (for  ic  is  to  be  ob« 
ferved,  that  the  ftaiutea  of  the  feveral  churches  afc  in  many 
refpe£ls  the  fame)  do  require  that  the  dean  (haU  be  pre« 
iented  by  the  crown,  and  inftituted  by  the  bi(bop  i  and 
tbe  particular  fiatute  which  enjoins  this,  had  not  in  feveral 
of  tbe  churches  been  ufual^  pradifed  fince  the  refio* 
ration*  And  particularly  with  regard  to  the  church  of 
Gloucefter,  in  the  year  1710,  the  cafe  was  ^ated.by  tbe 
crown  to  the  then  attorney  and  folicitor  general,  who  de« 
livered  their  opinion  according  to  the  folio wiog  we^bty 

and  very  judicious  report : 

*.' 

Whitehall,  13d  May,  1720. 
Gentlemen, 

The  deanry  of  Gloucefter  being  become  vacant,  tbe 
bifliop  of  that  fee  apprehends,  that  by  an  ad  of  parriamenf 
in  the  fixth  year  of  the  late  queen  Anne,  a  new  fandion 
is  given  to  the  body  of  ftatutes  of  that  cathedral  %  and  that 
thofe  ftatutes  require,  that  contrary  to  the  pradice  of 
above  a  hundred  years,  the  dean  thereof  ought  to  come  in 
\>y  prefentation,  and  receive  inftitution  from  him.  I  here* 
with  fend  you  feveral  copies  of  records  and  other  papers  ; 
which  will  more  fully  apprize  you  of  this  matter*  And  I 
am  to  fignify  to  you  his  majefty's  pleafure,  that  you  con- 
iider  of  it,  and  report  your  opinipn,  whether  tbe  ancient 
Ih^hod  fliould  take  place  or  a  new  one  be  introduced; 
and  that  if  you  think  the  pradic^  ought  to  be  altered,  you 
do  in  that  cafe  prepare  a  form  of  fuch  an  inftrument  as 
'  you  (hall  think  proper  to  pafs  under  the  great  feal  for 
that  purpofe.    I  am,  &c. 

To  his  majefty's  attorney  ^ 

and  folicitor  generah 

To  their  excellencies  rtie  lords  juftices. 

May  it  pka(e  your  excellencies : 

In  bumUe  obtdicnre  to  hta  majefty's  cotMnands,  fif* 
nlfiibd  to  iia  by  later  from  the  right  honourable  ihe  carl 

Stanhope^ 
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Stanliape,  &c.  whereby  we  are  informed,  that  riie  deanry 
&c.  (as  ftbove)  -^— ^  We  have  cemfidered  of  the  matters 
therd>y  to  us  referred,  end  do  moft  hambly  certify  your 
Excellencies,  Thit  the  deanry  of  Gloucefter  was  creded 
by  ietcen  patents  bearing  date  7th  Sept.  23  H.  8.  whereby 
the  king  appoints  the  firft  dean  and  prebendaries,  and  in 
ordering  the  precedence  of  the  dean,  diref^s,  qu9d  ipfi 
Jdcanus^  it  ^uUibH  tjttt  fucceffirum^  ftr  m%  mm'inandiy  (halt 
be  next  in  dignity  to  the  bi(bop.  Then  the  charter  ap« 
points,  that  the  dean  and  prebendaries  Ihall  be  a  body 
corporate,  and  have  perpetual  fuccc^on  \  a  fi  gennt^  eit^ 
biMunt^  it  aeupabknt^  fctundum  ifdw^tinnt  nguias  et  Jfa^' 
iuta^  its  per  ms  h  fkcdam  indeoCura  mp9flirum  fienda^  j^i^ 
dficanday  it  iicUranda.  The  king  further  grants  them 
divers  privileges:  after  which  follows  a  favrng  claufe  ill 
thefe  words:  Satvts^  nditb^endihs  it  fucciffiritui  no/Iris^ 
tittih  jure  it  nuthcritati  decan$s  prebihdarios  et  omms  poupeni 
ix  UberdtUtatt  Hoflru  ibtditn  viventis  de  tempore  in  tempuS  m^i-^ 
nandij  ajfignemdi^  it  praficiendi^  qualitercunqui  et  quitiefcUH-* 
qtu  ecclefia  cdtbedralit  pradiffa  de  decam  pnebendariii  Vilpau^ 
pifibut  prtttRitis  i/ei  i$rumi  aliquo  pit  mortem  vel  aRter  Vdtan 
etntigirit  per  literas  nefiras  patentes  di  tempore  in  tempui  oreU^, 
nan  preejicere  et  prafentare* 

Thefe  are  all  the  ciaufes  in  the  letters  patents  of  foun- 
dation, which  concern  the  manner  in  which  future  deani 
were  to  come  in ;  and  we  hembfy  apprehend,  that  if  thd 
queftion  had  refted  flngly  upon  the  charter,  this  deanry 
muft  have  been  taken  to  be  donative  in  the  crown  :  for 
though  the  word  prtefentan  is  ufed  in  the  laft  claufe,  yet  we 
apprehend,  that  it  is  not  to  be  nnderftood  of  a  proper  pre» 
fentMion  to  the  biibop,  becaafe  it  is  brought  in  otily  irt  k 
favipg  claufe,  and  that  fenfe  feems  inconfiftent  with  the 
other  words  with  which  it  (lands  coupled,  which  intport  a 
complete  appointment  by  the  crown. 

The  cafe  (landing  thus  upon  the  charter  of  foundation, 
we  further  humbly  certify  your  excellencies,  that  ai  there 
U  a  claufe  in  the  charter  referring  to  future  Ratutes  to  be 
given  by  the  king,  fo  it  appears  to  us,  that  king  Henirf 
the  eighth,  in  the  36th  year  of  bis  reign,  did  give  a  body 
of  ftatutes  for  the  better  rule  and  government  of  the  ca«- 
thedral  church  of  Gloucefler }. which,  however  invaSid  in  . 
the  original,  have  in  general  beetr  efleemed  and  obferved 
lis  the  ftatutes  of  that  church  ever  (ince.  The  ferond 
chapter  of  thofe  ftatutes,  intituled,  <^  Of  the  qualifica* 
lion  of  the'  dean,"  of  which  an  £ngli(h  tranflation  only 
halth  been  laid  before  us^   has  thefe  words ;  IVbenfiever 

tbi 
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tbi  offlaof  dean  fljdll  hireaftir  become:  VQid^  by  djaih  r^Jigna'-^' 
ihn  deprivation  of  ctjfton  or  by  any  ^tber  means  }•  we  will  that 
fuch  perjon  Jball  be  dean^  andbefo  accepted^  andtnjof  the  offiu  of 
dean  in  all  rejpeSliy  whom  we  or  cur  fkccejfors  Jhall  mminntg, 
eie^  and  prefer  by  our  letters  patents,  $o  be  JeaUd  under  the 
great  feal  of  us  or  our  futeejjors^  and\/hall  think  fit  to  prffint 
to  the  bijhop  of  Glouccfier ;  which  faid  dean  Jo  nominated, 
eledhd  and  prejented^  and  hauihg  been  iofiituted  by  the  bi/bop, 
the  canons  for  the  time  being  ^ail  accept  find  admit  for  dean 
of  the  cathedraljh'^rch  ^GlQuceller  ;  ^ndthe  dean  upon  fuch 
his  admiffton^  before  he  [hall  take  upon  hisfi  am  governmi^t  in 
the  churchy  or  concern  bimfelf  in  any  affairs  thereunto  belong-- 
ing^  Jhall  take  an  oath  in  this  form^ .  viz»  . ''  I  N*  yf\io  am 
*'  elected  and  inAituted  dean  of  this  cathedral  churchy  do 
«*  call  God  to  witnefc,  &c/' 

The  expreiTions  in  this  fiatute  are  fomewhat  particular 
and  uncommon  ;  but  upon  the  whole,  we  apprehend,  that 
in  cafe  the  faid  ftatute  had  been  regularly  given  purfuan^ 
to  the  power  referved  by  the  charter,  it  would  have  made 
m  prefentation  \o  the  bifhop.  oeceiTary  in  this  cafe,  and 
the  dean  ought  to  have  received  inftitution  from  him*  But 
it  appears,  that  the  body  of  ftatutes,  of  which  this  is  one, 
was  not  given  by  indenture,  which  is  the  only  form  the 
charter  prefcribes;  and  we  find  that  by  an  zQ,  of  parlia- 
ment  made  in  the  i  Mur,  the  ftatutes  given  by  king  Henry 
the  eighth  to  the  cathedral  churches  foijnded  by  him  arp 
recited  to  be  void. 

For  thefe  reafons  we  are  humbly  of  opinion,  that  this 
fiatute  was  not  valid  in  its  original,  had  no  operation  to 
alter  the  charter,  and  confequently  that  the  dean,  ought 
then  to  have  come  in  by  donation  notwith&anding  the 
fiatuteSt 

We  farther  humbly  certify  your  excellencies,  that  feve- 
ral  copies  of  inftruments  under  the  great  feal  for  confti^ 
tating  deans  of  Gloucefter  from  time  to  time,  have  been 
tranfmitted  to  us  \  which  we  have  perufed  and  hereto  aor 
Dexed,  and  find  none  of  them  to  be  in  the  firid  form  pf^a 
prefentation. 

The  only  precedent  which  looks  that  way,  is  that  of 
dean  Cooper  in  the  1 1  EU%^  which  is  directed  to  the  bi« 
ibop  of  Gloucefier,  and  has  in  it  the  word  prafentamus^ 
and  requires  the  bi£hop  to  inftitute  him.  But  it  contains 
alfo  an  exprefs  grant  of  the  deanry  to  Cooper;  and  we 
beg  leave  to  obferve  to  your  excellencies  upon  this  prece- 
dent, that  it  fecms  framed  in  conformity  to  the  ftatute  be« 

fore- 
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fore*mefitioned  about  the  quilificatioiT  of  the  dean*  having 
piirAidd  ic  in  the  very  words  and  exprcifions. 

AH  the  other  precedents  tranfmitted  to  us  befides  that  of 
Cooper,  as  well  before  as  fince  the  reiiotatiuti,  we  conceive 
to  be  mere  grants  from  thtt  crown,      ^ 

This  was  the  fiate  of  the  cafe  at  the  time  the  ftatute  6 
jf«.  inttlkd,  j/n  a£f  fmr  4tudiiing  ddukts  and  quifiions  toucbr 
ing  ibejldtutis  of  divtrt  cathedral  and  cDllegiaUxourcbis^  w«8 
made.  And  the  body  of' ftatutes  given  ^bj.Jcing  Henry 
the  eighth  being  (as  hath  been  alffeady.obrerved)  originsHj 
votdy  and  this  xleanry  (as^  a4>peara  by  th&fieoeiientsj  hav<^ 
ing  pafledi>y  grai^fromuioie  to  time^  .we. apprehend  tht 
fiagle  queftion  to  be,  Whether  this  a£t  of  parliament  has 
given  fuch  a  fan£lion  to  the  .flatute  about<che  qualification 
of  th«<iean,  as  to  alter  theprafiice  of  granting  which  has 
.hitherto  prevailed,  and -inakie  a  prefetxcatibn  to  thq  bifhop 
neceffary?  ;  ^j,'^"        .       •.       -.:    »    . 

Wcbeg  leave  to  obfemc  to  ytouc  excelieneies,  that  as 
far  as  we  can  be  informed,  '^his  i%  th^firft  queiliorrthat 
hatli  arilentttpoi^  this  'ad ;  land  ihaCy  upoai  coniideration  of 
rheaA,  it  appears  to 'be>d>awr'^idiA:.l«ofe  .and  douhifal 
manner^  and  may^dmit  of  rvarkiiit  oonfirudiiDns.  - 

'The  preamble  aakcs  ^acice>p  thaft  foveral  doubts  had 
'arifeft,-  cohcaming^rthc  miiihty^  ci  she  .ftatutes  of  divers 
catkedraLand  coUefiiate'aDhurches  (founded  byykmg  Henty 
'  tbe^erghth ;  which  had*beeit  occafionedipartly  by  an  a^l^of 
tim .ir.MarviLtti  partly  hj^rteafisn  oC.:tbc.lo^s.of  records 
daribgithe  fdseUion^tfwhidhiiinglis  prove  an  obftruSion  to 
the  good  government  and  difcipline  of  the  c4^urch :  and 
then  it  Kndim,  that  in^atl .cathedral  andf  Qo^iegii^te  churches 
fouhdecMiy  the  faid.  king  Henry  the  eigbth^'^  fuch  ftatutbs 
as.1iavd ^eeiiufuatly  recepMod^hnd^raSiFfcd  in.the  govern- 
ment mf  Iho^iaqne  refpeftiveiy  fince  the  refioracion,  and 
>-to^hebbfcrvance  whereof  the  deans  and  p»ebendanes  a^d 
lOthecniembcwf  or.theifid  .churches  from  the  faid  tinne 
havtoiiM  to'bc'^fworn  iit'ibctr.ioftalmBnie  or  admiflioiis, 
Ihall  be  and  be  taken  and  adjad^d  to  be  the  ftatutes  of 
thoifiiiit'dinfches  itlfC&ifnAyf',  neverthelefs,  fo  far  forth 
•dly  as'ih^  fcme  or  any  of  ihem  are >in  no  manner  repug- 
nant to  or  inconfiAea^  wkh  the  confiicution-  of  the  church 
of  England  as  it  is  now  by  law  eftabli(bed,  or  the  laws  of 
the  land/ 

The  •queflion  arifing  upon  this  ad,  material  to  the 
point  referred  to  us,  is  whether  by  the  words  ■  Suih 

JIattttesMshavi  ban  ufuaUy  reaivtd  and  praeiif$d  finct  tht  r/- 
fivramn  — ^-r  be  intended,  bodies  of  the  ftatutes,  particu- 

lar 
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\$,f  ftaCules  within  which  bodies  b«ve  bceo  gmcraHf  alM 
under  as  occafion  required  (  or  onljTf  (wM  pariiculM  indi^ 
¥idufll  ftatuces  as  have  been  afliiailV  put  in  prafiipe  j  for 
if  this  9St  o/ily  confirmed  fuch  particuliir  fiacuics  m  batr^ 
been  aduaily  pra£iifed  ^  thcb  it  is  cle4r«  that  tkjf  fiatutr 
•bout  the  quaitficatton  of  the  dean  \%  not  coofirmrdt  nor 
has  anjr  greater  force  ihai|  it  had  original^  \  there  being 
no  pretence  of  any  pra£tice  uoditr  it  (xnce  the  reftoration* 
3Dt  if  the  aft  has  coofiroied  bodiea  of  ftatutes^  particular 
Oatutfs  within  which  bodies  bai^e.  been  generallj^  aAed 
iindcr^  then  th^s  fiatute  wiU  be  in  conlequence  cofkp 
firaied»  nocwithftanding  k  baa  not  been  in  i%St  /peciall/ 
•bferved. 

We  apprehend  this  to  be  a  queftion  of  great  doubc  and 
difficulty :  but  upon  confideration  of  the  feveral  parts  of 
the  a^  we  are  huoibly  of  opiaioOf  that  bodies  of  ftatetei, 
particular  ftatutcs  in  which  have  been  generally  aAed  un- 
der aa  occafion  has  required  fiflce  the  rcftoration^  are  Uierc* 
by  con£rme>d ;  for  theie  reafona : 

In  the  firft  place,  the  doubts  and  queftiona,  whkb  aie 
aecited  in  the  preainble  to  haveiirifcn9  were  not  concern^ 
ing  any  particular  individual  ftatutes,  but  concerning  the 
bodies  of  ftatutes  given  by  king  Henry  the  eighth,  whe- 
ther thty  were  given  in  a  pcoper  manner ;  and  the  realbn 
for  wbidi  they  wece  declared  void  by  the  aA  Of  i  Mtr. 
went  to  the  whole  body  of  ftatutes,.  and  not  to  particular 
'  branches ;  and  it  feems  icafonable,  that  the  fiime  estprefidn 
ihould  have  the  fame  fignification  in  the  eswftttig  claufe, 
aa  in  the  preamble. 

fiefidea,  the  a£k  does  not  only  confirm  fiicb  llatufeea  aa 
bave  been  ufually  received  and  ptadifed  fince  ibe  lieAora- 
•  aion,  but  makea  a  further  dcfaription»  vis.  AmitBtbiMtJir* 
.  vanu  whiTi^f  tbi  dams  ami  ffAtniarits  frsm,  ihi  faH  iimi 
bave  ufid  u  be  fumn  at  tiuir  itifiatnunit:.  and  it  aa  wdl 
known,  that  the  members  of  casbedral  chnichea  ere  never 
fworn  to  the  obfervance  of  particular  Aatutea,*  but  of  bo- 
dies  of  flatutea  in  general. 

The  refiriAive  claufe  at  the  end  is  likewife  obfimPuUe 
to  this  purpofe  \  Niv^tbiiifs^  f$  fur  firtb  ae/f,  ms  A§tmu 
gr  any  if  thtm  an  in  n$  manngr  reprngmnt  U  or  ituotiJifimU 
mth  tbj  t9nflitutUn  rf  tbi  xbkub  tf  England  as  k  fi  new  by 
law  iJlohUfl)edy  or  thg  laws  of  tbi  land.  Hereupon  we  hum* 
bly  conceive,  that  the  legtflacort  caidd  nor  apprehend, 
that  any  particular  ftatutes,  inconfiiftent  with  the xsonftkp* 
tion  of  the  church  or  the  iawa  of  the  land,  had  been 
ufually  received  and  pradifed  fince  the  reftofattoo  $  b|it 

that 


^^  reftridion  fc«i]i#.«if9cd..at  feqi^  parts  of  the  liodiea  ^f 
cho6  flbmies,  which  mtghi  poCUy  relate  to  popifh  fupi^r- 
fttdeo,  ani  tkcrqfore  ^mf  not  fit  tp  bo  ^onfirme 4  with 

chemft. 

Upon  the  iriide,  «0  act  bomblx  of  ^if)ioo»  th^t  the 
abofCBicatioMfid  (bitutp^iibcmt  tto  quaU^eatioa  of  the  <ican 
has  «ecehe4  a  coniiratlutoii  bs^  this  ad  of  parliaiQent*  as 
part  of  the  hodjrof  ftatotes  of  this  church;  and  confo- 
^amA'^y  that  in  the  cafe  of  this  particular  deanrjr  a  pt e- 
fentattoQ  to  the  hifl^p^- according  to  the  terms  of  that  ftii* 
teaeitfiow  hecone.tKcpffiu*^*  And  webave,  in  bvmble 
ehedience  to  hia  majeftj'tf  comoiaods^  prepared  the  form 
of -aa  taflrttinenti  (hcfcto  annexed )»  which  we  humbty 
fiAnBit  to  ]foarexce)leBoiea»  as  properto  pafs  the  great  feal 
for  that  porpolir ;  wfarfem  we  have  alfo  inferted  a  daufe  of 
pant*  and  eKafily  followed  the  precedent  of  dean  Coopers 
that  feennog  to  as  to  have  been  fettled  with  great  care  in 
porfmsioc  of  the  ftatoae.    Ail  whieh«  $tc. 

R.    RAYMOND, 
n  July,  ,1720.  P.   YORK. 

Again :  fiippofing  the  whole  bodies  of  fiatutes  to  be 
confirmed,  fo  far  as  the  fame  ftatutes  pr  any  of  them  are 
not  contrary  to  ibe  conftitution  of  the  church  or  lawj  of 
the  land|  croeftibns  have  arifen  concerning  the  conftruc- 
tion  of  thole  flatutes  themfelves.  As  particularly,  how 
far  the  daufe  in'tbofe  local  ftatutes,  which  gives  power  to 
the  dean  or  in  his  abfence  to  the  vicedean  and  chapter  to 
chufe  the  minor  canons,  lay  clerics,  and  other  officers 
therein  paMCticuIarly  fpecifiied,  {hall  be  underftood  to  qua- 
lify t^  general  powei^  given  by  the  charter  of  foundation 
I9  the  dean  tp  appoint  .all  and  every  the  inferior  officers 
and  mioifters. 

Thus  in  the  church  of  Br^dol,  in,  the  year  1751,  a  dif* 
pule  of  this  kind  ariflng,  the  fame  was  referred  to  the 
then  bjQiops  of  London,  St.  David's  and  Sr.  Afapb  ; 
whofe  determination  was  as  follows :»— Whereas  differences 
and  difputes  having  arifeny between  the  reverend  Dr.  Cham- 
bcrlay tie,  dean  of  the  cathedral  church  of  Briftol,  and  the 
chapter  of  |be  faid  church,  touching  the  right  of  naming 
the  precentor,  minor  canons,  grammar  fchoolmafier,  lay- 
clerks,  or  finging-mcn,  choiriDers,  fubfacrifl,  or  fexton 
of  the  faid  church,  They  the  faid  dean  and  chapter  did,  by 
an  a£l  of  chapter,  dated  the  19th  of  Auguft,  1751,  fub- 
mit  the  &id  difpyte  to  the  arbitration  and  determination  of 
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the  lords  bifliops  of  Lond6n>  St.  David's,  and  N6rMcb,#tf 

cafe  he  fbould  be  able  to  attend  ^  If  tioi  tbe^brdblOiop  bf 

St.  Afaph:  andwhereafi  tbe  lerdbUhflip  oiijN>orw»cli  hal, 

by  reafon.  of  his  conftant  attendance  on    the  pdoce  Of 

Wales  and  pritrc^'Edwardy  deelinvd  <ch'e  %rid  iirbitra^on, 

'V/t  the  faid   biOibp»  ofLomfon^:  dju^  Daitid/s;,  and  St. 

Afaphy  have  a^eepted  and  db  hereby "itcepcaof^ttte^foid  rd- 

'ferente  and  arbUmion^,  H^  ^fiUKiSs^bf  th^  *Qferefaid'>a£i  .<^ 

-chapter,^  an^  alfo  of  two  fubfCqueiK  a^s  •of 'chapter  tist^ 

ingdate  the  36th'  of  Novemberr-.TT^t,  aiad  theiitihjaf 

Mar€h9nf7^,  as  -by  thefaid^ds  (Tciatian:bclng<tfaQpeMifOD 

'had*)  ma^  more  fcilly  appeartr.  ^A'nd>^iihe  faidarbiirtesca, 

having  Confidered  ihi  cafe"  laid  <beCore)  ub^.  byi  the;  dean'lof 

'  Briftol  pf  the  one- part,  and^che  prebendaries  on  ths^otAefy 

•and  alio  the  papers- and  d<$cQiinent8!:deHvemd  on-^each  iide, 

<ifi  fuppott  of  their  rd^ie^i^  daiins,  j>arcicularly.an(fcjeiji0- 

cisriiy  the  charter  of 'foundaticm.of  Hen.  S.rbcariog.'date 

June  4,  in  the  34tb  year  of  .his.  JEeigo,  'atfd'jd&i>t]heibo4y 

of  fiatutes  given  by  his  commifTioners  to  the  f^id  dean  and 

chapter,  'bearing  date  the  sth  of  July,  in^tbe  36ttvyf9r  of 

his  reign,    are  of  opinion,  and    do  delermirfe^,    that  the 

right  of  naming  the,  precentor,  minor  ^canons,  grammar 

fchooimafter^  lay-clerk§,  gr  (inging-men,  choirLfters,  lub- 

(acrift  or  fexton  of^the  cathedral  church  of  ]|[r^ftbl,  is  in  tKe 

dean  ^nd  chapter 

dean  and  chapter 

We  have  t)<^reunto 

Mwb,  1752,  •  ^.    ro    "^ 

.^ho'.  t-ondon  fSheflbclct.  '  * 
I.  St.  Ijav|d  5  f T revorl.     . 

'   •.      R. S(/Afaj,h%afe.th6ftirj;;j 

^hus  alfo  in  the  year  1764,  a  like  dilpul^  anting' in  %t 
Cathedral  church  of  Gloucelter,  the  fame  was  dete|f|iined 
upon  reference  as  follows :— Whereas  difputes  and*  differ- 
ences have  arlfen,  between  the  revercrid  Dan.  New^ongfe^ 
D.  Di  dean  of  the  cathedral  church  of*  Gloucel^er,  'ifnd 
Jofeph  Atwcll,  D.  D.  and  Sam.  Wblley,  M.  A.  tW9  of 
the  prebendaries  of  the  faid  church,  coQcerhiog  th'e  right 
of  electing  and  removing  the  precentor,  minor  cahojns,  fa* 
crift,  fubfacrift,  fchoplmafter,  uflier,  orgariift,  laj^clerks, 
and  choirifters  of  the  faid  church,  they  the  faid  deans  and 
prebendaries  did  enter  mutually  into  bonds  dated  03.  14^ 
1754,  to  abide  by  the  arbitration  and  award  of  fuch  per- 
fon  or  perfons  as  Ihould  be  in  that  behalf  nominated  and 
appointed  arbitrators  by  the  right  reverend  the  lord  bilbop 

of 


Df  Gloucefter,    on   or   before  the  30  ih    of  November 
then  next,  fo  as  the  award  of  fuch  arbitrators  be  made 
in  writing  ready  to  be  delivered  on  or  before  Nov.  30, 
1755.     And  whereas  the  faid  bifhop  did,  in  purfuance 
thereoft    by  writing  dated  the  third  day  of  November 
1754,  nominate  and  appoint  us  the  underwritten  to  award 
and  determine  the  faid  difputes  and  differences.  Now  we 
the  (aid  arbitrators,  having  duly  confidered  the  cafes  laid 
before  us  by  the  dean  of  Gloucefier  of  the  one  part,  and 
the  faid  prebendaries  on  the  other^-  and  alfo  the  papers  de- 
livered in  fupport  of  iheir  feveral  claims,  particularly  the 
charter  of  foundation  of  Hen.  8.  bearing  date  Sept.  4.  in^ 
the  33d  year  of  his  reign,  and  alfo  the  body  of  ftatutet 
given  by  his  commiffioners  to  the  faid  dean  ;md  prebend* 
arics,  bearing  date  Jul.  5.  in  the  36tb  year  of  his  reign» 
are  of  opinion  and  do  determine,  that  the  right  of  eleding 
and  removing  of  the  precentors,  minor  canens,  facrifis, 
fiibfacrifis,    fcboolmafiers,   uihers,   organifts,    lay-clerks, 
andtrboiriftersof  the  church  of  Glouceiier,  is  in  the  dean 
and  chapter^  and  the  dean  being  abfent,  in  the  vicedean 
and  chapter  of  the  faid  church.     In  witnefs  whereof  we 
do  hereunto  fct  our  hands  and  .feals,  this  l^th  day  of 
Oa.  1755. 

Tho.  Cant.  (Herring). 

Tho.  Clerk  (Mafter  of  the  Rolls). 

Geo.  Lee  (Dean  of  the  Arches). 

In  like  m^no^r,  there  have  been  feveral  difputes  be- 
twixt the  deans  on  the  one  hand,  atid  the  prebendaries  op 
the  other,  concerning  a  negative  power  which  the  deana 
have  claimed  by  virtue  of  the  faid  ftatutes  in  divers  in- 
flancet.  As  in  the  aforefaid  church  of  Gloucefter,  about 
the  year  1752,  the  dean  refufed  to  affix  the  chapter  feal 
to  a  leafe  agreed  upon  by  the  majority  of  the  chapter ;  in- 
fifting,  that  by  the  local  ftatutes  his  confiuit  was  abfoliitely 
nece&ry  to  the  validity  of  fuch  leafe,  which  confent  be. 
would  not  give.'  But  the  dean  fubmitted  before  it  came  to 
a  judicial  determioatipn. 

In  the  years  1752  and  1753,  a  like  difpute  happened  in 
the  cathedral  church  of  Carlifle,  about  the  dean's  negative 
power  in  coo^erring.of  benefices.—- The  four  prebendaries 
of  which  the  chapter  coniifteth^  one  of  whom  is  always 
vicedean,  unanimoufly  defied  and  nominated  under  the 
chapter  feal  Mr.  Henry  Richardfon,  to  the  perpetual  cu- 
racy of  St.  Cuthbert's,  Carlifle.  The  dean  entered  a  ca- 
veat agaioft  his  admiffion^  and  the  hilhop  refufed  to  ad* 
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mit  and  licenrp  him.  Whercupoh  it  was  moved  in  tife 
court  of  king'&  bench,  for  a  cpandamus  to  the  bilbop  to 
admit  and  licenfe  the  curate. 

On  (hewing  caufe,  it  was  infixed  on  behalf  of  the  dean^ 
chat  by  the  local  ilatutes  the  dean's  confent  is  neceflary^ 
and  confcquently,  that  without  this  the  nomination  is  riot 
good.  The  claufes  in  the  (iatutes  refpeSing  this  point  are 
thefe  four : 

In  chap.  5.  De  cfBcio  decani. ——«-—5/tf/&/m2/f  etia^ 
et  volumns^  in  omnibus  caufn  graviorihus^  veluti  in  feodi  iott^ 
ceJfioni^Urrarttm  et  firmarum  dimiJpBm^  ac  btntficiorum  colld'" 
iionii  aiiifque  id  ginus  rebus j  decani  (ft  pra/ens  Jit)  ctmfenfus 
ebtineatur,  fin  ahfens  fuerit  (mod^  intra  tegni  noflri  Angiitell* 
mites  degat)  c^njenjus  ejus  requiratur. 

In  Chap.  6.  De  vifitatione  terrarum.*— P^rr^,  quoni^ 
am  crebra  capituli  mentio  in  its  ftatutis  babetur ;  fub  capituU 
nomine  ubique  intelligimus  mediam  ad  minus  partem  totiui  nu^ 
meri  omnium  canonicorum  :  Ea  enimfola  fanquam  per  capitu" 
lum  re£fa  haberi  volumus^  quibus  media  ad  minus  pars  to:ius 
numeri  omnium  canonicorum  ftmul  prafens  adeft^  et  exprejji 
iidem  confentiat  t  Nam  abfentium  camntcofum  fuffrogium  (fi 
fusdferre  viiueriHt)  nulla  modo  valere finimus^  nee  alicujus  re* 
boris  ejffism 

In  Chap.  7.     De  dimiiSione  terrarum  ad  iirmam. 

.  Praterea  volumuSy  et  nee  decanus  nee  canonicorum  ullus  terras 
etut  tenementa  ulli  locet  out  adjlrmam  dimittat,  fine  conjilio  et 
confenfii  capituli, « '  ■  Sacerdotia  v:re^  id  ijl^  rchoriam^  vico'^ 
riam,  out  alia  ejus  generis,  ecelefiaftica  benefiiii^^  ad  cbllationem 
eeclefiet  nojlree  fpeRantiay  decanus  cum  capitulo^  aut  (ab/ente 
decano)  vicedecanus  cum  capitulo  confer endi  aut  epifcopo  pne* 
fentandi  jus  et  potrftatem  babeant. 

In  Chap.  18.  Dc  officio  vicedecani*-^—^ £/tf/fr/mirf  #r 
volumuSf  vt  vicedecanus  qui  pro  tempore  fuerit  canonicis  et 
amnibus  minijitis  ecclefia  noftra  {decano  abfente^  vel  decanatu 
vacante)  praftt  et  profpiciat,  eofque  in  ordine  contineat;  it 
quacunque  fieri  deberentper  decanum  prafentem^  quod  ad  eecle^ 
fiee  H^gotia  et  regimen  pertinet^  ipfo  abfente  aut  ipfius  officio 
vacante^  bene  et  fideliter  faciat  it  miniflret. 

For  (he  dean  it  was  urged,  that  by  the  5th  ftatute 
abovementioned,  his  confent,  if  he  is  preCenc,  muft  per- 
fonally  be  obtained ;  and  if  he  is  abfent,  provided  he  be 
within  the  kingdom,  his  confent  neverthelefs  is  required. 
To  which  it  was  anfwered,  that  the  7th  (latute  ex^ 
plains  this  fully  ;  whereby  it  appeareth,  that  the  dean  and 
chapter  if  the  dean  is  prefent,  and  if  he  is  abfenc,  the 
vicedean  and  chapter  (hall  nominate  and  prcfent* 

8  It 
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Tt  was  further  infifted  od  behalf  of  the  dean,  that  the 

^tfliop  is  vifitor  by  the  local  ftatutes,  and  thereby  is  ap^ 

pointed  the  expounder  and  interpreter  of  the  faid  ftatutes 

when  any  doubt  (hall  arife.     Bur  this  obje^ion  was  over* 

ruled  :  partly,  as  it  fic-meth,  bccaufe  Mr.  Richard  Ton  was 

no  member  of  the  chipter  or  body  corporate  fubjefl  to 

the   biihop's  local  vifitation,  and  having  by  his  nomina* 

tion  obtained  a  temporal  ri^ht,     was  therefore  properly 

before  the  court,  to  have  that  right  aflerted ;  and  partly, 

perhaps,  becaufe  this  matter  of  vifitation  was  not  then  be-^ 

fore  the   court,  but  would  come   in  regularly  upon  the 

biifaop^s  return  to  the  mandamus,  if  he  ihould  fo  think  fit 

thereupon  to  return  himfelf  vifttor ;    and  perhaps  partly 

becauic  this  negative  power,  ii  given  to  the  dean  by  the 

local  ftatutes,  might  be  deemed  by  the  tourt  to  be  con* 

trary  to  the  law  of  the  land.     And  the  rule  for  a  man« 

damus   was  made  abfolute:    fetting  forth,  that  whereas, 

Henry  Richardfoii,  clerk,  had  been  nominated  to  the  faid 

curacy,  and  had  applied  to  the  biihop  to  admit  and  licenfe 

him,  and  that  the  bifliop  had  refufed  fo  to  do,  in  con* 

tempt  of  this  king,  and  to  the  damage  and  grievance  of  '. 

the  faid  Henry  Richardfon,  and  to  tbi  manifefi  prtjueUei  wf 

bis  ifiati ;  therefore  the  bifiiop  is  commanded  (in  the  ufual 

form)  to  admit  and  licenfe  him,  or  ihew  caufe  to  the 

contrary  (/)• 

The  bifliop  upon  the  mandamus  admitted  and  licenfed 
the  curate;  fo  that  the  whole  caufe  upon  the  merits  came 
not  to  be  determined.  If  the  dean  had  appealed  to  the 
hifliop  as  vifitor,  and  the  bifliop  had  determined  for  the 
dean's  negative  power ;  oc'  if  the  bifliop  bad  returned 
himfelf  vifitor  upon  the  mandamus,  and  thereupon  had 
proceeded  to  vifit  and  determine  as  aforefaid  ;  then  upon 
a  prohibition  it  would  have  come  to  be  confidered,  how 
far  thefe  local  ftatutes  in  this  particular  are  conftftent 
with  the  laws  of  the  land,  according  to  the  third  reftric- 
tion  in  the  ftatute  of  the  6  An.  before  recited, 

(5  )  And  this  introduces  the  ad  of  the  33  H.  8.  c.  17»iieftloa^ 
which  is  as  follows :  Alhtit  that  by  th^  commnn  laws  9fthii]wkf% 
realm  of  England,  all  ajfints  ile&ions  grants  and  leafu^  bad 
modi  (mdgrantidf  by  tbi  dean  warden  prevoft  mafter  prefident 
or  otber  gaverncr  ff  any  catbedral  cburcb  befpital  college  or 
0tber  corporation^  witb  the  ajjent  and  confent  of  the  more  or 


(^)  Sec  Cttrate^^  4  and  10,  intbf  notes. 
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griMr  pari  ofibtir  cbfpitirfilkws  or  brtthrm  tf  fuA  tw-^ 
pmratUn  having  vokes  of  affitU  tbireunto^  hi  as  gmd  ami  tf^ 
Jt&udL  in  iht  law  to  tho  grnntas  and  leffitt  of  the  fornix  as  if 
ibt  Tiftiiu  or  tht  wboU  numhir  (f  fiuh  chapiter  fiUnvs  and 
hrnhroa  offnch  corporation^  having  voices  ofajfmty  hadihert^ 
unU  canfmiid  and  agrni\  yot  the /aid  common  laws  noiwitb^ 
Jlanding^  divers  fosmders  offuchdeanries  hofpitals  colteges  and 
corporations  within  thefaid  realm^  have  t^n  the  foundation 
and  eflabUfl>ment  of  the  fame  deanries  hofpitals  colleges  and  other 
urperations^  efleAU/hed  and  made  (amongfl  other  their  pecuBar 
et&s)  local  fisintes  and  ordinances  that  if  any  oneiffuch  eor^ 
paration^  having  power  or  anihority  to  affent  or  dif^/kity  Jhould 
assd  would  deny  any  fuch  grant  or  grants,  that  then  n§  fuch 
Uafe  ele^ion  or  grant  /honU  he  had  granted  or  leafed  \  and  far 
the  p&formance  of  the  fame,  avery  perfon  having  potver  of 
ejfint  to  the  fame,  have  been  and  he  daily ^  thereunto  fwern^  and 
fo  the  refiiuemay  not  proceed  to  the  perfe/Hott  offnch  elections 
grants  and  Itcfts^  according  to  the  courfe  of  the  commen  laws 
iff  this  realm,  unUfs  theyjhould  incur  the  danger  of  perjury  : 
for  the  avoiding  whereof,  and  for  the  due  execution  of  the 
'  common  law  univesfaliy  within  this  realm,  emd  every  place  in 
«lr#  conformity  ofreafin  to  be  ufed,  it  is  enaGody  that  alt  and 
tvery  peculiar  a&  order  rule  and  ejlatute,  horeU^ore  made,  or 
hsreafter  to  be  made,  by  any  founder  of  any  hofpiial  toU^e 
deanry  or  other  corporation,  at  or  upon  the  foundation  of  any 
fuch  hefpital  college  deanry  or  corporation,  whereby  the  grani 
Uafe  gift  or  ele£iiom  of  the  governor  or  rultr  offiub  hofpitai 
€Ouege  deanry  or  other  corporation,  with  the  affgnt  of  the  more 
part  of  fuch  of  the  fame  hofpitai  coUege  deanry  or  corporation 
as  have  or  Jball  have  voice  or  affent  to  the  fame,  at  the  time  of 
fsub  grant  leofe  gift  or  elo^on  hereof  tor  to  be  made,  Jhmld  bo 
in  emy  wife  hindred  or  let  by  any  one  or  more,  being  the  kjfor 
number  of  fuch  corporation,  contrary  to  the  form  order  and 
oourfe  of  the  common  law  of  this  realm  of  Enghnd^  finll  bo 
from  henceforth  cltarly  frufirato  void  and  of  none  offleh  \  and 
then  all  oaths  heretofore  taien  by  any  perfon  offnch  bofpitei 
ooUoge  definry  and  other  corporation,  flsallbe,  for  and  concern^ 
ing  the  obfervance  of  any  fuch  ordUr  eftatute  or  rule,  deemod 
void  mid  of  none  effect ;  arid  that  from  honc^orth  no  mamur  of 
perfon  or  perfons  of  any  fiub  baited  edUge  deanry  or  other 
corporation,  fluiU  be  in  any  wife  compelled  to  take  an  oaA  for 
the  obferving  of  any  fiub  order  oftatnU  or  rule  \  on  pain  of 
every  ferfon  giving  fuch  oath,  to  forfeit  for  every  time  fo 
offendtng  thejum  of  5I.  half  to  the  king,  and  half  to  him  thai 
will fue  for  timftmo  in  any  of  tboHng*sc$nrts  of  record. 

The 
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The  ad  fecmeth  to  be  exprelled  in  terms  fomewhit  in- 
jccurace  and  confufed  ;  but  the  oianifeft  intention  is,  to 
cftabliOi  the  rule  of  the  common  law,  that  a  majority  of 
the  body  corporate  Aould  bind  {he  reft.  In  fome  parts 
of  the  aA  the  dean  fecmeth  to  be  contradiftinguiOied 
from  the  chapter ;  fo  as  that  the  negative  of  the  inferior 
number  of  the  chapter  only,  exclufive  of  the  dean,  was 
hereby  intended  to  be  taken  away ;  but  the  other  parts  of 
the  zSt  fcem  to  explain  this  $  expreffing,  that  ali  local  fia* 
t  kits  J  wbenbj  the  grant  Uafi  $r  elision  0/ /ucb  corporation 
fimdd  h  any  Mvifi  bindrgj  bj  any  §ni  or  more^  being  tbi  UJfir 
nwmbir  of  fucb  corporation^  contrary  totbe  courfe  of  tbi  common 
lawy  fbali  bo  void.  And  it  is  certain,  the  dean  is  one  and 
but  one  member  of  the  body  corporate. 

Unto  ill  which  may  be  added,  that  the  rule  for  the 
neceffity  of  a  majority  of  the  whole  body  to  be  confent- 
ing,  is  not  only  agreeable  to  the  common  law  and  (as  it 
fcemeth)  to  the  declaration  of  the  faid  ftatute  of  the  33 
H.  8.  but  alfo  to  the  ancient  canon  law,  which  clearly 
determineth^  that  eledtions  (hall  be  made  by  the  major  et 
fanior  pars^  that  is,  by  a  majority  of  legal  votes  (as  is 
before  fet  forth  at  large^under  the  title  Catl)0tiral0}  {u). 


(«)  A  majority  of  the  chapter  ii  nece/Iary  to  con  ili tote  a  va- 
lid eleAbOy  bnc  the  court  of  king's  bench  will  grant  a  man- 
damus to  compel  an  ele^ion  at  the  peril  of  thofe  who  refill, 
and  perhaps  the  bilhop  by  ecclcfiaftical  ccnfures  may  alfo  com- 
pel them  to  do  their  duty»  but  he  cannot  by  his  ordinary  or 
▼ifitatorial  power  fill  up  a  vacancy  which  the  chapter  has  not 
filled  op  in  doe  time.     Har^uard  and  iVehUr  v.  the  Bifoop  of 
Qbicbefter  in  prohibition,    i   T.  Rep,  650.     And  the   court 
doubted  whether  the  bi(bop  could  io  the  caie  of  fuch  a  vacancy 
make  a  temporary  appointment.     Per  Buller  J,  many  points 
have  been  decided  by  this  court  on  great  deliberation.     It  has 
been  refolved,  1.  That  a  mandamus  will  lie  to  compel  the 
dean  and  chapter  to  fill  up  a  vacancy  among  the  canons  refi- 
destiary;  and  on  fuch  a  mandamus  t)ie  court  will  compel  an 
eledion  at  the  peril  oi  thofe  who  refiff.     2.  That  the  eleftion 
\i  in  the  dean  and  canons.     3.  That  the  dean  has  no  calting 
voice.     4.  That  the  canons  nave  a  rigrht  to  vote  by  proxy. 
5.  That  there  is  no  lapfe  10  the  bifhop  in  the  cafe  of  a  ca- 
nonry.    U.    See  more  on  ele^iont,  ^ati)eliral0,  6.   and 
l^afptuM^  4. 
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V*     Of  deans  cf  peculiars. 

Deani  without  J.  The  word  dean  is  alfo  applied  to  divers  that  are  the 
jttriidiaKin*  chief  of  certain  peculiar  churches  or  chapels  j  as  thedeao 
of  his  majefty'a  chapel  royal,  and  the  dean  of  the  chapel 
of  St.  George  at  Windfor;  not  being  the  heads  of  any 
collegiate  body,  nor  endowed  with  ^ny  jurifdifbion,  but 
only  dignified  and  honoured  with  the  name  and  title.  GcJ. 

5*-  54- 

W!thoatachap«     2*  And  as  there  are  fome  deans  without  jurifdidion, 
tcr.  fo  there  are  alfo  fome  deans  with  jurifdi£lion,  but  with- 

out any  chapter ;  as  the  dean  of  Croydon  in  Surrey^  the 
dean  of  Battle  in  Suflex,  the  dean  of  Becking  in  Eflcx, 
and  many  others.  GoJj  52. 
Dcaa  of  Battle.  3*  Altho'  the  bi(hop  of  Chichefter  doth  admh  the  dean 
of  the  exempt  jurifdidion  of  Battle  within  that  diocefe^ 
and  doth  commit  to  him  the  cure  and  jurifdidion  of  chat 
church ;  yet  the  patron  thereof  is  to  injiitute  and  indu£l 
him,  and  the  patrons  accordingly  have  given  the  deans 
inftitution  and  indu6)ion  for  fome  hundreds  of  years,  and 
without  qucfiion  fuch  inftitution  and  indudion  is  good  : 
but  this  deanry  was  originally  given  to  the  incumbents 
as  a  donative  only  by  the  patron,  and  the  bi(hop  admits 
or  approves  of  the  patron's  prefentee,  and  commits  to 
him  the  cure  anfd  jurifdidion,  by  compofition  only. 
IVatf  r,  15. 
Peanofthe  4.  The  dean  •  of  the  Arches  is  the  Judge  of  the  court  of 

Arthei.  Archcs,  ft)  called  of  Bow- church  in  London,  by  reafon  of 

the  fleeple  thereof  raifcd  at  the  top  with  ftojie  pillars  in 
faihion  like  a  bow  bent  arcbwife\  in  which  church  >hfs 
court  was  ever  wont  to  be  held,  being  the  chief  and 
moft  ancient  court  and  confiftory  of  the  jurifdidion  of 
the  archbilbbp  of  Canterbury ;  which  parifh  of  Bow,  to« 
gether  with  twelve  others  in  London,  whereof  Bow  is 
the  chief,  are  within  the  peculiar  jurifdidlion  of  the  faid 
archbi(hop  in  fpiritual  caufcs,  and  exempted  out  of  the 
bifliop  of  London's  jurifdi^ion.     G^d,  100. 

And  it  is  fuppofed  that  be  was  originally  flyled  dean 
of  this  court,  by  reafon  of  his  fubftitution  to  the  arch* 
bifiiop's  official,  when  he  was  employed  abroad  in  foreign 
embaffies;  whereby  both  thefe  names  or  ftyles  became  at 
laft  in  common  underftandingi  as  it  were  .fyoonymous 
God.  10  2. 

5.  There 
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5«  There  is  alfo  a  deanry  of  St.  Martin  le  grand  inOe^nof  St. 
London,  concerning  which  Lind wood  puts  ibe  qucftion,  *^"^***'*' 
whether  it  be  fuch  an  ecdefiaftica]  benefice  as  that  the 
incumbent  thereof  may  incur  fuch  penalties^  as  other 
perfons  beneficed  may  incur.  And  after  deep  inquiries 
into  the  laws  precedents  and  antiquities  foreign  and  do- 
mef^ic,  uith  dsledable  variety  of  great  learning  on  both 
fides  argumentattvely  and  impartially,  at  laft  doth  con- 
clude it  in  the  affirmative.     God.  53.  (x)» 

6.  It  is  fdidy  that  after  the  death  of  the  dean  of  a  free  Prafict  <lariag 
chapel  belonging  to  the  king,  the  king  ihaU  have  the  pro-  ^»"'»^a- 
fits  of  the  deanry;  for  it  is  at  his  pleafure,  whether  he 
will  collate  a  new  dean  to  it.     Gad.  52. 

fiut,  oiherwife,  by  the  fiatute  of  the  28 //.  8.  r.  ir«. 
the  profits  of  all  fpiritual  promotions  benefices  dignities 
CT  offices,  inferior  to  thofe  of  archbifliops  and  biftiops, 
fliall  go  to  the  fucceflbr,  towards  the  payment  of  his  firft 
fruits. 

VI.     Of  rural  deans. 

1.  The  office  of  rural  deans  was  not  unknown  to  our  Antiquity  of  the 
Saxon  anccftors.     For  in  one  of  the  laws  afcribed  to  Ed-  J^^* **'  '"'** 
ward   the  confeflbr,  it  is  provided,  that  of  eight  pounds 

penalty  for  breach  of  the  king's  peace,  the  king  fhal)  have 
an  hundred  (hillings;  the  earl  of  the  county  fifty  (hillings  ; 
and  the  dean  of  the  bifhop  in  wbofe  dtanry  the  peace  was  broken^ 
the  other  ten  :  which  words  can  be  applied  only  to  th^ 
p^ce  of  rural  deans,  according  to  the  refpedlive  diftrids 
whijch  they  had  in  the  parts  of  every  diccefe.  Ktn.  Par. 
Anu  633. 

2.  The  cxercife  of  lurifdif^ion  in  the  church  by  patri-  Apponionfng 
archs,  primates,  and  merropolirans,  was  inftituted  in  con-    *  ?"  "" 
formity  to  the  likefubordinations  in  the  (tate.  Gibf  97  !• 

In  like  manner  the  diocefes  within  this  realm  htm  to 
have  been  divided  into  archdeaconries  and  rural  deanrie?, 
in  order  to  make  them  correfpond  to  the  like  divifion  of 
the  kingdom  into  counties  and  hundreds.  Hence  it  came 
to  pafs,  that  the  archdeacons,  whofe  courts  were  to  an- 
fwer  to  thofe  of  the  county,  had  the  county  ufually  for 
their  diftri£l,  sind  took  their  titles  from  the  diftriA  ih 
which  they  a£led ;  and  the  names  of  the  rural  deanries 


(;r)  Lind.  125. 
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feem  to  be  taken  from  the  hundreds,  ind  were  at  firft^ 
and  generally  now  are  the  fame.  1  ff^armr^s  Eccl.  Hift.  275* 
And  as  in  the  ftate,  every  hundred  was  at  firft  divided 
into  ten  ty things  or  friborghs,  and  every  tything  was  made 
up  often  fiimtlies;  both  which  kept  their  origmal  names^ 
notwtthftanding  the  increafe  of  villages  and  people:  fo^ 
in  the  church,  the  name  of  deanryfiill  continued,  not- 
wichftanding  the  increafe  of  perfons  and  churches.  And 
thefe  difiri&s  from  time  to  time  have  been  contraded  or 
ir^arged  at  the  difcretion  of  the  bilhop.  Tho'  fome 
deanries  do  flili  retain  the  primitive  allotment  of  ten  . 
churches,  efpeci^illy  in  Wales,  where  the  moft  ancient 
ufages  do  continue.  In  the  diocefe  of  St.  Afaph,  tbe 
deanrici  of  Bromfield  and  Yale  and  of  Kidwin  ;  in  the 
diocefe  of  Bangor,  the  deanries  of  Llin  and  Llivon  ; 
in  the  diocefe  of  LandaiF,  the  deanry  of  Uflc ;  in  that  of 
St.  David's,  the  deanry  of  Emlio,  ■  ■  have  the  precife 

number  of  ten  parifli  churches.     And  feveral  other  dean* 
ries,  that  upon  their  new  divifion  were  made  up  of  two  con- 
joined, or  three  contracted  into  two  or  one,  do  now  con- 
tain  the  number  of  fifteen,  twenty,  or  thirty  churchest 
according  to  the  divifion  fo  made  :  As  for  inftance,  tbe 
deanry  of  Burceficr  in  the  diocefe  of  Oxford,  19  made  up 
of  thirty*ooe  pariih  churches ;  out  of  which  the  church  of 
Ambrofden    being  excepted'  (as  before   the  reformation 
being  in  the  deanry  of  Codefdon),  the  remaining  thirty  do 
'     exprefsly  anfwer  the  three  diftind  deanries  of  Curtiing- 
ton,  Iflip,  and  Burcefier,  of  which  the  two  former  were 
annexed  to  the  latter.     £fir.  634..     Gib.qjt. 
Ap^iatmeat  of      3.  And  as  in  the  aforefaid  law  of  king  Edward  the 
twaliciAf.        confeflbr,  the  rural  dean  is  there  called  the  Jean  §f  thi 
tijbopj  fo  without  doubt  he  Was  appointed  by  the  bifbop, 
to  have  the  infpedion  of  clergy  and  people  within  the 
diilrid  in  which  he  was  incumbent,  under  him,  and  him 
alone ;  in  like  manner  as  the  archiprefbyter  at  the  epif- 
copal  fee,  was  one  of  the  college  of  prelbyters,  appointed 
at  the  pleafure  of  the  bifhop,  who  in  his  abfence  might 
prefide  over  them,  and  under  him  have  the  chief  care  of 
all  matters  relating  to  the  church.     But  as  in  procefii  of 
time,  by  the   concei&on  of  the  bifhops,    the  cathedral 
archiprefbyter  or  dean  became  eledlive,  and  being  chofen 
by  the  college  of  prcfbyters,   or  the  chapter,  was  only 
confirmed  by  the  bifliop ;  fo  after  that  the  archdeacon, 
by   the  like  conceffiona,  became  a  (barer  in  the  admioi* 
ftration  of  epifcopal  jurifdi£tion,  he  became  of  courfe  a 
Iharer  in  the  appointment  of  rural  deans.    GO/.  97 1. 
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firft*s  rcign,  John  of  Athon  giVcs  this  account  of  it ; 
**  Rural  chapters/'  fays  he,  **  at  this  day  arc  holdcn  by 
**  the  archdeacon's  officials,  zi\A  fometrnts  by  the  rural 
**  deans."  From  which  conftitution  of  Otho,  we  may 
date  the  decay  of  rural  chapters ;  not  only  as  it  was  a 
difcourageinent  to  the  rural  dean,  whofe  peculiar  care 
the  holding  of  them  had  been ;  but  alfo,  as  it  was  natural 
for  the  archdeacon  and  hfs  official  to  draw  the  bufinefs 
that  had  been  ufually  tranfaded  there,  to  their  own  vi(i- 
ration,  or,  as  it  is  ftiled  in  a  conflitution  of  archbifhop 
Langton,  to  their  own  own  chapter.     Gibf  973. 

6.  And  this  office  of  infpeding  and  reporting  the  man-  Their  attend- 
ncrs  of  the  clergy  and  people  rendered  the  rural  deans  nc-  *?5*  *V^\ 
ceflary  attendants  on  the  epifcopal  fynod  or  general  vifita- ^i^n!^  *  ^* 
tton,  which  was  held  for  the  fame  end  of  infpe£ling,  in 
order  to  reformation.  In  which  fynods  (or  general  vifi- 
tatlon  of  the  whole  diocefe  by  the  biftiop)  the  rural  deans 
wcfc  the  ftandiog  reprefentatives  of  the  reft  oi  the  clergy, 
and  were  there  to  deliver  information  of  abufes  committed 
within  their  knowledge,  and  to  propofe  and  confult  the 
beft  methods  of  reformation.  For  the  ancient  epifcopal 
fynods  (which  were  commonly  held  once  a  year)  were 
compofed  of  the  biOiop  as  prefident,  and  the  deans  cathe^ 
dral  or  archiprefbyters  in  the  name  of  their  collegiate  body 
of  prefbyters  or  priefts,  and  the  archdeacons  or  deputies 
of  the  inferior  order  of  deacons,  and  the  urban  and  rural 
deans  in  the  name  of  the  parilb  minifters  within  their  di« 
vtfion  ;  who  were  to  have  their  expences  allowed  to  them 
according  to  the  tihfie  of  their  attendance,  by  thofe  whom 
they  reprefented,  as  the  pradice  obtained  for  the  repre- 
fentatives  of  the  people  in  the  civil  fynods  or  parliament. 
But  this  part  of  their  duty,  which  related  to  the  informa- 
tion of  fcandals  and  offences,  in  progrefs  of  time  devol- 
ved upon  the  churchwardens  ;  and  their  other  office  of  be- 
ing convened  to  fic  members  of  provincial  and  epifcopal 
fynods,  was  transferred  to  two  prodlors  or  reprefentatives 
of  the  parochial  clergy  in  every  diocefe  to  aflemble  in  con- 
vocation, where  the  cathedral  deans  and  archdeacons  fttU 
kept  their  ancient  right,  whilft  the  rural  deans  have  given 
place  to  an  eledion  of  two  only  for  every  diocefe,  in- 
ftead  of  one  by  ftanding  place  for  every  deanry.  Ken.  6489 

649- 

7*  And  albeit  their  office  at  firft  might  be  merely  infpec-  TkeirjadicUl 

tion,  yet  by  degrees  they  became  poilefled  of  a  power  to*"<*?*^*'*V" 

judge  and  determine  in  fmaller  tnatters ;  and  the  reft  they  ilirexuTwdu'^ 

weie  to  report  to  their  eccleiiaftical  fuperiort.    Gibf.  972.   mtj. 

And 
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And  by  fpecial  delegation  they  had  occafionally  c«iii* 
initced  to  them  the  probate  of  willS)  i^nd  granting  admi- 
niftration  of  the  goods  of  perfons  inteftate  ;  the  cuftody 
of  vacant  benefices,  and  granting  infihucions  and  indue* 
tions }  and  fometimes  the  decifions  of  tefiaoientary  caufes^ 
and  of  matrimonial  caufeif,  and  matters  of  divorce.  Of 
which  there  appear  fome  footfteps  in  one  of  the  legatine 
conftitutions  ot  Otho :  by  which  it  is  injoined,  that  the 
dean  rural  (ball  not  thereafter  intermeddle  with  thecogniz* 
ancc  of  matrimonial  caufes :  and  by  another  conftitution 
of  the  fame;  legate,  he  Js  commanded  to  have  an  authentic 
feal :  all  which  (hews,  that  anciently  there  was  fome  what 
of  jurifdidion  intruded  with  them.  Ktn,  641—4.  647. 
Gtif.  972.     God.  Append.  7. 

And  before  their  declining  {late,  they  were  fometimes 
made  a  fort  of  chortpifcopi^  or  rural  bifliops :  being  com* 
miffioned  by  the  diocefan  to  exercife  epifcopal  jurifdifiioot 
for  the  profits  whereof  they  paid  an  annual  rent :  but  aa 
the  primitive,  cbonpifcopi  had  their  authority  refirained  by 
fome  councils,  and  their  very  office  by  degrees  aboliflied  ; 
fo  this  delegation  of  the  like  privileges  to  rural  deans,  aa 
a  burden  and  fcandal  to  the  church,  was  inhibited  by 
pbpe  Alexander  the  third,  and  the  council  of  Tours..  Ki»^ 
639.(36). 
Their contioa-  g,  Thisx>ffice  hath  been  always  of  a  temporary  nature  ; 
tffile!"'*'*"  «"^  5^  exprefsly  declared  fo  to  be  both  by  Lindwood  and 
John  de  Athon,  And  this  was  the  reafon  why  the  feab 
which  they  had  for  the  due  return  of  citations,  and  for 
the  difpacch  of  fuch  bufinefs  as  they  fliould  be  employed 
about,  had  only  the  name  of  the  office,  (and  not  as  other 
feals  of  jurifdi^ion,  the  name  of  the  perfon  alfo)  engrav« 
ed  in  it.    Giif.  972. 

But  in  the  diocefe  of  Norwich,  the  admiffion  of  rural 
deans  feems  to  have  been  more  folemn  than  eifewhere,  and 
their  continuance  perpetual :  for  whilft  that  fee  was  va- 
cant, in  the  time  of  archbi(hop  Witlefcy,  feveral  rural 
deans  there  were  collatid^  whereas  in  other  places  they  arc 
only  faid  to  be  fidmiud ;  and  in  an  ancient  metropolicicat 


(«)  For  the  nature  of  thefe  tbortpifiopi,  who  were  ap« 
pointed  by  the  bifhop  of  the  diocefe  to  govern  a  certain- diA. 
tnOi  within  it,  abd  were  very  numerous  in  the  early  ages  of 
the  church,  but  v/ere  afterwards  aboliihed,  fee  Cujae,  iom»t% 
Ad.  L.  6.  ///.  Pand.  dt  Excmjat.     Difi.  68.    Infi.  J.  C.  u-17. 

vifitation 


vifitation  of  the  fame  diocefe,  the  firft  ia  every  deanry  is 
fuch  an  one  perpHual  dean.     Gibf.  972. 

And  perhaps   feveral   of  Che  deans  of  peculiars  may 
have  fprung  originally  from  rural  deans. 

9.  Finally  ;  By  the  prefcription  and  power  of  the  arch*  Hmu  ^iMc* 
deacons  and  their  officials,  it  happened,  that  in  the  next 
age  before  the  refomration  of  our  church,  the  jurifdadion 
of  rural  deans  in  this  ifland  declined  almoft  to  nothing. 
And  at  the  reformation,  in  the  publick  zSts  of  our  re- 
formers, no  order  was  taken  for  the  reftoration  of  this 
part  of  the  government  of  the  church.  In  the  reformat^ 
iegum  this  was  provided  for,  but  fell  to  the  ground  for 
want  of  confirmation  by  the  legiaative  power.  So  that 
thefe  rural  officers  in  fome  deanries  have  become  extindl, 
in  others  have  only  a  name  and  fhaJow  left.  Nor  do  we 
find  any  exprefs  care  further  taken  for  the  fupport  of  this 
office,  but  only  in  the  provincial  fyood  of  convocatioa 
held  at  London,  April  3,  157X1  by  which  it  was  ordain* 
ed,  that  <^  the  archdeacon  when  he  hath  finiihed  his  vifi« 
**  tation,  (ball  fignify  to  the  bi(hop  what  clergymen  he 
**  hath  found  in  every  deanry  fo  well  endowed  with  learn* 
**  ing  and  judgment,  as  to  be  worthy  to  inftrud  the  peo- 
^*  pie  in  fermons,  and  to  rule  and  prefide  over  others :  out 
**  of  fhefe  the  bifliop  may  chufe  fuch  as  he  will  have  to 
^  be  rural  deahs.''  But  this  is  rather  a  permiffion,  than  t  / 
pofitive  command,  for  the  continuance  of  that  oflke; 
bowevcf)  it  proves  that  rural  deans  were  thought  fit  mi* 
nifters  to  affift  in  difpenfing  the  laws  and  difcipline  of  ouf 
reformed  church  $  and  it  doth  imply,  that  when  they  are 
deputed  by  the  bifliop,  they  may  exert  ail  that  power 
which  by  canon  and  cudom  refided  in  the  faid  office  be- 
fore the  reformation.  The  little  remains  of  this  dignity 
and  jurifdidion  depend  now  on  the  cuftom  of  places^ 
and  the  pleafure  of  dioccfans.  Km.  652,  653*  Goim 
Jfififid.  7. 

Dedication  of  ch  urches.    See  €%Wtft^ 
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!•  DY  the  flatutc  of  Circumfpciac  agatis,    13  Ed.    t* 

-^  ft.  4.     /«  rfliryi  c/difamaticH^  it  hath  bun  granted  aU 

ready y  that  itjball  be  tried  in  a  fpiriiual  court ^  when  money  is 

not 


{a)  A  man  may  defame  another  by  words  fpoken,  or  in 
writiog.     When  flac^ef  is  red  need  to  wricinj;,  it  is  called  t 
libel,  which  term  comprehends  alfoany  defamatory  pifiure  or 
drawings  and  the  author  of  it  may  be  punifhed  criminally  by 
indiAment,  prefentmeaCy  or  information,  his  condudt  tend- 
ing to  a  breach  of  the  peace;  or  he  may  be  fued  for  damages 
in  a  civil  a£lion,  and  in  fome  cafes  may  be  cited  into  the  fpi- 
ritaal  courts.     When  flinder  is  confined  to  words  fpoken^  th^ 
two  laft  modes  of  panifhmentonly  can  be  reforted  to,  except 
the  words  are  feditious,  or  fpoken  of  a  magi  (Irate  in  the  exe« 
cation  of  his^duty,  or  come  within  the  flatote  9  and  10  W.  3. 
agaiftll  blafphemy  and  prophanenefs,  in  which  cafes  the  peifon 
uttering  them  may  be  iodidied.     Scandalous  words  are  either 
a^onable  in  themfelves,  or  not  being  a^lionable  in  them* 
felves  become  fo  from  confequential  damages.     Words  are 
aAionable  in  themfelves  which  impute  to  a  perfon  a  crime  for 
which  he  may  be  indited  and  fufTer  corporal  punifliment,  or 
which  charge  him  with  having  a  contagious  diforder^or  which 
impute  to  him  corruption  or  inability  in  an  office  of  truft  and 
profits  oi"  which  tend  to  difgrace  him  in  his  trade  or  profeffioo. 
Words  not  a^ionable  in  themfelves  may  become  fo,  if  they 
occafioa  temporal  damage  to  the  party  againft  whom  they  are 
fpoken :  thus,  though  it  is  not  adlionabie  to  call  a  man  a 
baftard,  or  a  clergyman  a  dunce  or  heretick,  yet  if  incoofe* 
•quence  thereof  the  father  of  the  one  difinherit  him,  or  the 
other  lofe  preferment,  an  a£lion  will  lie.     Words  which  im- 
pute an  oiFence  cognizable  in  a  fpiritual  court,  may  be  pu- 
niihed  in  that  court.   But  three  incidents  are  required  11^  a  fuh 
for  fpiritual  defamation,     i.  That  it  concern  matter  merely 
fpirituaU  and  determinable  in  the  ecclefiafiical  court,  >as  call- 
ing aperfon  ''  heretick,  fchifmatick,  adulterer,  fornicator,&c." 
2.  It  ought  to  concern  matter  merely  fpiritual  only,  for  if  fuch 
defamatun  touches  or  concerns  any  thing  determinable  at  the 
common  law,  the  ecclefialUcal  judge  ihall  not  have  cognizance 
of  it.     3.  He  who  is  defamed  cannot  fue  there  for  amends 
or  damager,  but  only  for  thepuni(hment  of  the  fin,  profaluto 
anim^f  4  Rep.  20.    and  for  coAs.      If   therefore  words  for 
which  an  action  would  lie  are  coupled  with  words  which  are  a 
fpiritual  defaihation,  and  a  fuit  is  inftituted  in  the  fpiritual 
coort  for  the  whole,  a  prohibition  lies ;  alfo  if  it  be  fuggefted 
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hift  JemanJtJj  hut  a  thing  d$ntfit  punljbment  cfftn  :  in  viht:h 
<mfe^  the  fpiritual judgtjhall  havt  power  to  take  knowledge  not* 
wtthflanding  the  king^t  prMbition, 

It  hath  htren  gf-anted  afnady]  By  this  it  appeareth  (faith' 
lord  Coke)  that  the  cognizance  of  defamation  was  granted 
by  ^St  of  parliament;  for  othcrwife  it  could  not  be 
granted.     2 //t/f.  492. 

if^hen  tneney  is  net  demanded]  For  in  this  cafe,  he  that 
is'defamed  cannot  fue  there  for  amends  or  damase« ;  but 
only  ior  corre<^ion  of  the  fin,  pro  Jalute  antma.    2  hj/K 

492. 

And  by  the  ftatute  of  articuH  cleri,  9  Ed.  a.  c«  4.     In 
defamations^  prelates  Jball  correS^  the  king's  prohibition  net'        ' 
with/landing  ;  firjl  enjoining  a  penance  corporal^  which  if  the 
offender  will  redeem^  the  prelau  may  freely  receive  the  money ^ 
tho*  the  king's  prohibition  be  Jhewed. 

2.  But  to  bring  offences  within  thefe  ftaluies,  they  muft  Not  f  r  matter 
have  thcfe  following  incidents :  uo  porJ. 

As,  firft,  the  defaisation  muft  not  be  for  matters  tem- 
))oraL 

Thus  if  a  man  be  called  thief  ox  troytor  :  if  one  be  fued 
for  fuch  flander  in  the  ecclefiaftical  court,  a  prohibition 
lieth.     God.  516. 

60  if  one  call  a  man  a  perjured  perfon ;  he  muft  take  his 
remedy  for  it  at  the  comnion  law.     2  Injl.  493. 


CO  the  court  that  a  temporal  damage  has  been  received  from 
worda  which  are  a  fpiritaal  defamation^  or  that  other  worda 
for  which  ao  adlioo  would  lie  were  coupled  with  them  ;  for  ic 
wo\ild  be  Texatious  to  proceed  in  both  courts.  3.  Bac.  Jh. 
520.  As  to  the  modes  of  defence  to  which  the  author  of  de- 
famation may  reforr»  it  is  to  be  obferved*  that  in  a  criminal 
profecutioD  for  a  libel,  the  truth  of  the  charge  is  do  judiHca- 
tioD,  for  it  is  a  reafon  why  the  party  ofFendiog  (hould  be ' 
brought  to  publick  paniihnient,  and  not  why  he  ihoukl  be 
libelled,  the*  by  the  32  G.  3.  r.  60..  the  jury  may  give  a  ge- 
neral verdi^  upon  the  whole  matter  put  10  ifTue.  But  in  a 
civil  adion  for  damages,  whether  for  pnblifhing  a  libel  or  for 
ottering  defamatory  words,  the  defendaot  may  judify^  by 
fiatiog  on  the  record  the  truth  of  the  charge,  in  fuch  a  man- 
ner as  to  give  the  plaintiiF  an  opportunity  of  refuting  ic.  B* 
N.  P.  8.  I  T.  Rep,  743.  yanfoH  v.  Stuart,  If  a  fuit  be  in- 
ilicuted  in  the  fpiritual  court  for  defamatory  words,  the  de- 
fendant may  juQify  or  rccQnvenr«  as  ii  noticed  infra,  10 
aad  11.' 

M.  22 
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M.  22  H.  8.  A  fuit  was  in  the  rpiritual  court,  for 
calliog  one  t  f^lfi  inavi;  and  a  prohibition  was  granted  : 
for  inavi  originally  was  no  word  of  reproach*  but  fignified 
a  man  fervanc,  aod  a  knave  child  a  man  child.  2  Ifffim 
493*  For  albeit  thefe  words  do  not  imply  any  offence  of 
which  the  temporal  law  taketh  cognisance,  yet  being  alfo 
not  of  fpiritual  cognizance,  the  temporal  courts  will  granc 
a  prohibition,  that  the  eccleiiaftical  courts  may  not  exceed 
their  jurifdidiott* 

In  like  manner  a  fuit  being  coanDenced,  for  calling  die 
plaintiff"  qmani  a  prohibition  was  granted,  by  reafon  of 
the  uncertainty  of  that  word.     God*  517. 

£.  9  ^.  Braitbwaiii  and  Mattbiws,  Matthews  libel- 
led in  the  fpiritual  court  againft  Braithwaite,  foe  having 
£iid  Matthews  is  a  rogm^  a  cheating  rc^ue,  and  keeps 
rogues  company.  And  a  prohibition  was  granted.  Lm 
Raym.  212.  {b) 

M.  ID  W.  A  libel  was  preferred  agatoft  a  man  in  the 

^kual  court,  for  faying  to  another.  Thou  art  an  impu« 

dent  brazenfaced  Btdzihuh:  and  a  prohibition  was  granted* 

Z.  Roffm.  397.     2  &alk.  692. 

Vm  for  maiten     j.  Nor  mi^  the  defamation  be,  for  matters  fpiritual  mint 

Thus,  £.11^.  A  libel  was  preferred  m  the  ecclefi* 
aftical  court  for  icandabus  words,  «««.  You  are  a  damn- 
ed bitch,  whore,  a  focky  whwi^  and  if  you  have  not  the 
itch,  you  have  the  pox.  And  it  was  moved  for  a  prohibi* 
tion,  becaufe  an  afiion  lies  at  common  law.  And  this 
'  difference  was  tsken,  where  the  word  fox  is  joined  with 
other  words,  fo  that  it  cannot  be  underftood  but  of  the 
French  pox,  there  the  adion  lies.  And  by  Holt  chief  juf- 
tice :  the  joining  it  with  the  word  whore,  will  make  it 
to  be  underftood  of  the  French  pox,  which  is  adionable; 
and  he  cited  a  cafe  where  the  words  were.  He  got  the  pox 
by  a  yellow  haired  wench  in  Moorfields,  and  they  were 
heM  a^ionable.  And  a  prohibition  was  granted.  Ld»  Raym. 
446. 

//.  10  (?.  2.    Ligtiti  ^niJFrighi.    It  was  moved  for  a 
prohibition  to  the  fpiritual  court  of  Norwich^  in  a  foit 

^  {i^  Neither  csn  an  afiion  be  maintained  for  calling  oae 
villain,  rogue,  or  variety  for  thefe  sre  wordi  of  mere  paflioa 
and  anger.  4  Xef^  15.  S,  Seeus,  If  dtigraceful  words  are 
fpoken  of  a  man  in  bis  profefiion.     1  Fitf,  Ab,  (S,  m.) 

pending 
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pending  there  for  defamation.  The  wor^s  were,  You  arc 
an  old  rogue,  and  a  thief ^  and  I  will  prove  you  h^  and  an 
old  w/W/'/if  rogue,  and  jl  la/iarj-geiting  old  rogue:  it  was 
allowed,  that  the  latter  words  were  of  fpiritual  cognizance; 
but  as  the  firft  was  temporal,  a  prohibition  will  lie  for  the 
whole.  And  a  rule  was  made  to  (hew  caufe.  On  (hewins: 
caufe,  it  was  alledged  that  thefe  words  were  not  of  a  tem- 
poral nature  fufiicient  to  ground  a  prohibition.  But  the 
court  held  the  contrary;  and  accordingly  the  rule  was 
made  abfolute.     ijur.  EccL  2i^. 

4.  But  to  intitle  the  fpiritual  court  to  Jurifdidion,  the  But  Tor  fpintuU 
defamation  rouft  be  for  matters  merely  fpirituaL  mattenoniy.- 

Thus  In  the  cafe  of  Smith  and  Wood^  M.  5  W.  Libel 
in  the  fpiritual  court  for  thefe  words.  You-  are  a  rogue, 
rafcal,  ^vhortmaftrr^  and  a  fon  of  a  perjured  affidavit  bitcb. 
A  prohibition  was  moved  for;  and  sdl  the  words  being 
waived  but  the  word  vuharemajltr  (none  of  them  being  fuch 
as  an  a£iicn  may  be  brought  for  at  the  common  law),  it 
was  urged  that  it  is  only  a  word  of  heat,  and  that  words 
of  pafliun  are  not  defamatory,  but  regarded  by  the  hearers 
no  more  than  the  words  of  one  non-compos  mentis  or  mad.  * 
But  by  Huh  chief  juflice;  to  fay  whoremafter  of  a  man, 
is  the  fame  with  whore  of  a  woman,  which  is  anecclefiaf- 
tical  flander.     2  SaUt.  692. 

H.  9  Car.  GobbiC%  cafe.  A  prohibition  was  prayed,  to 
fiay  a  fuit  in  the  fpiritual  court  for  defamation^  in  fpeak- 
ing  thefe  words,  He  is  a  cttckoUfy  knavt  i  and  a  precedent, 
was  cited,  that  for  faying  he  is  a  knave,  and  a  cheating 
knave,  fuit  being  in  the  fpiritual  court,  a  prohibition  was 
granted  upon  good  advifement.  But  the  court  faid,  that 
precedent  is  not  like  to  this  cafe;  for  there  was  not  any 
cfFence  wherewith  the  fpiritual  court  ought  to  meddle;  but 
in  this  cafe,  for  thefe  words,  it  ib  properly  to  be  examined 
and  punilhed  there.  And  a  prohibition  was  denied.  Cnm 
Car.  339. 

//.  2  G.  2.  FiTgttfin  and  CuthbtrU  A  prohibition  was 
moved  to  a  fuit  in  the  fpiritual  court,  for  calling  a  woman 
jilt  9ni /Immpfty  and  faying  he  would  cut  his  wife's  legs 
oiF  if  {he  was  fuch  a  (Irumpet :  and  denied ;  for,  by  the 
court  they  are  a  charge  of  incontinence,  and  the  fignifita* 
tion  of  them  well  known.     Sir.  82311 

T.  40  Eiiz.  Pcllard  and  Afmjbaw*  Pollard  and  bis  wife 
brought  an  a£lion  againft  Armfllaw  for  thefe  words,  Thou 
art  a  vfhor$^  for  J.  S.  goidfmith,*bath  the  ufeof  thy  body, 
and  a  cart  is  too  good  for  ibee.    By  the  court.  The  words 
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<afre  of  fpiritual  cognizance  only,  and  the  adion  will  not  tie 
G9uU/b,  172,     Gut.  519.  {c) 

£,  3  jfn.  Graves  and  Blancbtt.  An  aSion  was  brought 
for  tbefe  words.  She  is  a  wbore^  and  had  a  baftard  by  her- 
father's  apprentice.  And  judgment  was  arrcfted^  The 
court  faid,  they  could  not  overthrow  fo  many  authorities. 
The  reafon  of  the  law  is,  that  fornication  b  a  fpiritual 
offence ;  and  no  aAion  lay  at  the  common  law  for  what 
the  common  law  took  no  notice  of,  without  fpecial  da* 
mage.    2  Salk  696. 

E.  4  Jtn.  Auhtrry  and  Barton.  A  woman  libelled  againft 
another  in  the  fpiritual  court,  for  thefe  words.  You  are  a 
hrandy^nofed  fvborgy  you  ftink  of  brandy.  And  a  prohibt* 
tion  was  inoved  for,  becaufe  they  were  words  of  heat,  and 
did  rather  charge  the  defendant  with  intemperance  than  in* 
continence.  But  by  Holt,  chief  juftice,  prohibition  hath 
been  denied  in  like  cafes  forty  times.  And  a  prohibhioa 
was  denied.    L.  Raym.  1136.  {d) 

Ml  J 


{i)  Bat  an  adioo  for  thefe  words  would  lie  in  London, where  by 
cuilom  a  whore  (it  is  faid)  may  be  fubje£led  to  corporal  poniih- 
ment  by  the  common  law,  vxz.r«r/iVv^,  tMfra^  7.  For  thii  reafon 
prohibitions  have  been  granted  to  a  fait  in  the  fpiritaal  coort, 
forpublifliiDg  of  a  woman  who  lived  in  London,  that  (he  was  a 
ftrumptt ;  and  alfo  for  calling  the  hafband  of  a  woman  who 
lived  in  London,  Kuckold^  which  is  tantamonnt  to  calling  her 
nvhen.  B  Med,  114.  Ftufc.  Rip,  347.  Sir.  55 ;.  Alfo 
for  faying  of  a  iingle  woman  in  London,  that  Jbt  turns  'witb 
ihild.  Stra.  54i*;  from  which  we  may  conclude,  that  had  the 
words  been  fpoken  oot  of  London,  a  prohibition  would  have 
been  denied.  A  iimilar  cuftom  is  faid  to  exift  in  the  borough 
of  Southwark.  1  Kit.  418.  1  Sid.  97.  And  in  Briftol,  it  is 
laid,  that  offenders  of  this  clafs  may  alfo  be  punifhed  by  the 
temporal  courts,  by  cuftom.    Jndnnvs  300. 

{jl)  A  wife  may  inftitnte  a  fuit  in  a  fpiritual  court  without 
her  hoifaand  joinioe  in  it,  for  words  which  charge  her  with 
adultery,  becaufe  £e  is  liable  to  do  penance  for  the  offence, 
a  Roll.  Ji.  298k  I  Roll.  Rip.  426.  3  Bulfi.  264.  Mitam 
V.  MctatM,  and  the  huiband  cannot  releafe  the  fuit  againft  her 
will,  though  they  be  divorced  a  mtn/aet  thorit  for  the  fait  is 
to  reftore  her  credit.  lir.  et  in/ra  la.  But  a  married  man 
Cannot  maintain  fuch  a  fuit  for  being  called  taritf/^/, without  his 
wife  joining  in  iu  becaufe  ihe  only  is  defiimed.  2  £#v.  66. 
Tp/ir  v.  Da'Ois%  fecus^  if  he  is  called  a  tmuai^  beeaafe  thefcf 
words  imply  that  he  was  pivy  to  the  adulttiy.  ttTH$b,  Ch. L 
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M»  7  Car.  tioRing%h€ai%  cafe.  HoIlingOiead  prayed  a 
prohibition  to  (lay  a  fuit  in  the  fpiritual  court  for  dcfama- 
tion^  for  fpeaking  thefe  words,  Thou  art  a  hawd^  and  I 
will  prove  thee  a  bawd.  And  becaufe  thefe  are  words  pro* 
perly  determinable  in  the  fpiritual  court,  and  for  which 
noadion  lies  at  the  common  law,  the  prohibition  was  de- 
nied. Bat  for  faying.  Thou  keepeft  an  houfe  of  .bawdry, 
this  being  a  matter  determinable  at  the  common  faw  by  in* 
didmenr,  fuit  (ball  not  be  in  the  fpiritual  court.  Cro. 
Car»  229« 

So  in  the  cafe  of  Locity  and  Dangirjuld^  M.  ii  G,  2m 
Libel  in  the  fpiritual  court  for  thefe  words.  You  are  a 
knud.  And  upon  motion  for  a'  prohibition,  cafes  were 
cited  to  prove,  that  an  action  would  lie.  But  the  court 
upon  confideration  difcharged  the  rule;  for  it  is  not  a 
charge  of  kttping  a  bawdy  h^ufg^  which  is  punilhable  as  a 
temporal  offence ;  an  adion  will  lie  for  thefe  words,  but 
for  the  word  bawd  oo\y  it  will  not  j  that  being  perhaps  no 
more  than  a  folicitation  of  chaftity,     Str,  iioO. 

5.  7*.  35  Eli%.    Davits  and  Gardimr.     An  adion  upon  J»  «*»**  "^«  •» 
the  cafe  of  ttandef,  was  brought  by  Anne  Davies  againft*?,',7./rj*!l!;., 

»  ^    ,      '  .0.       will  lie  for  mit* 

John  Gardiner ;  that  whereas  there  was  a  communication  ten  merely  fpi- 
oF  marriage  to  be  had,  between  the  plaintiff'  and  one  An-  ^'^^^^* 
thony  Elcock  ;  the  defendant,  to  the  intent  to  hinder  the 
fatd  marriage,  faid  and  publiflied,  that  there  was  a  gro* 
cer  in  London  that  did  get  her  with  child,  and  that  flie 
had  a  child  by  the  faid  grocer ;  whereby  (he  loft  her  mar* 
riage»    To  which*  the  defendant  pleaded  not  guilty,  and 
was  found  guilty,  at  the  alTizes  at  Ayle(bury,  to  the  da- 
mages of  aoo  marks.    And  now  it  was  alledged  in  arreft 
'  of  judgment,  that  this  matter  appeareth  to  be  merely  fpiri« 
tual,  and  therefore  not  determinable  at  the  common  law, 
hut  to  be  profecuted  in  the  fpiritual  court.     But  by  the 
court,  the  a£tion  lies  here;  for  a  woman  not  married  can- 
not  by  intendment  have  fo  great  advancement  as  by  her 
marriage«  whereby  (he  is  fure  of  maintenance  Cor  h^r  life, 
or  during  her  marriage,  and  dower,  and  oihtr  benefits  which 
ibe  temporal  laws^  give  by  reafon  of  her  marriage :   and 
therefore  by  this  flander  (he  if  greatly  prejuoiced  in  that 
which  is  to  be  her  temporal  advancement  \  for  which  it  iSy 
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2  Salk.  692.  Cro,  Car,  339.  To  fay  'wharemfJI^r  of  a  rnaa 
16  the  fame  with  ^W^  of  a  woman*  wJJiic^  i^  ^n  eccIefuflicaL 
flindrr«  aod  a  prohibicion-  wasdcaied.^  Spiuby,  IVood^  a> 
Zalk,  692.  •      "::v  .  .  1  ' 

m 
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reaCbn  to  give  her  remedy  by  way  of  adion  at  the  comx^cti 
law.     Poph.  36.  (e) 

T.  9  Car.  Penfon  and  Goody.  Adion  upon  the  cafe  : 
Whereas  he  keepeth  an  alehoufe  Ucenfcd  by  the  jufiices, 
the  defendant,  to  icardalizethe  plaintifF's  wife,  fpake  thefc 
words  to  her,  Hang  thee,  bawd;  thou^art  worfe  than  a 
bawd  \  thou  keepeft  a  houfe  worfe  than  a  bawdy  houfe ; 
and  thou  keepeft  a  whore  in  thy  houfe,  to  pall  out  my 
throat.  Upon  not  guilty  pleaded,  it  was  found  for  the 
plaintifF,  It  was  moved  in  arreft  of  judgment,  that  thefe 
words  are  not  adionable.  But  it  was  agreed,  that  for 
faying  one  is  a  bawd,  and  keeps  a  bawdy  houfe,  an  aAion 
lieth;  becaufe  it  is  a  temporal  offence,  for  which  the 
common  law  infiidls  punifhmeot :  But  to  call  one  bawd,, 
without  further  fpcaking,  an  adion  It'eth  not,  no  more 
than  to  call  one  whore ;  but  it  is  a  defamation  punilhable 
in  the  fpiritual  xourt*    Cr#.  Car,  329. 

So  if  a  man  who  hath  lands  by  dcfcent  fue  in  the  eccfe- 
fiaRical  court  aeainft  another  for  calling  him  baflard  ;.  a 
prohibition  fball  be  granted,  for  this  tendetb.to  a  tempo- 
ral dtflnheriunce.     l  lUirt  Ahr.  292.  (/ ) 

But  in  the  cafe  of  BtmarJzni  Btah^  E.  16  Ja.  On  an 
afiion  upon  the  cafe,  for  faying  that  the  plaintiff  had 
two  baftards,  and  (houid  have  kept  them,  by  reafon  of 
which  words  difcord  arofe  betwixt  him  and  bis  wife,  and 
they  were  likely  to  have  been  divorced ;  after  verdi^,  ic 
was  moved  in  atreft  tf  judgment,  that  thefe  words  were 
not  adiionable,  becaufe  he  doth  not  ihew  any  temporal 
lofs,  as  lofs  of  marriage,  or  the  like ;  and  this  imagina« 
tion  to  be  divorced  is  not  to  any  purpofe,  for  it  is  but  a 
caqfelefs  fear.  And  of  that  opinion  was  the  whole  court. 
And  therefore  it  was  adjudged  for  the  defendant*    Cro»  Ja% 

473^-  ii) 


(#)  So  an  a^on  was  koIdeQ  to  lie  for  calling  a  man  a 
nuhortmafiiTt  by  leafon  of  which  he  loft  his  marriage  with 
A.  D.  for  a  man  may  falHw  temporal  damage  by  lofs  of  mar- 
riage  as  well  as  a  woman.  Mmihmv  v.  Crafi.  Cr^  Jac.  323* 
S.  P.  Cro.  Car.  269.    SouiboUv.^  Daunfiom. 

if)  Cro.  Jac.  2 1  J. 
'  (/)  ^o  to  hy  of  a  ifr»gle  womaathat  (he  had  a  baftard,  is  not 
adiooable  witJioat  fpecial  damage,  or  ailedging  that  the  child 
Was 'likely  to  become  chsrgekble  to  the  parifh.  i  Keh»  4.87. 
6  hUJ.  105.  I  Vin.  Ah.  397.  Contra  Palm*  298.  Famgbaa 
V.  Sean^ifit  btttto  fay'^f  a  maid  that  Jbg  is  a  man  and  not  a 
HMoman,  with  fpe^ial  damage,  is  adionable.   Cart.  59.  - 

«     t  .  .  ^.  Dr. 
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6.  Dr.  Gibfon  fays,  If  a  minlfter  is  defamed  in  any  ar-  Woi^i^l^enof 
tkte  fclating  to  the  dtfchargc  of  his  minifterial  funfiion  ;  •clergyman; 
this  is  agreed  by  the  books  of  common  law,  to  be  duly 
triable  io  the  fpiritual  court.     Gibf^  1025. 

But  in  the  cafe  of  Coxfttr  and  Parfons^  H.  10  fV.  Dr. 
Parfons  IiUIIed  againft  Coxeter  in  the  fpiritual  court,  for 
faying  of  bimy  He  had  no  f^nfe,  was  a  dunce,  and  a 
blockhead,  and  he  wondered  that  thtr  bifhop  would  lay  his 
hands  upon  fuch  a  fellow,  and  that  he  deferved  to  have 
bis  gown  pulled  over  his  ears.  And  a  prohibition  was 
granted  :  For  a  parron  is  not  pumfhabl?  \n  the  fpiritual 
cottft  for  being  a  knave  or  a  biockhe^id,  more  than  another 
man.  And  whrrea  it  was  urged  that  a  parfofi  might  be 
deprived  for  want  of  learning,  Holt  chief  jufticc  faid.  If 
that  be  the  cafe,  he  muft  bring  his  aflton  at  law,  for  that 
was  a  temporal  damage,     a  Saik.  692. 

r.  19  H.  8.  The  prior  of  Laund  libelled  in  the  (piritiral 
court  agatnft  Kohifi*Lee  and  yohn  Lee^  for  c  tiling  the  priof 
chwrrsfon,  rotten-churl,'  and  cat)kered  churl}  and'  a  pro^ 
bibition  was  granted:  for  the  word^  concerned  'nQ.fpirii 
toal  mltter,  and  therefore  he  could  not 'fue  for  rh'ccinl  in 
the  ecciefiafitca^  'court;  neithfr  could  he  have  aflion  for 
them  at  the  common  law.     2  hfl,  493. 

H.6G.  2.  Mir/grave  znd  Bovey^  A  prohibitrori  iivas 
granted  to  a  fuit  for  thefe  words,  fpoken  by  one  c1er|yman 
of  another:  Ydu  are  an  old  rogue^  and  a  rafc'al, 'ahd'  si 
contemptible  fallow,  defpifed  and  liated  by  every  body. 
Str.  946.  (A)       '  ■        ' 


{b)  So  probibicioji  was  granted"  to.  a  fait  in  the  fpiritbal 
court  for  publtihiag  thefe  wordi  of  «  clergyman,  Bt  is  afinl, 
am  a/s.  And  a  goo/a  for  the  worda  ,are  words  of  heat^  aod  do^noC 
touch  bioi  in  hi«  pofifffion.  Nfwman  v«  Kmgirbj.  2  Letu 
49.  Aod  for  laying.  10  a  clergy mao«  T^u  art  n  iiMvr,  a 
ina'Ve,  aknavt  ind€id\  for  per  Hdt^  tb«y  do  not  relate  to  the 
funBion  of  a  fpiritual  perfon.  Cmi-  Rip.  2q»  Alfo  for  iayi* 
ing  of  a  clergy  man  J  Hg  u  an  ignorant  impudint  bl^kbead,  bis 
Jpiritual  ad*vici  is  not  ft  to  he  /<  ik^wed^  hi  is  not  ft  to  admim» 
fitr  the Jacram€ni\  for  per  Holt^  Ch.  J.  Tnough  tnefe  words  do 
reflcdt  upon  a  clergyman  in  hit  profrifion^  tney  do  not  charge 
him  with  any  thing  which  is  punifhable  in  a  fpiricaal  coort* 
II  Mod,  I40f  ao8.  Salk.  692.  But  in  a  prior  cafe  ic  waa 
hoiden,  that  a  fuit  might  be  inflicuted  in  a  fpiritual  court,  for 
pttbli(hiDg,of  a  clergyman,  th^t  be  preathed  motbiag  but  ite» 
and  malicii  becaufe  the  queftion.  Whether  a  clergyman  have 
difchargcd  his  duty  properly  ?  is  fit  to  be  tried  in  fuch  court. 
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Wordt  fpoken  7*  H-,  1 3  /i^*  ^ohnfon^nd  B^wilk.  A  rule  was  made  for 
ib  London.  a  prohibition  to  be  granted ,  ui^le/fl  c^ufe  (hewed,  co  the 
confiftory  court  of  the  bifhop  of  Wjnchefter,  Xo  ftay  a  fuit 
againft  the  plaincifF  by  the  dcfendiint,  ^*or  having  faid  to 
the  defendant.  Thou. art  9. whore;  ,aod  fpr  having  faid  to 
the  defendant's  hufb^nd.  You  have  milrjied  an  old  whoi^, 
and  therefore  have  no  children  ;  iipon  fuggeiiion*  of  the 
cuftom  of  London  to  cart  whore«^  and  that  tbefc  words 
were  fpoken  in  London.  And  on  (hewing  caufe  againft  the 
rule,  it  was  urged,  that  it  appeared  upon  the  face  of  the 
fuggeftion,  that  as  well  the  plaintiff  as  the  defendant  lived 
out  of  the  jurifdidion  of  Loiidon,  viz»  Bewick  at  Beivicic 
in  Middlefex,  and  Johnfpn  in  the  pari(b'of  St.  Olave's 
South wark  \  anji  therefore  it  would  be  hard  to  deprive 
the  defendant  of  puniibiiig  the  plaintiff  for  having  fpoken 
thefe  malicious  and  defamatory  words,  in  a  rcourt  whecc 
(he.  q^aj  .procieed,  to  drive  her  .tO;  anotlKr  cclort  where  ihe 
cannot  proceed,  the  plaintiff  living  qut  of  the  jurifdic^ 
tioo  of  the  court.  And  -of  that  opinion  was  the  whole 
court.  And  Holt,  chief  juftice,  faid,  th^t  if  in  fucU  cafe 
a  prohibition  were  granted,  it  would  givejipence-to  ail 
the  market  women,  when  they  w^rf;  k)  London,  to  de- 
fame their  neighbours  without  fear  of  punifhment.  And 
the^rule  was  difcharged.     L.  Raym.  711; 

T*  5  G.  /trgjfU  and  Hunt.  Libel  in  the  fpiritual  ipouft, 
for  the  word  whore;  which  upon  the  face  of . the  libel 
appeared  to  have  beefi  fpoken  in  London  ^.aod  afj^er  feo-s 
tence,  ft  was  moved  for  a  prohibition,  becapfe  the  defcft 
of  jurifdidion  appeared  in  the  libel  itfelf,    and  the  court 


5  Ltv,  ly.  Crand^  v.  WaUtn.  And  on  tYie  authority  of 
inother  cafe,  to  fay  of  ^-itmficed  clergyman.  He preacheth  liei 
imtbi  fm^it,  11  4iGi§nahle\  for  a  lie  is  a  falfe  thing  within  his 
knowledge,  and  thit'is  good  caufe  of  deprivation,  by  which 
he  may  have  temporal  damage.  Drake  v.  Drake.  Stj,  363. 
I  R»IL  Ah.  58.  So  to  ivf  of  a  clergyman,  that  he  is  a 
dwMMkarJ,  a  ^whoremafler^  et  common  /wearer^  and  a  common 
iiar^  and  kaib  preached  falfe  doSrine,  and  defemfes  to  he  di- 
graded i  for  that  the  matters  charged  are  good  caufe  to  have 
him  degraded,  whereby  he  ihoold  lofe  his  freehold.  Dod  v. 
Xohinfom,  Jileyne  63.  To  call  one  papift,  no  action  lies;  bat 
to  call  a  bifhop  fo,  an  aflion  will  lie,  for  he  is  trofted  with  the 
government  of  the  chorch.  2  BrownL  166.  Alfo  to  fay  of 
a  clergyman, /^«/  he  basmadeafcditiousfermon,  and  mo<ved the 
people  to  feditivnyiof  they  fcandalize  him  in  his  fundion. 
4  Rep.  19.    FbiUipt  v.  Badfy. 
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will  jadtcialljr  take  notice  of  the  cuftom  of  London* 
where  an  aAtoft  lies  for  the  word  whore.  By  the  court  * 
The  rule  is,  that  you  (ball  never  allege  matter  out  of  the 
fihel,  as  t  ground  for  a  prohibition  after  fenrence  1  but 
the  foundation  of  our  granting  it  muft  arife  out  of  the 
libel  itfelf  in  defed'  of  jurifdidion.  And  if  there  be  a 
defe£k  of  jurifdidion  appearing  in  the  libel,  then  the 
party  never  comes  too  late;  for  the  fentence  and  M 
other  proceedings  are  a  mere  nullity.  But  where  the 
fpirttual.  court  hath  an  original  jurifdidioni  which  is  to 
be  taken  from  them  Upon  account  of  fome  matter  arifing 
in  the  foit,  as  for  dtkdt  of  trial }  there  after  fentence 
the  party  (hall  never  have  a  prohibition,  becaufe  he  him* 
felf  hath  acquiefced  in  their  manner  of  trial,'  which  is  f 
waiver  of  the  benefit  of  a  common  law  trial.  It  is  true^ 
tkefe  words  appear  to  be  fpoken  in  London;  but  how 
doth  the  cuftom  of  London  appear  to  us  i  There  is  no- 
thing of  that  in  the  libel ;  and  though  we  have  fuch  a 
private  knowledge  of  it,  that  upon  motion  we  dr»  not  put 
the  party  to  produce  an  affidavit,  becaufe  the  other  fide 
never  difputes  it,  yet  we  cannot  judicially  take  notice  of 
it ;  and  if  any  body  Ihall  infift  on  an  affidavit,  we  muft 
have  it  in  every  cafe.  It  was  never  known  that  the  court 
judtctally  takes  notice  of  private  cuftoms;  but  they  are 
always  fpecially  returned.  In  the  cafe  of  Stom  and 
FwwUr^  M.  9  *  An.  there  was  a  prefcription  for  the  pa« 
rifhioners  to  repair  the  fences  of  the  churchyard ;  and  af« 
ter  fentence  they  came  and  fugcre&ed»  that  the  redor  was 
bound  to  thofe  repairs ;  and  that  the  fpirttual  court,  in* 
afmuch  as  the  prefeription  was  not  admitted,  had  no 
power  to  proceed :  but  the  court  held,  they  came  too  late 
after  fentence.     Sir.  187. 

M.  8  Gio.  Vicar$  and  fVerth.  THe  wife  libelled  in  the 
fpiritual  court,  for  words  which  appeared  on  the  libel  to 
be  fpoken  in  London ;  the  words  were  (fpeaking  to  the 
hufband).  You  are  a  cuckoldly  old  rogue,  and  U^s  cue- 
kolded  by  a  porter.  And  againft  a  prohibition  it  wa^ 
urged,  that  the  cuflom  of  London  extends  only  to  the 
word  whore ;  and  that  words  which  only  import  a  wo- 
man to  be  fo,'  are  not  within  the  cuftom.  But  the  whole 
court  held  the  contrary;  for  prohibitions  have  been 
often  granted  where  the  words  are  tantamount.  And  a 
prohibition  was  granted.    Sir.  471. 

T.  9  Geo*  Co9k  and  lyingfield.  The  word  ftrumpet  was 
held  to  be  within  the  cuftom  of  London ;  but  the  d^- 
fendant  not  coming  for  a  prohibition  till  after  fentence, 

K  4.  the 
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the  court  denied  a  probibitioi),  .oh  (be  .antbority  of  Jlr}gl0 
and  Huni^  tho'  it  appeared  on  the  libel '  to  be  fpokeo  ta 
London.  Sir.  ci^^. 
Matters  gWen  8.  By  the  X  £d,  3.  ft»  a«  C.II.  intitled,  No  Aiit  fhall 
ijievideocc.  be  ouide  ID  the  fpifiuial  court  againft  inductors :  Tbt  xorn^ 
fponsdo ^tiivsu/lycpmplain,  t but  .whin  divirs  per/ons^  as  xmM 
clcrJiS  Ml  Uy  piopU^^have  hin  indUied  btfKrtJfariffi  intbtir 
tutni^  jand  afur  %hi  inq^ijt  pt  ccurfd  be  detivind  hdwn  jthe  juji'^ 
iciS^ ;  ,aftir  thgir  diliVtrvtnc^  tbsy  dofui  in  thi  Jpiritual <Hart 
^ainflfuch  indi^mrsj  Jurmifing  agtunjl  thm  ihst  have  doomed 
ti>im%.  t^  tbi  gnat  damagi  of.  the  indi^prst  wlnrgfgre  maK$ 
peaplt  ,cf  the  Jhlre  be  in  fear  t6  indi^  fych  offender s\  tbi 
,iing  iLiiitbat  infucb  cajt  ivery  man  tkatfulUth  bmifcif  gri$^ 
$d  thereby^  JtaU  have  a  probiUti^nfQrt^^diu  th$  cbfiruery  pf^ 
biscajim  ..■,»;*../ 

Bffore  flnriffi  in  ^beir  turm'^  Althp'  the  i^tute  -pc^h 
vides  exprefsiy  tor  uididors  in  the  Cunis  only ;  ,yer  it.escn 
tends  as  wqil  to  indidtors  in  all  othar  courcs»;and  to.  ail 
witneiTes,  and  to  all  others  who  have;  aiFairs  iii  the  tcun* 
poral  court ;  and  who  fhall  aot  be  therefoXje  Aied  or  n>pr>. 
Icfted  in  the  court  cbriftlaa*     ix  C^*  43-,.  1 

In  i^hat  time  9*  Regularly,  if , the  party  ^efanicd  dotii  not  commence 
the  fuit  muft  be  an  aclion  orcaule  pf  defaoiatioai  and  coi^tcfi  iuit  in  thei 
commenced,  fame,  withii^  a  year  fr<>ia  tb^time  of  uttering,  the  wo«d4» 
the  ad^ion  is  taken  away  by  the  Upfe  of  cbe  ye^r :  for  ii| 
fjiich  cafe,,  the  plaintiff  dull  be  Xuppofed  to  have  remit* 
ted  the  injury,  at  lead  not  to^  xecall.it  tp  mind  %  efpi^cially 
if  the  party  defaming,  and  the  party,  defapned  afjter  utter*: 
]|ig  of  the  wordsy  hsute  been  v^ry  familiar;  and  coitverfaot 
together,  as  in  eating,  drinking,  f«alptiii^£  each:>otber;,  or 
other  iigns  of  familiaftfy«i  .  Clofk^  Tit.  \ii^ 

But  if  the  defamatory  words  were  uttered  in  the  abfenciD 
of  the  plaintifF,  he  bein|^  then  perhaps  in  remote  parts  out 
pf  the  kingdom  %  and  h^  doth  in(lita(e  the  caufe  fo  fooii 
as  be  returns,  or  at  lead  within  a  ye^r  after  his  return  10. 
tbofe  parts»  or  to^  that  parifli  in^.wblch  the  defamatory 
words  were  fpoken,  and  caufe^h  fuit  to  be  coniefted  in 
the.  fame  % ,  bis  action  i%  .not  tiakqn  away.    Ckrii^  Tir» 

By  the  fiatute  of  the  21  Ja,  c,  i6.  .  J&iws  uppnsh^ 
cafi  for  flanderaus  tvords  Jball  be  br$ygbt  within  two  ytart  of*- 
ter  the  words  Jpgken^  and  n$t  aftir  :  and  if  the  jury  find  tb§^. 
damagis  under  40  fbillUgs^  the  plaimiff  fiukU  havi^ne  nwrs 
eojis  than  d^magjes*     1. 

But  by  ftatute  27  Gi^  3.  cap.  ^  no  fuit  for  defa- 
matory words  (hall  be  brought  in.ajsy^  of  tMecclefiafti- 

cal 
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cal  oourti,  Qttkb  the  fame  (hall  be  commenced  within 
fix  calendar  moDths  from  the  cine  wfaco  fucb  words  Ihall 
bate  been  ttftered 

lo*  M*  9  Ja.'Wrhh  and  Caok^     Prohibition  to  ftay  «ra«vhateafetha 
full  in  '.he  ecclefiaftjca)  court  at  Norwich  for  defamation,  deren<Uac  may 
and  calling   him  whorcmafter,  and  fayinc;  that  he  bad  ai^^^l* 
baftard  ;  and  (hews*  that  the  defendant  wbo  fues  in  the 
ijpUitual  court  was  fentenced  for  tbi^  caufe  of  having  a 
baftard,  and  ordered  to  keep  the  baOard  at  the  feffions  at 
Norwich.      And  tiotwithftantiing,   they  would  examine 
this  again  in  the  fpirkual  court.     And  upon  this  fuggef* 
tioa  the  defendant  deaaurred.     And  it  was  adjudged,  that 
the   prckhibicion  fliouJd  fiand :  For  being  fentenced  to  bo 
the  reputed  father  by  .tbe  juftires*  of  the  peace,  which  ie 
by.  the  authority  of  tbe  fiatute  law,    it  cannot  now  be 
impeached  in  the  fpi^itual  court,  nor  eifewhere ;  and  all 
are  cotKluded  to  fay  the  contiaiy,.iimil  it  be  reverfed* 
Cr#.   Jm.  625.     . 

So-  in-  Co9k$*%  cafe, .£•  xy  Ja.  The  plaintiflT fued  the 
defendaet  in  court  chriftiat),  for  calling  him  a  baftard* 
OkaKers  and  the  defendant  :jiiftified»;becaure  he  was  proved 
to  be  fuch  before  two juftKce^  of  the. peaces  according  to 
the  4|Mute  of  the  t8  E^z.  which  plea  the  judges  in  the 
court  ohriftiaa  refufed:.  wherefoine  a  prohibition  was 
awarde^ii   a  JBM  R»p.  %^. 

.  I  ■•-if  any  perfinfcis  called  toranfaier.  ina  catile  of  de«Q.Cc^|,c„ 
famafion,  if  the  plattiuffhath  aUbdefimied  the  defendant,  cbere  are  ma« 
the  defendant  may  in  th^  very  famecaufe  re-obnvene  the  *.^*^  <ief<ina« 
jriaintiff^  that  is,  he  may  give  a  libel  in  the  prefence  of  the^ '^'^* 
plaintiff  and  his  pro^tor^  tho*  no  citation  was  firft  uken 
out  againft  him.     Butin^thefe  cafes  of  re- convention,  the 
partiesj.muft  pH)cced  together  in  the  contefting  of  fuit,  in 
defiring  oiK  ind  the  iinte  term  probatory,  in  the  produc- 
tion of  witnci&Sy  in  tbe  condufion,  and  in  the  pronoun- 
cing of  femence ;  and  fo  in  all  things,  unto  the  end  of 
tbe  fuitt     And  if  defamatory  words,  mentioned  in  the  li#> 
belt  are  mutually  proved,  a  mutual  compenfiition  is  to  be 
made,,  both  as  to  the  penance  and  the  charges;  that  is, 
there  ought  to  be  no  penance  injoined»  nor  any  condemna* 
tion  in  i;bargea  00  either  part.    But  it  is  otberwife,  where 
two  feparate  caufes  of  defamation  are  commenced.     And 
note,  lltat  in  cattfes  of  re«convention,  tho'  a  compenfation 
may  be  made  between  the  parties,  yet  feeing  defiimcrs  are 
by  law  to  be  correded ;  tbe  judge  may,  it  he  pleafeth, 
corre<%    thefe   defamers  ex  mero  officio  at  his  pleafure. 
Clarh^  Tit.  134. 

9  12.  3/. 
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w"e^c°ilrT*.  "•  ^*  laG^.  Tarrant  and  Adowt.  The  Wife  Btelte* 
'imiu*  *^  *'in  the  fpirifual  court  for  calling  her  whore,  and  there 
being  proceedings  likewife  for  defamaiton  againft  b«r 
by  the  other,  the  two  huibands  enter  into  an  agreement  to 
flay  proceedings  on  both  fides ;  and  upon  one  of  the  wives 
going  on,  the  hu(band  moved  for  a  prohibition :  but  it 
was  denied.  For,  by  the  court.  The  fait  is  by  the  wife 
to  recover  her  fame,  and  it  is  not  in  the  power  of  the  httf« 
band  to  reftrain  her.  Sir,  576. 
But  lit  Bay  re.  13*  But  if  a  feme  covert  fue  in  the  fpiritual  court, 
kafc  the  csfti.  and  recover  cofls,'  if  the  hufband  releafe  them,  the  wife  ia 
barred.  For  fince  the  hufl>and  is  liable  to  the  diarges  of 
the  fuit  expended  by  the  wife,  he  fliall  have  the  cofts  in 
recompence  ;  bcfides  that,  the  wife  cannot  have  a  chattel! 
intereft  exdofive  of  .her  hufband.  But  if  the  hufband  dies, 
the  wife  (ball  have  them,  becaufe  they  were  a  thing  in 
a&ion ;  and  they  fliall  not  go  to  the  executors  of  her  huf- 
band. Chamberlain  and  Hiwitfon.  H,  7  ff^,  L.  Raym.  74. 
Scatenceand  14-  '^^^  puhifhment  of  defamation,  is  penance,  to  be 
taccutka/  injoined  at  the  difcretion  6f  the  judge.  And  after  paffing 
of  the  fentence,  the  judge  declareth,  in  the  prefence  of 
tfaeoffender  or  of  bis  proAor,  the  manner  in  which  the  pe- 
nance fball  be  performed.  And  if  the  party  is  prefent, 
he  is  admonifhed  by  the  Judge  (otherwife  a  monition  if^ 
fueth  againfl  him  under  fealj,  to  take  out  Of  the  regif • 
/  try  of  the  court  •  a  .fchedule  of  his  penance,  and  to  pcr^ 
form  the  fame  according  to  the  form  of  the  faid  fehedule, 
and  to  make  certificate  of  the  due  performance  thereof 
on  or  before  fuch  court  day  as  ffluU  be  appointed,  and  alfa 
to  pay  the  cofls  taxed  within  a  time  limited,  on  .pain  of 
excommunication,     i  Ought.  391,  2. 

If  the  words  were  fpoken  in  a  publick  place,  then  the' 
penance  is  ufually  injoined  to  be  done  publrcUy,  as  in* 
the  church  of  the  parifh  where;  the  perfoo  defamed  dtt^elU 
eth,  in  time  of  divine  fervice,  in  the  prefpnoe^f  the  perfon 
defamed  (if  he  has  a  mind  to  be  prefeni),  but  not  covered 
with  a  linen  garment  as  in  caufes  of  correAion.  But  If 
the  words  were  fpoken  m  a  private  place,  then  the  pe^^ 
nance  ta  done  in  the  houfe  of  the  perfon  defemed,  or  of 
the  miniflev,  or  of  feme  other -honeft  neighbour,  i 
Ougbt»  392* 

And  the  form  of  words  nfually  is  this :  The  de* 
famer  publickly  pronounces,  that  by  fuch  and  fuch  words 
(as  are  fet  forth  in  the  fentence  to  have  been  fpoken  by 
bim)  he  bath  defamed  the  plaintifFs  and  therefore  that 
he  begs  pardon  and  forgivenefs,  firfl  of  God,  and  then  of 

6  *     the 
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the  party  defamed,  for  his  uttering  fuch  wofdin     i  Otght, 
39^  3- 


SDesftaDation. 


X.  "TxEgradation  is  an  ecclefiaftical  cenfure,  whereby  a 

^^  clergyman  is  deprived  of  bis  holy  orders  which 
formerly  he  had,  as  of  pried  pr  deacon.     Gcd.  Rip.  309, 

7*  And  by  the  canon  law,  this  may  be  done  two  way^  : 
either  fummarily,  or  by  word  onlyj  or  folemnlyi  as  by 
divefting  the  party  degraded  oF  thofe  ornaments  and  rites* 
which  were  the  enfigns  of  his  order  or  degree*  G$J. 
R^p.  309. 

3.  Which  folemn  degradation  was  anciently  performed 
JD  this  manner,  as  is  fet  forth  in  the  fixth  book  of  the  de« 
cretais  (i) :  If  the  offender  was  a  perfon  in  inferior  orden^ 
then  t*he  bifliop  of  the  diocefe  alone,  if  in  higher  orders 
as  piieft  or  deacon,  then  Che  bifhop  of  the  diocefe,  to* 
gether  with  a  certain  number  of  other  biihops,  fent  for 
the  party  to  come  before  them.  He  was  brought  in, 
having  on  his  facred  robes,  and  having  in  his  hands  a 
book,  veflel,  or  other  indrument  or  ornament  appertain- 
ing to  his  order,  as  if  he  were  about  to  officiate  in  his 
fund! ion.  Then  the  bi(hop  publickly  took  away  from 
him,  one  by  one,  the  faid  inftruments  and  veftments  be^ 
longing  to  his  office,  faying  to  thi;i  efFe^,  This  and 
this  we  take  from  thee,  and  do  deprive  thee  of  the  honour 
of  priefthood  \  and,  finally,  in  taking  away  the  laft  fa- 
cerdqtal  vefiment,  faying  thus.  By  the  authority  of  God 
Almighty,  the  Father,  the  Son,  and  the  Holy  Ghoft,  and  of 
us,  we  do  take  from  thee  the  clerical  habit,  and  do  depofe, 
degrade,  defpoil,  and  deprive  thee  of  all  order,  benefit, 
and  privilege  of  the  clergy.     Gibf.  1066. 

And  this  feemeth  to  have  been  done  in  the  moll  dif- 
graceful  manner  poflible;  of  which  there  feem  to  be 
fome  remains,  in  the  common  expreffion  of  pulling  a  matCt 
gown  over  his  ears, 

&y  Can.  122.  4.  When^any  minifter  is  complained  of 
in  any  ecclefiaflical  court,  belonging  to  any  biihop  of  his 
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province. 


t4o  tDdtoattfi: 


provihce,  for  any  crime,  the  chancellor,commiflary,  official^ 
or  any  other  having  ecclefiaftical  jurifdidion  to  whoki  it 
ihali  appertain,  (hall  expedite  the  caufe  by  procefles  and 
other  proceedings  agatnft  him  :  and  upon  contumacy  con* 
tinuing,  excommunicate  him.  But  if  he  appear,  and  fub« 
mit  himfelf  to  the  courfe  of  law,  then  the  matter  being 
ready  for  fentr nee,  and  the  meritsr  of  his  offence  exading 
by  laWf  either  deprivation  from 'his  living,  or  depoHtion 
from  the  roiniflry  (i),  no  fuch  fentence  fiiall  be  pro- 
iiounced  by  any  perfon  whofoever,  but  only  by  the  bi(hop 
with  the  affiftance  of  bis  chancellor  and  dean  (if  they  may 
tonveniently  be  had},  and  fome  of  the  prebendaries,  if  the 
court  be  kept  near  the  cathedral  church ;  or  of  the  arch- 
deacon, if  he  may  be  had  conveniently,  and  two  other  at 
'lead  grave  minivers  and  preachers,  to  be  called  by  the 
bifliops  vr\ten  the  court  is  kept  in  other  places. 
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^npHE   court  of  delegates  is  fo  called,   becaufe  thefe 

-^    delegates  do  fit  by  force  of  the  king's  commiffion 

under  the  great  feal,  upon  an  appeal  to  the  king  in  the 

court  of  chancery,  in  three  caufes;  i.  When  a  (entence 


■•»• 


{i)  As  depoficion',  or  degradation  from  the  ininif!ry»  necer,- 
larily  includes  deprivation  of  benefice ;  though  a  man  may 
be  deprived  of  his  benefice  without  being  degraded  from  the 
miaiftrv ;  I  have»  in  enbmerating  the  caufes  of  deprivatioo, 
BOticed  fuch  of  them  as  appear  to  be  alfo  caofes  of  degrada- 
tion. The  ftatote  23  Hem  8.  r.  i<  §  6.  referves  to  the  ordf« 
nary  the  power  of  degrading  clerks  coovtd  of  treatbo  j  petit 
treafon,  murder,  and  certain  other  felonies  there  mentioned, 
before  judj^ment.  And  Dr.  Gibfon  obferves*  that  in  the 
judgment  given  againft  Dr.  Leigh  ton  (6  Car.  i.)  for  publilh- 
jng  a  frditious  book,  it  is  faid  as  follows  :--'*  And  in  refpeft 
the  defendant  hath  heretofore  entered  into  the  minidry,  and 
this  court,  for  the  reverence  of  that  calling,  doth  not  ufe  to 
infliA  any  corporal  or  ignominious  puniftiment  upon  any  per- 
f  fan  fo  long  as  tbey  continue  in  orders;  the  court  doth  refer 
him  to  the  bi|h  commiffion,  there  to  be  degraded  of  his  m|« 
niftry."  Which  being  accordingly  done*  he  was  fetin  the  piU 
lory,  whipped,  &c.    Gi6.  cod.  1066.     z  Rtijhw,  56. 

• 


• 
W  given  in  any  ccclefiaftical  caufe  by  the  atcbbifliop  of 
his  official.  2.  When  any  fentence  is  given  in  any  ec- 
clefiaflical  caufe  in  places  exempt.  3.  When  a  fentence 
is  given  in  the  admiral's  courts  in  fuits  civil  and  marinet 
by  theof'^er'of  the  civil  law.  And  thefe  commiffioners 
are  called  delegates,  becaufe  they  are  delegatid  by  the 
king's  commiffion  for  thefe  purpofcs.     4  Inji^  339. 

'Fhe  law  concerning  this  court,  falleih  in  under  the 

title  iappeaU 


T^Eprhation  is  an  ecclefiaftical  cenfure,  whereby  a  cler- 
^-^  gyman  ia  deprived  of  his  parfonage,  vicarage,  or 
other  fpiritual  promotion  or  dignity.     Dig,  p.  1.  c«  9. 

And  the  caufes  of  fuch  deprivation  are  properly  and  na- 
turally  determinable  by  the   ecclefiaftical  laws    of  this 
realm  (/) :  But  becaufe  generally  there  are  cfiates  of  free- 
bold 


{I)  Art.  26.*-«The  caufes  of  deprivation  may  be  clafied 
under  two  lleads  :  i.  Such  as  have  been  allowed  by  the  com- 
SDOD  law,  or  created  by  ftatote*  a.  Such  as  depend  upon  the 
canon  law  only. 

!•  Caufti  rf  difrivatiiH  Mlkwedi  by  tbe  common  Utw^  sr 

cnottd  bjJiatuU. 

1.  Want  o/crderr.-^ Before  the  flat.  13  &  14  C.  2.  r.  4* 

ii4,  if  a  layman  was  prefented*  inftituted,  and  indoded^ 
e  was  parfon  dt/kS9,  and  a£ks  done  by  him  while  parfon, 
fuch  as  marriages,  kafes,  dec.  were  valid.  Cr«.  £/iz.  775;, 
Bat  he  might  be  deprived.  Hti*  149.  Cro,  Car,  65.  Dj. 
%gt,  3 S3*  ^^^  t^e  above*»mentioned  ftatute  ensAi«  that  no 
one  fliall  be  capable  to  be  admitted  to  any  benefice  who  is  not 
mrdrntitd  friift* 

2.  lUitiraey,  -^WhichLord  Hobart  fays,  fubje^b  a  peifon  to 
deprivation,  being  avd/wa  f«j^.     /M.  149. 

5.  IFamt  •/  agt.  —  Now  regalated  by  13  £//«.  r.  12.  which 
declares  sdmt(fiocs»  invitations  and  inda£tioos«  contrary  to 
the  ad«  wid,   March.  119.     Gik.  Cod.  1068. 

4,  Simity —  Was  a  crime  at  the  common  law.  Cro.  EI/x. 
6%6m  7^9,    Cp9»  Cotm  361.  and  is  now  regalated  by  31  Eiiz. 

c.  0. 


bold  dependant  upon  thefe  promotions  anddfgniiies,  and  an-* 
nexed  to  tbem  infeparably,  which  reft  ac  the  fole  defer* 


mination 


r.  6.  which  declares  the  prefentation^  infUtation,  and,  induc- 
tion Co  obtain ed»  uttirfy  n/oid, 

5.  P/uraiitj, '^By  ai  H,  8.  r.  13.  Bvt  before  the  ftatote 
the  Aril  benefice  was  void  by  ceffion,  if  the  parfon  took  a  Se- 
cond withooc  difpenfation.  F.  N.  B,  34.  L.  Yet  tboogh  the 
patron  might  prefent  thereto  if  he  woald^  he  was  not  com* 
pollable  to  take  notice  till  deprivation.  Cr9.  Car.  357. 
Plarality  was  forbidden  by  the'antient  canon  law.  6^.  i.  6. 
15.  X.  3.  4.  3.  And  by  the  con  (Citation  i  of  Othobon  and 
Archbi(hop  Pecham.  Jtb.  126.     ZiW.  136.     Git.  Cod.  903 » 

905,  913.  '  ,         ,     ,  . 

6.  Concision  of  tnafon^  murdtr»  or  ftlony^  ey  ibo  temporal 
r^tff//.  —  On  which  conviction  the  ecclefiailica!  courts  may 
boild  a  fentence  of  deprivation.  Hob.  121.  But  they  cannot 
hold  a  plea  of  the  crown,  lb.  290.  The  power  of  degrt* 
ding  clerks  convid  of  certain  of  thefa  ofiencet*  it  referved  to 
the  ecclefiaflical  court  by  23  H,  8.*  r.  i. 

7.  Incumhtnt  nfafing  to  ufi  tbi  book  of  tommmi  prajftr,  or 
ff  taking  or  prtacbing  anj  tbimg  in  dirogation  tbtreof  or  afimg 
any  other  right  or  etrnaofty,  being  thertof  t*wi€t  rtfuvf^//,— 'fliall 
ipfo  fa^o  be  deprived.  2^3  Ed.  6,  c.t.  And  i  Eiix,  c.  %, 
See  CawdnYs  Cafi,  5  Rep.  Pop.  59 ;  and  fdublicb  KHortbiPf 
II.  10. 

8.  *— —  «^/  puhlickiy  reading  the  39  articles  of  religion  in  tb^ 
church  'whereof  be  has  cure  t  in  thttime  of  common  prayer, ^with  de^ 
elaration  of  bis  unfeigned  ajfent  thereunto  ^within  fwo  months  afier 
iaduSiop,  fhall  h^ipfofaQo  immediately  deprived.  13  £/iz.  r.  I2. 

9.  — ^—  not  being  admitted  to  Mdntinifer  the  facraments  vaitbiu 
one  year  afier  induffion,  if  not  admitted  before,  —  (hall  beipjo 

fado  immediately  deprived.  13  Eli%.  c.  12.  Which  is  con* 
formable  with  the  aotient  law  of  the  church.    Z/W.  644 

10.  — -»  advifedly  maimtaiuing  cr  affirming  awf  doBrinec9nira» 
ryto  the  39  articles,  audnvbem  couvented  before  the  bifhop  or  eom^ 
miffiouers,  ptrfifting  therein^  and  being  thereof  lanufuUy  connsiQed, 
—  is  caufc  for  the  ordinary  to  deprive  by  fenccnce.  13  £/r«« 
#.12.     See  Ca9.  1603.  XXXVIll. 

1 1 .  ■■  I  I  nQt  reading  the  morning  and  enfening  prayer,  and  de- 
daring  his  unfeigned  confent  thereto,  according  to  the  prefcribed 

formt  futitbin  tisso  /months  after  ^etBudl  poffeffion^  or  in  cafe  of 
i/n pediment  nvithin  one  month  after  fuch  impediment  removed,''— 
ikail  ipfofaSh  be  deprived.     13  &  14  Ch.  2.  r.  4.  S  ^* 

12.  E*vtry  perfon  in  holy  orders  Jhall  fubfcribe  the  declarmtiom 
of  conformity  to  the  liturgy  of  the  church  of  England.  emdJhalL 
procure  a  certifiaie  under  the  baud  andfeal  of  the  ordinary  (nubo 
is  required  to  mal^e  thejame),  and  JbaU  pubUcbly  and  opifsty  nod 

the 
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minatton   of  the  common  law;  the  courts  of  common 
kw  do  fomctimes  iofpcdl  and  regulate  the  proceedings  of 

the 


thi  fami^  ngitbtr  tXfitb  tin  dtchiration  afore/aid^  upon  fonu 
L9rd*»  day^  'within  tbrei  months  then  uixtfollonuing,  in  bis  pa- 
rijb  churcbf  in  thi  timi  rf  dinjintftrvict^  npon  pain,  if  bt  fail 
ibirein,  of  being --aittrly  difabled,  and  ipfo  faSlo  depriv«c). 
IS  U  14  Cb.  z,  e.  4.  §  8.<^il.  ExpUioed  hj  i  IF»  Sc  M, 
fijf.  I.  f.  8.  §  II. 

N^tt.  By  23  G.  2.  e,  28.  The  ordinary  may  allovf  of  any 
lawful  impediment  for  not  complying  with  the  (latuies  of 
13  Elix.  &  13  &  14.  r.  2. 

9.  Every  ecclefiajf seal  perfon 9  lie,  flsall  take  and  fubfcriBe  the 
0atbs  9f  aflegietnce»  fupremacy,  and  abjnrati^n,  fpecifiedin  i  GL  u 
ft,  2.  r.  13.  at  feme  if  the  eourts  of  Weftminfter^  or  at  the  ge^e^ 
rsl  nr  qtsetrter  feffiens  nvbere  be  refides,  'Coitbin  fix  calendar  months 
esfter  etdsssiffion^  nstbieb  if  he  negleS  orrefnfe,  and  be  thereof  laiv 
ftttty  conviSed  in  any  of  the  king's  courts  at  Weftminfter,  or  }be 
affiius,  be  Jball  fnffer  the  Jeveral  penalties  ennmerated^  and-^ 
fliaH  be  difabled  to  be  in  any  office,  1  G.  1.  ft.  2.  c.  13.  §  i. 
&  8.    9  G.  2.  r.  26.  §  3. 

10.  Infidelity  and  Mifereancy, '^XJnder  which  heads  may  be 
contained  atheifm,  blafphemy,  herefy«  fchifm,  and  the  like, 
which  the  lawt  of  the  charch  have  always  panilhed  with  de* 
privation.  Gib,  Cod.  1068.  5  Rep,  58.  b,  Specot's  cafe. 
5  Rep,  2,  $4.  And  note,  that  the  jurifdt6lion  of  the  ecclefiaff 
ricai  coartf  in  thele  cafes,  is  referved  by  29  C.  z*  e.  9.  which 
takes  away  the  writ  de  heretsco  comburendo.  But  as  to  herefy, 
iee  that  title. 

11.  Ineontinemce.^'ln  the  reign  of  Eliz.  Fox  8c  Burton  were 
depriired  for  adoltery.    6  Rep,  i^b.   Hob,  zgt,   Cro.  Eliz,  41. 

12.  Dnmkennefj.^^S  Ja.  i.  Parker  was  deprived  by  the 
high  commiffioners  for  drAnkennefs,  and  prohibition  was  de- 
nied. 2  Brownl,  37.  And  in  an  adion  of  debt  for  not  fet- 
ting  out  tithes,  tbe  defendant  having  fbewed  the  deprivation 
of  the  plaintiff',  for  drunkennefs,  by  the  high  commrffioners, 
the  court  held  that  for  fuch  a  common  fault,  after  admonition, 
the  commiffioners  might  deprive,  i  Brownl,  70.  Add  Can, 
Apoft,i^\. 

13.  Difohediente  to  tbe  orders  and  conftitutions  made  for  the 
government  of  tbe  church,—' Agreed  by  all  the  juftices.  zj^a.  i . 
Cro,  Jac,  37. 

14.  CosmnBion  of  perjury  in  tbe  temporal  or  icclefiaftical 
court,!^^  Ed.  4.  3.  5  Rep.  58.:  Jyl.  Par,  208.  Gsb.  Cod, 
1068. 

ig.  Non-payment  of  tenths,  according  to  t6  H,  S,  c,  ^,     Cer* 
tified  bf  the  bijhop, —  By  2  &  3  Ed.  b.  c,  to.  the  incumbent 
was  to  be  adjudged  ipfefoBo  deprived  of  that  benefice,  where- 
of 
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the  ecclcfiafiical  courts  ;  aod  where  they  proceed  againft 
the  rules  of  law,  they  frequently  prohibit  them :  (cfpe^ 

cially 


^    of  fach  certificate- was  made*    Bot  now  by  3  C  i.  r.  10.  §  2. 

the  defan.her  is  to  forfeit  double  the  valite  of  the  tenths ;  and 

the  biihop  is  difcharged  from  receiviog  tkemj  and  a  coHe^r 

appointed  in  his  room. 

16.  DilapidatUn  or  ai?#«a/f0jt.— >Lord  Cokefayi,  that  dilapi* 

dation  ofecclefiaflical  palaces,  houfes,  and  buildings*  is  a  good 

cattfeof  deprivation.     3  Imft,  and  quotes  29  £.  3,  16.     2  H^ 
^tAcfe  three    ^    ^      ^  ^  ^   ^^      g  p   q^^^^  ^^^    g^^  p^  Oiblon  doobu 

whetlier  the  punifhment  was  ever  infliflcd,  and  obferves  that 
t  Roll.  Rep.  86.  ()^^  books  of  canon  law  fpeak  of  aluitMiomj  only.     Csm/.  10. 
2.  8.   12.  2.   IV     inft-  }'  C.   2.  27.     Lind,  148. 

Under  this  bead  it  is  to  be  obferved,  that  though  the 
CI  ff.  8.  r.  15.  declares  tbe  fii'ft  benefice  vmV ii»  Ia*why  indnc- 
tion  to  a  fecond  ;  and  the  13  £//«.  and  13  and  14.  C^,  2.  de« 
dare  that  perfons  ofTending  againft  them  (hall  be  ipfifaOo  de- 
prived, and  the  31  Eliz..  makes  indudiions  contrary  to  it  atf<- 
ttrly  'V9ii\  yet  if  the  perfons  in  diluted  and  indndted  contiooe 
tos£fcas  incumbents, contrary  totheprovifionsof  thofeftatuteSft 
the  ordinary  may  examine  the  matter,  and  declare  the  chorch 
void  by  fentence  in  the  ecclefialUcal  court.  Wtitf*  cb.  5  &  6. 
tiro*  Elia.  2^2.  &  686*  And  fucb  declaratory  fentence  is  proper, 
if  not  Keceflary,  where  the  bt(hop  intends  to  take  the  benefit  of. 
the  lapfeunder  the  13  £//z.  c,  12.  See  l^mttt  VIIL  though 
not  necciTary  to  the  patron  or  parifhiunar  refitting  the  plenarty* 
For  where  an  a£l  of  parliament  ere <t tea  an  avoidance,  no  de« 
daratory  fentence  is  neceflary.  6  Rip,  2g,  B.  Otherwile, 
where  the  avoidance  is  created  by  a  leifer  authority,  as  an  ec- 
cledaftical  confiitution.  Thus  though  the  conftitutioos  of  Ocho 
and  Otbobon  declare  concubinage  a  caufe  of  deprivation  if/9 
Jurip  it  is  agreed  that  fenuntia  dtdaratwia  tUli&l  is  necef* 
fary.  Lind.  15.  if/^.  46.  And  fuch  a  declaratory  fentence  is 
'  alfo  neceiTary  where  the  canons  infi'dl  excommaatcation  iffo 

faao.    GiL  Cod.  1049.    C|P(ommttiiicatto0  4. 

II.   Caufes  of  deprivation  by  the  canon  law* 

,1.  Di/chjiag  conffffioMs-^from  anger,  hatred,  or  even  fear 
of  death,  wa.«>  puoi(hed  ^'ith  degradation.     IFaltir,  Lind,  354* 

2.  l^eAring  «rsij— Was  punifiied  with  excommunication, 
and  if  the  pany  remained  contumacious,  he  was  ipfofaSo  de* 
prived.     Otbohtn^  Alb.  85. 

3.  Not»- refidinci  Sfepbaniu,  Liud.  64.  X.  I.  28.  2*  See 
the  form  of  procefs  ana  jebtence  of  deprivation  of  a  redor 
tor  nofi-cefidence  in  the  append,  to  Gii,  Cod,  ^  10. 

4*  Dimmtdin^ 
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tially  where  fucb  fentence  for  any  offence  is  infli£ied  by 
a£t  of  parliament.)  Deg.  p,  i.V.  9. 

In  all  caufes  of  deprivation  of  a  perfcn  a<9ually  pof* 
fcflcd  of  a  benefice,  thcfe  things  muft  concur  :  i,  A  mo- 
nition or  citation  of  the  party  to  appear.  2.  A  charge 
given ^bim,  to  which  he  is  to  anfiwer,  called  a  libel.  3* 
A  competent  time  aiH^ned  for  the  proofs  and  anfwers. 
4.  A  liberty  for  counfel  to  defend  his  caufe,  and  10  except 
againft  the  proofs  and  witnefTes.  5.  A  folemn  fentence^ 
after  hearing  all  the  proofs  and  anfwers.  Thefe  are  the 
fundamentals  of  all  judicial  proceedijigs  in  the  ecclcfufii- 
cal  courts,  in  oider  to  a  deprivation.  And  if  thefe  things 
be  not  obferved)  the  parry  hath  juft  caufe  of  appeal,  and 
may  have  a  remedy  by  a  fuperior  couit.     And  thefe  pro- 


4.  Demanding  m$mtf  fir  /dcrmmimti'^WiLt  confidered  as  a 
fpecies  of  fimony,  C.  i«  1.  103.  and  poniQied  as  fuch  b/ 
Ocho.     Jib.  Si. 

5.  Ohftimacy  im  mm  initMiUr^  njjbtrt  inftiiution  bad  not  been  oh'* 
tained,  or  nuberi  tbe  prior  incumbent  nvas  proved  alive  — Was 
puoiihed  by  Othobon  with  the  lofs  of  all  benefices  within  the 
iiBgdom.     Jtb,  96.     Gib.  Cod,  781.     See  JntruOon. 

6.  Ficiatinga  Jfanffnary  ^^V/sLS  punifhed  by  Othoboo  with 
excommunication,  ipfo  faQo\  and  if  fatisfdction  were  not 
made  within  a  limited  time,  with  deprivation.     Atb,  10 1. 

7»  Marriage  andt  afmrtiori.  Bigamy  — Lind,  128.  Otbs 
Atb.  38.  X.  3,  3.  Dj,  133.  IBigdm^.  ^y  31 H,  8.  c,  14. 
§  9.  a  prieft  keeping  company  with  a  wife  was  to  fuffer  as  a 
felon. 

8.  Coirrtf^rMT^^^^ Was  punifhed  by  degradation  hy  Alexander' 
the  2d.  Difl.  81.  r.  16.     SeealfoZiW.  10.  117.     Otho  Atb. 
47.    Otbob.  Atb,  93.     And  by  31  H,  8.  e.  14.  §  10.  a   pried 
Keeping  a  concubine  forfeited  his  goods,  chattels,  znd  proiao- 
lions,  and  was  to  foiFer  imprifonmenc  at  the  kingS  will. 

9.  Contumaey  in  nuearing  an  irregular  bahit-^Ahtt  moni- 
tion was  puniOied  with  lufpenfion,  ab  ojfficio  et  beneficio  by 
Archbp.  Stratford,  which  could  only  be  redeemed  by  pay- 
ment of  a  5th  part  of  the  profits  of  the  beneike  for  one  year 
to  tbe  poor.     hind.  1 22.     V id.  infra. 

10.  Officiating  after  excommunkation  wit  bout  ah/olutiotu^^ 
JT.  5,  27.   3  &  6.     Gib,  Cod,  1049.  - 

I J .  Keeping  folemn  fafis  other  tban  fucb  as  are  appointed 
2/ /a<w~£(ithcr  publickly  or. privately,  without  the  licenfe 
And  diredion  of  the  biihop  under  his  hand  ami  feal,  or  being 
wittingly  prefent  at  any  of  them,  is  puntHied  with  fufpenfion 
^T  tlie  £rft  fault,  excommnnication  for  the  fecond,  and  de* 
f  ofiiion  from  the  mioiHry  for  the  third,  by  Can.  yz. 

Voi<»  IT.  L  ceedingt 
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cccdings  are  agreeable  fo  the  common  juftice  and  reafon 
of  manlciiid ;  becaufe  the  party  accufed  hath  the  liberty 
of  defence,  and  the  right  of  appeal,  i  StilL  323.  Jyl. 
Parerg,   309. 

By  Can,  122.  Sentence  againft  a  minifter,  of  depriva* 
tion  from  his  living,  fhall  be  pronounced  by  the  bifhop 
only  wirh  the  afliftince  of  his  chancellor  and  dean  (if  they 
may  conveniently  be  had),-  and  fome  of  the  prebendaries^ 
if  the  couk-t  be  kept  near  the  cathedral  church  j  or  of  the 
archdeacon,  if  he  may  be  had  conveniently,  and  two 
other  at  lead  grave  minifters  and  preachers  to  be  called  by 
the  bifhop,  when  the  court  is  kept  in  other  places* 

Dcvife.    Sec  OTfll0^ 


T^tlapidations  of  chancels,  to  be  repaired  by  lay  imprt^ 
^  priatorsj  are  treated  ofninder  the  title  C!lUrC||  (m). 


(jBv)  A  dilapidation,  accord inf  to  Parfon't  couofellor,  B.  i. 
r.  8.'  is  the  ^piling  down>  or  deftroying  in  any  manlier,  any 
of  the  hoofcs  or  buildings  belonging  to  a  fpiritual  living,  or 
fulFering  them  to  run  into  roin  or  decay;  or  wafting  or  de- 
i^roying  the  woods  of  the  cburth,  or  committing  or  buffering 
any  Wilful  wafte  ib  or  upon  the  inheritance  of  the  church, 
^nd  certainly,  he  adds,  there  can  be  nothing  werfe  becoming 
^he  dignity  of  a  clergyman  than  non-refidence  and  dilapida- 
lions,  which  for  the  moft  part  |0  hand  in  hand.     In  addition, 
therefore,  to  the  do£lrine  of  dilapidations  of  houfes,  treated 
bf  by  the  author  under  this  title,  which  the  bifhop  may  pre- 
vent by  fpiritual  cenfures»  Or  for  which  the  next  incambeflt 
may  recover  damages  in  the  fpiritual  court/  or  in  an  a6li*  n  on 
the  cafe  at  common  law,  either  againft  the  executor  of  his  pr6- 
'^deceitbr,   or  the  ptedeceflbr  himfelf,  if  he  has  taken  other 
preferment ;  it  will   be^  proper  to    notice  here  the  ftatut^ 
3c  Ed.  I.   which  prohibits  rectors  from  cutting  trees  in  the 
church-yard,  except  for  repairing  the  chancel  of  the  church. 
See  Cburcb*  ^.  3-  .A"^>  ^  general,  if  a  bifliop  cat  down  and 
fell  the  trees  of  his  biflioprick,  or  a  parfon  or  prebendary 
commit  wef^r,  a  probibitibn  lies  at  commoh  law.  2  Rdfi.  M. 
813.    Rig^fl-  72.  n.   'In  analogy  tm  which  procedure,  Lori. 
liardwicke,  opoa  affidayit  of  wafle  committed^  granted  an 
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A  bi(bop  as  foon  as  he  is  inftallcd^  and  a  tt&or  or  vi« 
car  as  foon  as  he  is  induced,  ought  to  procure  workmen, 
as  carpenters,  mafons,  tilen,  and  others  (killed  in  budd- 
ing, to  view  the  dilapidations,  or  whatfoever  (hall  want 
repairing^  and  write  down  for  what  fum  a  workman  will 
or  may  rebuild  or  repair  the  fame,  and  fee  their  hands  to 
the  fame  for  a  memorial  thereof  when  they  ihall  be  called 
to  be  witneflfes  thereunto.  For  after  this  infpedion  (hall 
be  made,  fuch  bifliop,  redor,  or  vicar,  may  commence  his 
fuic  for  dilapidations  when  he  pleafeth.  And  fuch  work- 
men, in  Aipport  of  the  a£tion,  ought  to  prove  that  fuch 
decay  cannot  fufficiently  be  repaired  or  amended  for  lefa 
than  fuch  fum,  and  that  they  themfelves  would  not  do  it 
for  lefs.  And  that  fuch  proof  may  be  fufficient,  it  is 
re()uirite,  that  there  be  two  witnefles  in  every  particular, 
and  not  one  witnefs  to  one  kind  of  work  only,  and  ano« 
tber  to  another.     Clarh^  Tit.  124.     I  Ought.  253* 

If  the  benefice  hath  been  vacant  for  fome  time»  as  for 
three  or  four  years  \  or  if  the  incumbent  hath  not  fued 
for  fome  time  after  bis  indudion  or  infiallation,  nor  cauf* 
ed  the  dilapidations  to  be  viewed  and  eftimated  j  he  (hall 
not  be  intitled  to  recover  the  whole  fum  eftimated  for  di« 
lapidations,  but  confideration  (hall  be  bad  of  the  time 
dapfed  from  the  ceflation  of  the  laft  incumbency,  and  a 
proportionable  dedu&ion  made  for  the  decays  which  may 
leafonably  be  fuppofed  to  have  happened  during  fuch  in« 
termediate  time.     Clarki^  Tit.  126.     i  Oi^bu  255. 

-More  particularly ;  concerning  dilapidations,  the  fol- 
lowing conftitutions  and  ftatutes  have  been  made : 

£dm»  If  thi  Ti&w  •fa  church  at  bis  diathJhaU  Icavi  the 
boufis  of  the  church  ruinous  or  dicajid^  f§  much  fball  be  di^ 


injondlion  oot  of  Chancery  to  reftrsin  further  wafle.    Bradlj 
T«  Stracbif.      3  Barnard,  599.  .  j.  C.     2  Atb.  a  17.      And 
foch  an  ipjandion  will  be  granted  at  the  fait  of  the  patron 
ia  a  commou  cafe,  and  in  the  cafe  of  a  bifhop,  at  the  fait  of 
the  actorney-general  for  the  king.     Bat  the  patron  cannot 
pray  an  sccoant,  for  he  cannot  have  any  profit  from  the  liv^ 
iog.     Knight  V.  Mofelj,   Amh.  lyS,     A  fimilar  injnndion  has 
alfo  been  granted  again  ft  the  widow  of  a  reAor,  at  the  fuit 
of  the  patronefi'during  the  vacancy.      Hefkim  v.  FoatbtrffoHt^ 
2  Br.  5^2.     In  the  Connufsof  Rutland's  cafe,    1  Liv»  loj* 
I  Sidirf.  1529  the  coort  held  that  the  drgging  of  new  coal 
nines  in  a  glebe  was  not  wafte.     But  in  the  above-meotioned 
cafe  of  Knight  y.'fdofeljt  Lord  Hardwicke  faid,  that  a  parfoa 
cannot  open  mines,  but  may  work  ihofe  already  opened. 
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iuBtd  out  Bfhis  ecclefiafiuol  g99ds  asjhall  hi  fufficiM  H  upair 
thi  fafrti^  and  t9  fuppiy  the  othir  defers  of  the  church.  The 
fame  vue  do  dicree  concerning  thoje  vicars^  who  have  all  the  r/- 
venues  of  the  churchy  p^^^i  *  moderate  penfton.  For  inafmuch 
as  they  are  hound  10  the  premi/es^  juch  portion  may  weil  he  </#-* 
du^fed^  and  ought  to  be  reckoned  amongji  the  debts,  Ahvayt 
nevertheiefs  y  having  a  reafonahle  regard  to  the  revenues  of  the 
churchy  tuhen  Juch  deduction  is  to  he  made,     Lind.  250. 

Shall  leave  the  h^ufes  of  the  church  ruinous  or  decayed]  As,  . 
the  manfe  of  the  re6)ory  or  vicarage  \  and  other  buildings 
whatfoever^  the  building  or  reparation  whereof  pertaineth 
to  the  redlofof  vicar  immediatelf*  But  otherwife  it  feemeth 
to  be,  of  thofe  houfes  the  building  or  reparation  whereof 
pertaifKth  to  others,  as  of  tenants  and  vaflals,  by  virtue 
of  the  tenure  of  their  hods.     Id, 

So  much  /tali  he  deleted]  Eiiher  by  htmrelf  in  his  laft 
will  and  teftament ;  or  by  the  ordinary,  vi^ofe  office  it  is 
to  provide  for  the  church's  good.     Id, 

Out  of  his  ecckfiaflical  goods]  Which  he  hath  obtained  id 
the  fight  of  his  church  :  fof  fuch  goods  by  tacit  agree^ 
ment  are  bound  to  the  faid  reparation,  byt  ftrppofe  (Faith 
Lindwood)  he  hach  not  ecclefiaitica}  goods  fuiBcient ; 
whether  fuch  reparation  ought  to  be  made  out  of  his  pa- 
trimonial  goods  hath  been  made  a  queftion.  It  fcemetb' 
(be  fays)  that  if  he  hath  employed  his  eccfefiaftical  good^^ 
rn  the  improving  of  his  patrimony,  or  if  by  too  mttch  at^ 
tention  to  his  wortdly  affairs  he  hath  negleded  his  eccie^ 
fiaftical ;  in  fuch  cafe,  he  is  bound  to  make  fatisfa£lio» 
out  of  hi's  patrimonial  goods.     Id, 

Jsjhall  he  fmffi<ient}  And  if  there  be  not  fufficient,  tbet» 
fo  far  forth  as  the  goods  will  extend.    Id.  - 

"  To  repair  the  fame}  Having  regard  to  the  exigencies  and 
quality  of  the  thing  to  be  repaired ;  fo  as  the  fame  be 
lor  neceffity,  but  not  for  pleafure.     JdJ  ^ 

jfkd  to  /upply  other  defeSs  of  the  eburch]  So  far  fr»rth  39 
tbev  belong  to  the  redor  or  vicar  to  be  fulbined.     A/. 

Ought  to  he  reckoned  amongji  the  dehts}  iVnd  therefore  to 
be  preferred  before  legacies ;  for  legacies  are  not  to  be 
piiid,  until  the  debts  Ihatl  be  fiifl  fatibfied.     Id, 

fiuc  albeit  the  law  allows  tbe,pa3unent  of  dilapldatioas 
before  ieg^cies^  yet  the  fame  are  not  to  be  paid  before 
other  debts  \  for  the  common  liaw  (Sir  Simon  Degge  (ays) 
prefers  the  payment  of  debts  -before  daiBages  for  dilapidaH 
tionfi.     Deg,p,  i.e*%, 

Othob.  To  the   intent  that    we  m^iy  fro^de  ««  remedy 
agamjl  the  covet^ufnefs  of  divers  perjofts^  who  altbo'  they  re- 
ceive 


liiffi  muthfubftancifrtm  tbiir  ehurchis  and  iccUfiaflltal  hw* 
fiees^  d9  yet  mgUQ  tbtir  boujes  and  other  eSfict^  fo  as  n$t  /• 
pTi/erve  them  in  repair^  nor  bmild  them  when  ruinous  and 
/alien  down  ;  hy  reajen  whereof  deformity  cccupitth  the  fiat e  ef 
the  ehtircher^  ana  many  inconvemenetes  enfae :  fVe  eb  ordain 
and  eftablifl)^  that  all  clerks  /hall  take  cetre  decently  to  repair 
the  houfes  of  their  benefice i^  and  other  hnildinj^s^  as  need  ft>all 
require  ;  whereunto  they  Jhalt  be  earuejUy  aamortijhed  by  their 
hifhopi  or  archdeacons  ;  and  if  any  of  them^  after  the  m^iniiion 
of  the  bijhop  or  archdeacom  fi^nll  neglt£I  to  do  the  fame  for  t'-ye 
jpace  of  two  months^  the  htfnop  /kail  cau/e  the  fame  e/}'t£tuolhf 
to  be  doncy  at  the  cojh  and  charges  of  fuch  cirk^  out  of  the 
profits  of  his  church  and  bine/ice^  by  authority  of  this  prefent 
fiatute  \  caufing  fo  much  thereof  to  be  received^  as  /hull  be  Juf» 
ficient  far  juch  reparation,  '  The  chancels  alfo  of  the  church 
they  fhall  cau/e  /«  be  repaired  by  tho/e  iibo  are  bcund  thereunto^ 
actor  ding  as  is  above  expnjftd.  Alfo  ive  da  injoin,  by  attejia'^ 
tion  of  the  divine  judgment j  the  arcbbi/hcps  and  bijhops^  and 
other  inferior  prelateSy  that  tkiy  do  keep  in  rgpair  their  htujts 
and  other  edifices^  by  cauftng  fuch  reparations  to  be  made  as 
they  know  to  be  reedfuL     Athon.  112. 

That  ali  clerks /hall  take  care]  Under  which  general  ex- 
preifion  arc  eamprehcDded  curates  and  prebendaries,  and 
ail  others  having  any  eccleriaftica)  benefice  whatfoever.  Id^ 

l^y hereunto  they  /hail  be  earnejily  admoni/hedby  thtir  bi/kops 
or  archdeaconr]  And  this  hath  fometimes  been  done  by  a 
general  monicion  chrougliout  the  diocAe,  or  deanry, 
Cibf.  751; 

Shall  negk£l  U  do  the  fame  for  the  fpace  rf  ti^o  months^ 
At  lea  ft,  to  fct  about  the  fame  :  for  it  may  be  that  fuch 
time  fliall  by  no  means  be  fufficient  fur  the  finifliing 
thereof.     Id, 

Out  ef  the  profits  of  the  church  emd  benefice]  So  that  it  is 
li^ful  for  the  ordinary  to  fequefttr  the  fame,  for  the 
making  of  fuch  reparations.     Id. 

Caufing  fo  much  thsreof  to  be  received]  And  fold  to  the 
beft  purchafer.     Id. 

As /ball  be  fufficient  for  fuch  reparation]  According  to  rhe 
<)ifcretion  of  the  biihop,  as  particular  occafions  require* 
The  general  pra£lice  is  a  fifth  paft.  And  if  the  party  is 
diflatisfied,  he  may  appeal,     jfthon.  112.     i  Still.  6 1, 

*.  Mepham.  •  f^'e  do  ordain^  that  no  tnquifuion  to  be  made 
concerning  the  defeSls  of  hou/es  or  ether  things  belonffing  to  an 
eccle/iaflical  benefice^ /hall avail  to  the  prejudice  of  another^  un^ 
Ufs  it  be  made  by  credible  per/ons  ftvcrn  in  /otm  of  law ^  the 

L  3  party 


150  2[)t!dpfOattoh£(« 


ftiTty  iniinfltd  being  firft  cited  thereunto.  And  tbetvhele  Jum 
efiimated/or  $be  de/eifs  ef  boufts  or  other  things  belonging  to 
occUfiaftical  benefius^  whether  found  by  inquifttion^  or  by  way 
ofcompofition  made^  the  dioeefan  of  the  place  Jha II  caufe  to  bo 
applied  to  the  reparation  of  fucb  defeSls^  within  a  competent 
time  to  be  appointed  by  bis  difcretion.     Lind.  154, 

Inquffition  to  be  made']  Which  may  be  done,  not  only  at 
the  inftance  of  any  party  interetted,  but  ^Ifo  by  the  judge 
h\mh\i  ex  officio.  For  the  ordinary,  without  any  appli* 
cation  made  by  any  perfon^may  caufe  the  hpufes  of  the 
church  to  be  covenably  repaired  out  of  the  profits  of  the 
benefice.  And  fuch  inquifition  as  aforefaid  may  be  made 
without  any  fame  of  the  defers  preceding.  And  the 
reafon  is  biecaufe  it  is  doncy  not  for  deprivation  of  the 
parfon,  but  for  the  amendment  of  the  defeds.    Id. 

Concerning  the  defers  of  houfes  or  other  things  belonging  to 
en  ecclefiaftical  benefice]  That  is,  of  which  the  beneficed 
perfon  hath  the  burden  and  charge  of  reparatipn ;  as  of 
the  chancel,  inclofures,  hedges,  ditches,  and  fuch  like. 
Id. 

Shall  avail  to  the  prejudice  of  another]  That  is,  of  the 
beneficed  perfon  himfeif,  if  he  be  Jiving;  or  of  his  exe- 
cutors or  adminiftrators,  if  he  be  dead.     Id^ 

Unief$  it  be  made  by  credible  perfons]  As  for  inftance, 
able  and  experienced  workmen  ;  as  alfo  clergymen,  hav- 
ing (kill  and  knowledge  in  fuch  matters,  who  are  ufually 
joined  with  laif  men  in  the  mandates  for  fuch  inquifitioos 
to  be  made.     Id. 

Sworn  in  form  of  law]  That  is,  who  (hall  fwear,  that 
they  will  truly  make  inquifition,  without  hatred  or  fa* 
vour,  or  any  intereft  which  they  have  or  (hall  have  there- 
in.    Id. 

The  party  interejied  being  firft  cited  thereunto]  And  if  the 
witneiTes  of  the  party  fuing  for  dilapidations,  either  for 
favour,  or  becaufe  they  have  taken  the  work  to  be  done, 
or  have  had  a  promife  thereof,  (hall  depofe  that  the  de- 
cays cannot  be  repaired  for  lefs  than  fucb  a  fum  j  the  de- 
fendant, if  he  (hall  fee  caufe,  may  produce  witnc(res  to 
the  contrary,  and  (hall  be  allowed  t«  carry  workmen  up- 
on the  prcmifes  to  infped  the  dilapidations,  and  may 
make  exceptions,  and  difprove  the  efiimate  fif  it  is  ex- 
ce(Eve)  by  more  or  more  (kilful  workmen.     Claries  Tit* 

laS* 

If  the  party  cited  doth  not  appear,  through  contumacy , 
the  inquifition  neverthclefs  may  proceed*    Lifid*  254. 

Or 
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Or  hy  way  $/  comp$Jkion  madi]  For  the  parties  may 
agree,  without  any  inquifition,  for  a  certain  fuqi  to  be 
laid  out  in  the  reparations.    ZriW.  254. 

T'he  d'iocefan  of  the  place  Jhad  caufg  to  be  applied]  So  that 
his  inferior,  namely^  the  archdeacon,  cannot  by  this  con- 
Aitution  do  that  which  followeth.  For  albeit  the  arch- 
deacon niay  admoniih  the  perfon  beneficed  to  make  due 
reparation ;  yet  the  bifhop  only  (ball  caufe  fo  much  of 
the  profits  to  be  received,  as  may  be  fufficient  for  making 
the  reparations.     Lind.  254.  .  . 

Shall  caufe  to  be  applied].  By  ecclefiaftical  cenfures  and 
other  lawful  remedy,  and  alfo  by  fequellration  of  the 
profits.     Lind.  254* 

fyithin  a  competent  time  to  be  appointed  byMf  difiretioti^ 
In  a  juft  and  reafonable  manner ;  ptbefwife  the  party  may 
appeal.     Lind.  2^^. 

By  the  fiatute  of  the  13  £liz.  c.  10.  IVhere  divers  eccler 

Jta/iical  perfonsy  being  endowed  ond pojfejfed  of  ancient  palaces^ 

manjion^houfuj    and, other  edifices  oTsd  buildings  belonging  ta 

ihetr  icclejiajlical  benefices  or  livings^  have  not  only  fuffered  the 

fame  J  for  want  of  due  reparations^  partly  to  run  to  great 

'  ruin  and  decay  ^  and  in  Jome  part  utterly,  to  fall  down  to  the 

ground^  converting  the  timbtr^  lead^  and  f lone s  to  their  own 

benefit ;  but  alfo  have  made  deeds  of  gifts  colourable  alienations ^ 

and  other  conveyances  of  like  efft£l<^  of  their  goodt  and  chattels 

in  their  tife'time^  to  the  intent  and  of  purpoje  afttr  their  deaths 

to  defeat  and  defraud  their  fucceff or s^  of  juch  jufi  anions  and 

remedies  as  otherwife  they  might  andfl)ould  have  hod  for  the 

fame  againfl  their  executors  or  adminiflrators  by  the  laws  eccle* 

fiaflical  of  this  realm ;  to  the  great  defacing  of  the  Jiate  eccU' 

fiaJiitaU  and  intolerable  charges  of  their  fuuefforSy  and  evil 

precedent  and  e^i  ample  for  others^  if  remedy  be  not  provided : 

it  is  therefore  ena^ied^  that  if  any  archbifl)opy   bijhop^  dean^ 

archdeacon^  provojl^  treafurer^  chaunter^  chancellor^  prebendary^ 

or  any  other  having  any  dignity  or  office  in  any  cathedral  or 

collegiate  church  \  or  if  any  parfon^  vicar ^  or  other  incumbent 

of  any  eccleftaflical  living  whereunto  belong  any  houfe  or  houfes^ 

or  other  buildings^  which  by  law  or  cuftom  he  is  bound  to  Iteep 

and  maintain  in  reparation^  —  do  make   any  deed  or  gift^ 

or  alienation  or  other  like  conveyance  of  his  moveable  goods  or 

chattels  J   to  the  intent  and  purpofe  dfore/aidi  the  fuccefjor  of 

him  that  Jhall  make  fuch  deed  of  gift  or  alienation^  fhall  and 

may  commence  juit^   and  have  fuch  remedy  in  any  ecclefiaftical 

*  court  of  this  reqlm^    competent  for  the  matter  againfi  him  or 

them  to  whom  fuch  deed  of  gift  or  alienation  fhall  be  fo  made^ 

for  the  amendment  and  reparation  of  fo  much  of  the  f  aid  dila^ 
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piJdttens  and  detaySy  or  juft  recompena  of  ibefami^  as  hatb 
happened  by  his  faSf  or  default:  in  fuch frt  as  be  mtikt  or 
ought  to  havif  if  he  to  whom  fuch  died  of  gifi  or  aliination 
/ball  be  fo  made^  were  executor  or  adminijlrator  of  him  thai 
made  fuch  deed  or  alienation. 

Note,  here  is  no  appearance  of  thi<(  (latute  being  tem- 
porary :  neverthelefs  it  is  continued  as  temporary  by  the  i 
jtf.  €•  25,  and  further  by  the  21  Ja.  c.  28;  and  not  fur* 
ther  indefinitely  (as  a  grcaj  many  other  (latutes  were)  by 
the  10  C.  r.'  4.  So  (hat  upon  the  whole  there  may  per* 
haps  be  fome  doubt,  whether  this  ftatut'e  is  now  in  force. 

jfhd  dtbtr  edifices  and  buildings]  AlthoMn  this  preamble, 
nothing  is  referred  to  as  dilapidation,  but  decayed  or  ruin- 
ous buildings:  yet  it  is  certain,  th;it  under  that  name  are 
comprehended  hedges,  fences,  ditches,  and  fuch  like^  and 
it  hath  been  particularly  adjudged  conctrning  wood  and 
timber^  that  the  felling  of  them  by  any  incumbent  (other- 
ijpife  than  for  repairs  or  for  fuel),  is  dilapidation;  from 
which  he  may  be  reftratned  by  prohibition  during  his  in* 
cambency,  and  for  which  he  or  his  executors  are  liable  to 
be  profecuted,  after  he  ceafeth  to  be  incumbent.  Gibf. 
752.     2  Bu/ftr.  279.     3  Bul/lr.  158.     Moreqij. 

Againfi  their  executors  or  admini/lrators]  This  aft  only 
snakes  provifion  agalnft  the  particular  abufe^  of  fraudulent 
deeds  to  defeat  the  fucceflbr,  after  the  incumbent  is  dead ; 
but  by  the  rules  of  the  church  (as  appears  by  the  foregoing 
conftruAions)  the  ordinary  Jn  cafe  of  dilapidations,  hath  a 
right  to  take  cognizance  of  them,  during  the  life  of  the  in- 
cumbent, eiiher  by  voluntary  inquiiition,  or  upon  com' 
plaint  made  to  him ;  or  to  enforce  reparation  by  fcqucf* 
tring  of  the  profits,  or  by  ecclefiaflical  cenfures,  even  to 
deprivation.     G''V'753*     3/^.204. 

Their  executors  or  admintftrators]  in  a  Tuft  for  dilapToa* 
lions  in  the  fpiritual  court,  the  executor  of  an  adminiftra- 
tor  prayeif  a  prohibition,  upon  oath  that  he  bad  no  gooda 
of  the  firft  inteftate;  and  the  court  agreed,  that  the  execu- 
tor of  the  admmiftrator  is  not  liable,  unlefs  he  hath  goods 
of  the  firft  inteflate,  or  be  adminiflrator  of  goods  not  ad- 
miniftred  by  fuch  adminiftrator ;  upon  Which,  the  pro^ 
hibition   was   granted,   and  flood.      Gihf  753.      3  Keb. 

By  the  laws  ecrlefiajiual  of  this  realm]  In  acknowledgment 
of  the  right  of  the  ccclefi^ftical  courts  to  the  fole  cogni* 
l&ance  in  the  cafe  of  dilapidations,  a  writ  of  coQfultation  it 
provided  in >tbc  rcgifter.    Gibfy^j.    ^ 

And 
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And  Sir  Simon  Degge  fays,  TuiM  for  diUpidations  nft 
moft  properly  and  naturally  to  be  brought  in  the  fpiricual 
courts:  and  no  prohibition  lieth.  But  nevcrthclefs,  he 
fays,  the  fucceflbr  may  (if  he  will)  upon  the  cuftom  of 
England,  have  a  fpecial  a£lion  upon  the  cafe  againft  the 
dilapidator,  his  executors^  or'adminiftrators.  Dig.p*  !•  i. 
S.     fVatf.  c,  39.     r  Bai,  Ahr.  63. 

So  in  the  cafe  of  Jwts  and  Hill^  B.  2.  flPl  -  An  adton 
upon  the  cafe  was  brought  by  a  parfon  for  <)nap?darionJ9 
againft  his  predrceffiyr  who  had  accepted  another  benefic^, 
and  left  the  houfes  out  of  repair,  fcttinj*  forth,  that  by  the 
cuftom  oj  the^realm  he  ought  to  pay  to  the  fucceflor  fo 
fo  much  as  (hall  be  fufBcient  to  make  the  reparations,  and 
that  the  repairs  do  amount  to  fo  much:  it  was  moved  in 
irreft  of  judgment,  thjit  ^h!s  adion  doth  not  lie.  And 
•of  that  opinion  was  Pollexfen  chief  juftice,  who  ^ried  the 
caufe,  and  was  of  the  fame  opinion  now,  becaufe  it  was 
merely  fuable  in  the  ecclcfiaftical  court.  And  tho*  the 
cafe  of  Day  and  HdU'ngton^  M.  3  Ja.  2.  was  cited  as  ad- 
judged for  the  plaintiff'"  on  a  demurrer;  yet  the  court  now 
inclined  to  Pollexfen's  opinion.  But  the  cafe  being  in  the 
paper  to  be  argued  again,  and  PolTexfen  and  Veotris  dying 
in  the  mean  time,  and  the  cafe  being  argued  again  beferre 
Powell  and  Roolccby  jufttccs,  they  gave  judgment  for  the 
plaintiff.  3  Lev,  268.  Vimr.  'Actions.  O.  c.  Vintr^  Di- 
lapid4tions  ('/)• 

Or  other  incumbent  ef  any  eechfiaftieeil  living]  In  thb  cafe 
of  the  curate  of  Orpmgton^  /f.  27  {^  28  C«  2.  who  was  ap- 
pointed by  the  impropriator,  and  licenfed  by  the  archbifhop 
as  ordinary;  the  court  held,  that  being  but  curate  at  will, 
and  not  toftituted  and  tndu6led,  he  was  not  an  inctMnbent 
within  this  ftatute,  nor  liable  to  dilapidations  ;  and  accord- 
ingly prohibition  Was  awarded  to  ftay  fuit  againft  him  in  the 
fpiritual  court.     '^Keh.  614. 

But  thefe  curates  are  included  within  the  aforefiild  (fon« 
ftitution  of  Othobon.  And  -even  with'refped  to  this  fta- 
tute, it  feemeth  that  this  adjudication  did  proc^d  iipbn  a 
principle  at  leaft  doubtful,  namely,  that  fucb  curates  are 


{n)  It  IS  now  fettled  that  an  a^ion  on  the  cafe  for  dilapida* 
t!oni  lies  at  common  law;  and  it.  makes  no  d}fierence»  wbe* 
ther  it  be  brought  againft  the  executor  of  the  incumbent*  or 
the  incumbent  bimfelf,  who  has  accepted  other  preferment. 
Riuiclifi  T.  Ihfyly.  2  r.  X^.  630.  See  IDWM  and  dfllV* 
m0#  III.  16. 

but 
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butcumtesat  wilL^   In  the  cife  of  curacies  augmeiited  by 

4(iQ  governors  of  queen  Anne's  bounty,  it  is  ceriain,  by  tbe 
fiatute  of  1-  G.Ji.  %*c.  io»  tha(  they  are  perpetual  cures  and 
benefices.  And  as  lo  the  reft»  it  feemeth.  moft  natural, 
from  the  very  words  of  this  fiatutet  to  wndcrftand  this  ex- 
preflion  \9r  othtr  incumbim]  to  denote  efpecially  perpetual 
curates;  for  archbifliopS|  hiihops,  tfeans,  archdeaconf, 
chancellors,  .prebendaries,  and  fucb  like,  had  been  men* 

^tioned  before;  and  then  the  ad  goes  on,  and  recites. par- 
fons,  vicars,  or  otbgr  incumknt  of  aftf  iulifiaftkalUving^ 
wbereuMt$  awf  houjes  or  buildingi  do  Mong*     And  what  other 

,  incumbents  them  (hould  be,  if  they  are  not  perpetual  cu« 
rates,  it  is  not  eafy  to  determine* 

..  Js  hatb  bappentd  bj  bis  fa£f  9r  default^  This  ftatute,  in 
the  particular  cafe  of  a  fraudulent  conveyance,  feems  at  firft 
fight  to  limit  the  fuit  to  the  dilapidations  that  have  grown 
in  the  time  of  the  laft  incumbent;  which  (in  cafe  his  pre- 
deccflbr  did  alfo  leave  dilapidations,  and  die  infolvent)  can** 
not  be  known,  but  by  a  regular  furvey  of  the  Adk&a  at  his 
firft  coming  in,  that  thereby  the  refpe£live  dilapidations  of 

.  the  two  predecefTors  may  be  diftinguiflied.  But  in  other 
ciafes,  the  laft  incumbent,  or  his  executors,  are  chargeable 
with  the  whole  dilapidations  in  whofe  time  foever  they 
bave grown;  and  the  reafon  is,  becaufe  he  had  the  fame 
remedy  againft  the  executors  or  adminiftrators  of  his  prede- 
ceflbr,  and  it  was  his  own  fault  if  he  did  not  make  ufe  of 
iu   Clarke^  Tit.  122.     And  if  fuch  predeceflbr  was  infol- 

.vent;  he  accepted  the  benefice  with  that  charge  and  in- 
cumbrance upon  it. 

And  agreeably  to  this  general  rule  may  this  fiatute  alfo 
be  well  interpreted,  fo  as  to  make  this  claufe  [by  bis  fa^ 
or  difaifit]  to  be  exclufive,  not  of  dilapidations  which  have 

.  grown  in  the  time  of  the  predeceflbrs  to  the  deceafed,  but 
of  fuch  as  may  have  grown  between  the  time  of  bis  deceafe, 
and  tbe  profecution  for  them ;  that  is,  either  in  the  tiqne  of 
the  vacation  of  the  benefice,  or  fince  the  time  of  the  pre* 
fent  incambent.;    Gibf  753,  4. 

^  .  By  the  14  Eliz.  c.  11.  Allfums  efmon^  Ubs  ncovond 
for  or  in  tbt  namo  of  dilapidations^  by  fenUncOj  compojition^ 
or  otbtrvnfu  Jball  witbin  two  years  after  fsteb  receipt^  be  truly 
employed  npon  tbe  buildings  and  reparatiens^  in  refpeSi  wbertof 
Jucb  money  for  dilapidations  fboU  be  paid ;  «»  pain  that  every 
perfonfo  receiving  and  not  employing,  as  aforefaid^  fhall\  forfeit 
double-as  mueb  as  fball  be  fo  by  bim  received  and  not  empleyed ; 
p^biib  forfeiture  fifoU  be  to  tbe  ufe  of  tbe  queen* s  majeflf^  her 
htirs  dndJuQceJfors.     f.  1 8. 

In 
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In  cafe  of  the  inciioibent's  death  within  the  two  yearsy 
it  feemcth  that  the  fame  ought  to  be  paid  by  his  executors 
to  the  fucccflbryto  belaid  out  by  him  (and  not  by  the  ex- 
ecutors) in  repairs.     Gibf»  75^^ 

Finally,  In  order  to  prevent  dilapidations^  it  is  enaded 
by  the  17  G.  3.  r«  53.  as  followeth: 

Where  the  parfon,  vicar»  or  other  incumbent  of  any 
ecclefufiical  living,  parochial  benefice,  chapelry,  or  per- 
petual  curacy,  being  under  the  jurifdi<^ion  of  the  bifliop  or 
other  ecdefiaflical  ordinary,  is  defirous  to  build  or  improve 
Cbc  building*)  belonging  to  his  benefice,  which,  one  year's 
neat  income  will  not  be  fufficicnt  to  put  in  due  repair,  he 
vniifk  iirft  procure  a  certificate  from  an  experienced  work* 
man,  containing  a  ftate  of  the  buildings,  the  value  of  the 
timber  and  other  materials  fit  to  be  employed  in  build* 
ing  or  ri^airing,  or  to  be  fold,  and  alfo  a  plan  or  eftimate 
of  the  work,  which  muft  be  verified  upon  oath  before  a 
juftice  of  the  peace  or  mafier  in  chancery,  ordinary  or  ex- 
traordinary* He  muft  al(b  make  out  in  writing,  to  be 
^ned  and  verified  by  him  on  oath  as  aforefaid,  a  particu- 
lar account  of  the  annual  profits  of  the  living* 

Thefe  muft  be  laid  before  the  ordinary  and  patron  ;  in 
order  to  obtain  their  coitfent  to  fuch  purpofed  buildings 
or  repairs. 

fiut  the  ordinary,  brfofe  he^gives  hi5  confent,  (ball  caufe 
an  inquiry  to  be  made  of  the  ftate  and  condition  of  the 
buildings  at  the  time  when  the  incumbent  eiitered,  ho^ 
long  he  hath  enjoyed  the  living,  what  he  hatl^  received 
for  dilapidations,  and  how  the  fame  hath  been  laid  out: 
and  if  it  (ball  appear  that  the  incumbent  had  by  wilful 
negligence  fuffered  the  buildings  to  go  out  of  repair,  he 
(hsill  pay  down  fo  much  as  the  damages  thereby  occafioned 
ihall  amount  unto,  before  the  ordinary  (ball  give  his  con- 
ftnt. 

If  the  patron  is  a  minor,  idiot,  lunatic,  or  feme  cover^, 
the  guardian,  committee,  or  huft)and  refpe^ively  may 
%8t  for  them. 

If  the  feveral  parties  (hall  declare  their  confent  by  writ- 
ing under  their  hands,  the  incumbent  may  borrow  at  in- 
tereft  fuch  fum  as  the  faid  eftimate  (hall  amount  unto,  af- 
ter dedu£ling  the  value  of  the  timber  or  other  materials 
which  may  be  thought  proper  to  be  fold,  not  exceeding 
two  years  value  of  the  living  after  deducing  all  oujtgoings, 
except  only  the  falaries  to  affiftant  curates  where  neceftary : 
and  as  a  fecurity  (or  the  money  (o  borrowed,  he  may 
mortgage  (he  glebe^  tithes,  and  other  profits  of  the  living, 

6  for 
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for  1  j  years,  or  until  the  principal,  intereifl,  and  cods 
4haH  be  paid. 

'  And  the  nioTtgagee  (hall  execute  a  counterpart  of  the 
mortgage,  to  be  kept  by  the  incumbent ;  and  a  copy  there* 
of  (hail  be  depofited  in  the  bifhop's  rrgrftry. 

And  on  failure  of  payment  of  principal  and  intrreft  for 
Torty  days  after  the  fame  (haU  become  due,  the  mortgagee 
may  diftrain  in  like  manner  aa  rents  may  be  recovered  by 
landlords  from  their  tenants. 

And  a  proper  perfon  (hall  be  appointed  by  the  ordinary, 
patron,  and  incumbent,  to  receive  the  money  borrowed ; 
Mrho  (ball  give  bond  to  apply  the  fame  for  the  purpofea 
intended,  and  (hall  make  contni6ts  pay  the  vrork  pen,  and 
vrhen  finrfhcd  render  a  due  accoant,  to  be  eniered  in  the 
regtftry  aforefsiid. 

Where  new  biiiidings  are  nereflary,  the  ordinary,  pa- 
tron, and  incumbent  may  purchafe  any  building  within 
'one  mile  of  the  church,  and  land  riot  exceeding  two  acres, 
if  the  living  rs  under  lool.  a  year;  if  above,  then  not  ex- 
ceeding two  acres  for  every  lOOl.  a  year.  And  the  pur- 
chafe money  may  be  raifed  by  fate  or  exchange  of  fome 
part  of  the  glebe  or  tithes. 

.  And  every  fuch  inconf^bent  ftaN  annually,  at  his  own 
expence,  from  the  time  fuch  buildings  (hall  be  compleat- 
ed,  infure  at  one  of  the  offices  in  London  or  Weftminder 
the  faid  houfes  againft  accidents  by  fire,  at  fuch  fum  as  the 
ordinary,  patron,  and  incumbent  (hall  agree  on  :  And  on 
negle£l  of  Cuch  infurancc,  the  ordinary  may  fequeiier  the 
profits,  till  fuch  infurance  (ball  be  made. 

And  every  incumbent  fucceffively  (hall  pay  the  inteireft 
f of  the  principal  money  due  upon  fuch  mortgage,  yearly, 
as  the  fame  (hall  become  due,  or  within  one  month  after, 
and  alfo  5I.  per  centum  ofthe  money  originally  advanced 
upon  fuch  mortgage ;  21  G.  3.  c.  66.]  and  if  fuch  incuai- 
bent  (hall  not  reftde  twenty  weeks  within  each  year, 
computing  from  the  date  of  the  mortgage  deed,  he  (hall  in- 
ilead  of  5 1,  pay  lol.  per  centum  yearly ;  fuch  payments  to 
be  made  till  the  whole  principal  and  intereil  (hall  be  dif- 
charged ;  And  in  default  of  fuch  payment,  the  ordinary  may 
fequefter  the  profits  as  aforefaid. 

And  where  there  (hall  be  no  houfe,  or  a  very  mean  one, 
on  a  living  worth  above  lOol.  a  year,  and  the  incumbent 
(hall  not  refide  in  the  pari(h  twenty  weeks  within  any 
year,  and  he  (hall  not  think  fit  to  lay  out  one  year's  in- 
come where  the  fame  may  be  fufiicient,  nor  to  apply  in 
manner  afo/efatd  for  two  years  income,  the  ordinary,  with 

coofent 
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Qpnfent  of  the  patron,  may  procure  (iich  plan,  eftimate  and 
certificate  as  aforefaid,  and  proceed  in  Ae  execution  of  the 
purpores  of  this  ad,  as  if  the  incumbenc  had  confented  ; 
and  the  mortgage  executed  by  the  ordinary  fliall  be  bind«* 
ing  on  the  incumbent  and  his  fucccfibrs.  • 

And  tf»e  governors  6f  queen  Anne's  bounty  may  lend- 
money  not  exceeding  tool,  in  refpefi  of  a  living  not  ex* 
ceeding  50!.  a  year,  without  intereft;  and  where  the  an« 
nual  value  exceeds  50 1.  they  may  lend  any  fum  not  exceed* 
iog  two  years  income  at  the  intereft  of  i^per  anu 

And  colfeges  and  other  corporate  bodies,  having  the 
patronage  of  livings,  may  lend  money  for  the  purpofea^ 
aforefaid  without  intereft  (0). 

Note,  The  forms  of  intiruments  relative  to  the  afore- 
faid  proceedings,  are  drawn  out  fpecially  in  the  a£l  itfelf 
(with  a  fupplement  by  the  2f  G.  3.  c*  66). 

Dimiflbry  letters.     See  iDrtlitiatioilf 


TXlocefe  (from  JiomrcD,  feorfim  habito:}  (ignifies  the  ctr- t>tocefe,  w1nt< 
^  cult  of  every  bifliop's  jurifdi£iion.     For  this  realm 
hath  two  forts  of  divilions;  one  into  (hires  or  counties  in 
refpcd  of  the  temporal  ftate ;  and  another  into  dioccfes, 
io  regard  to  the  ecclefiaftical  ftate.     1  Inft.  94, 

:t«  The  bounds  of  diocefes  are  to  be  determined  by  wtt«  Bovnairr.' 
neies  and  records,  but  more  particularly  by  the  admini* 
flmioo  of  divine  ofllices.  To  which  purpofe,  there  aire 
two  rules  in  the  canon  law:  in  one  caf^' upon  a  difpute 
between  two  bifliops  upon  this  bead,  the  diredion  is,  that 
tbey  proceed  in  the  bufiaefe,  by  ancietit  books  or  wriiings^ 
and  irifo  by  witoeffcs,  reputation,  and  other  fufficieot  proof :« 


(#)  It  has  been  decided  that  money  given  by  will  to  trt&i  a 
paribnage  houfe  at  the  end  of  the  garden  of  the  former  par-'' 
fonage  hoa(e«  is  not  within  the  ftatute  of  morrnaain,  no  land 
being  to  be  purchafed.  Brodh  v.  Duit  9fChando$»  1  Br,- 
444*  a  Ed*  And  the  iame  point  was  ruled  as  to  1000 1,  given 
by  archbifliop  Seeker,  to  be  laid  out  in  repairing  parfonagf 
hottfcs*     JUtnntf'Gmral  v.  the  Bijhof  of  Cbffier*    Ii» 

1  in 


in  die  other  ctfci  where  the  qyefiion  was,  hy  whom  » 
church  built  upon  t^e  conSnes  of  two  diocefes  (hould  be 
confecrated ;  the  rule  laid  down  is,  that  it  (houid  be 
confecrated  by  the  bifhop  of  that  city,  who  before  it  was 
founded,  baptized  the  inhabitants,  and  adminiftred  to  them 
other  divine  offices*     GUf.  i^^*  ip) 

JorifiliaMn.  3*  The  jurifdi&ion  of  the  city  ii  not  included  in  the 

name  of  dioci/i*  So  faith  the  canon  law :  and  according- 
ly, in  citations  to  general  vifitations,  dire&ed  to  the  clergy^ 
it  is  ordered  to  cite  the  clergy  of  the  dty  and  diocefg. 
Gibf.  1 3  J. 

BiAop  in  an-        4*  A  bifliop  may  perforn)  divine  offices,  and  ufe  his 

Mhcr'i  diocftft.  epifcopal  habit,  in  the  diocefe  of  another,  without  leave  {q)\ 
but  he  may  not  perform  therein  any  ad  of  jurifdifHon, 
without  permiffionofthe  other  bifliop.   Gibf.  133, 134.  \r) 

Clerk  in  cwo  5*  A  clergyman  dwelling  in  one  didcefe,  and  beneficed 
in  another,  and  being  guilty  of  a  crime,  may,  in  different 
refpe£b,  be  puniihed  in  both :  that  is,  the  bi(hop  in  whofe 
diocefe  he  dwe]ls,  may  profecute  him;  but  the  fentence, 
fo  far  as  it  affeds  his  benefice,  mull  be  carried  into  execu** 
tion  by  the  otner  biihop.    Gibf  134.  {$) 


Dil^enfation* 


I^Otwithftanding  the'flatute  of  prbvifors^  and  divers 
r  other  ftatutes  againft  the  papal  incroachments  upon 
the  ecclefiaftical  jurifdiAion  in  this  realm,  the  pope^s 
power  ftill  prevailed  againft  aU  thofe  ftatutes ;  and  parti- 
eutarly  in  the  matter  of  difpenfations,  which  was  one 
great  branch  of  the  revenue  of  the  apoftoHck  fee. 

fiut  by  the  ftatute  of  the  2$  H.  8«  c,  2i.  it  is  enaded^ 
that  no  fir  fin  Jballjue  U  tbi  bijhop  er  Jet  of  Ronu^  or  to  anf 
foffon  having  or  pretending  any  authority  by  tbeftmos  for  It* 
eenfes^  difpenfations^  iompofitions,  faculties,  grants^  refcripts^ 
eUifgacieSf  or  any  other  inftruments  or  writings^  for  any  caufe 


{p\  X.  2.  19.  13.     3,  36.  I. 
'   iq)  Clem. I*  7.  z* 

(r)  Except  againft  thofe  who  have  by  force  expelled  him 
from  his  ow^Q  diocefe.     Clem*  2.  2. 

.  (/)  3t.  2.  2.  14.  • 

•  *  ♦        .  or 
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•r  mattirfmr  which  any  Ucenfe^  dlfpenfation^  e9mpo/Ulon^  fa» 
(ulty^  grant  J  nfcript^ '  diUgacy^  inftrument^  fir  $thtr  writings 
bath  been  ufed  to  te  obtained  at  the  fee  of  Rmrn^  Gr  by  authority 
thereof y  or  of  any  prelates  of  this  realm ;  or  that  in  caufeS 
of  neceffity  may  lawfully  be  granted  withoac  offending  the 
laws  of  Qod  :  but  the  fame<^  necejfary  for  the  king  and  hif 
fubjiClsy  upon  due  examination  of  the  caiifes  emdquoHties  of  thi 
per  font  procuring  the  fanuy  Jhall  be  granted  within  the  realm 
and  not  elfewbere^  in  manner  following,  and  none  other* 
wife  ;  that  is.  The  archbijhop  of  Canterbury /bail  have  power^ 
by  bis  difcretionj  to  grant  by  an  injirument  under  his  fe^U  unta 
the  king,  his  heirs  and  fueceffors^  as  well  allfueh  licences^  difm 
penfatims^  compofitions^  faculties j  grants^  refcripts^  delegacies^ 
inflrumentSf  and  all  ether  writings,  for'  caufes  not  being  «if- 
trary  to  the  laws  of  God^  as  bcfve  been  ufed  to  be  obtained  bf 
the  king  or  any  of  his  fubje^s  at  the  fee  of  Rome^  or  any  perfon 
by  authority  of  the  fame ;  and  all  other  licences^  difpenjations^ 
faculties^  compofitions^  grants^  refcriptSf  delegacies^  tnfirumgnts^ 
and  other  writings^  upon  all  fucb  matters  as  fball  be  coteoop 
nienf  and  ntceffary  to  be  hady  for  the  honottr  andfurety  of  tog 
iingy  and  the  wealth  and  profit  of  the  realm  :  ft  that  the  faid 
arcbbijbop  in  no  wife  Jhall  grant  any  difpenfation,  licence^  re^ 
fcripty  or  any  other  writing  afore  rebearfedj  for  any  eatife  re* 
pugnant  to  the  law  of  God,     f.  3, 

j/nd  the  faid  arcbbijhopj  after  due  examination  of  the 
caufes  and  qualities  of  the  perfons  procuring  the  fame^  fball 
have  power  by  himfelfy  or  by  bis  Jitffrcient  and  fubftantial  com^ 
miffary  or  deputy  ^  by  his  difcretion  from  time  to  time  to  grant 
and  di/pofe,  by  an  injirument  under  the  name  and  feal  of  the 
faid  arcbbijbop y  to  any  of  the  khg^sJubjeSisy  all  manner  ofli^ 
cencesy  difpenfations^  faculties^  CompofstionSy  delegacies^  rC" 
fcripts,  inJlrumentSy  or  other  writings y  for  any  fuch  caufe  or 
tnattery  whereof  heretofore  the  fame  have  been  accuflomed  to  be 
bad  at  the. fee  of  Rome y  or  by  the  etutbority  thereof y'  or  of  any 
prelate  of  this  realm,     f.  4*         ' 

Neverthelefsy  the  faid  archbi/bop  or -his  commij/iry  Jhall  not 
grant  any  other  licence,  difpenJatioUy  compofition,  faculty y  wri*^ 
ting,  or  injlrumenty  in  cafes  unwont  and  not  accuflomed  to  bo 
bfid  at  the  court  of  RomCy  nor  by  authority  thereof,  nor  by  any 
prelate  of  this  realm,  until  the  king  or  his  council  Jh^M  be  ad^ 
vertifed  thereof y  and  determine  whether  the  fame  Jha/l  commonly 
pafs  as  other  difpenfaiions  faculties  or  other  writings  Jhall  or  no  ; 
on  pain  that  the  grantor  Jhall  make  fine  at  the  king's  will :  and 
if  it  be  determined  by  the  king  or  hjfScouncil  that  the  fame  Jhall 
p(sfsy  then  tbejaid  arxhbijhp  on  Ins  ammijfaryy  haWng  licence 

:•  ./ 


ifthi  king  by  bii  hill  ajfigntd^  fiutU  dijptn/i  with  tbim  ^£§rd'^ 

PrcvidiJt  thai  mo  difpenfation^  Hancey  faculty^  or  othir  r/- 

fifipt  or  writing  to  hi  granUd  by  the  /aid  anhbijhop  or  bii 

xommiffary^  being  iff  fuch  importances  that  the  tax /or  the  «r- 

peditwn  thereof  at  Rome  extended  to  the  fum  tf  ^L  or  above^ 

Jbali  in  any  wife  be  put  in  execution^  till  it  be  confirmid  by  the 

king  under  the  great  feal^  and  inioHed  in  the  chiinctry,  in 

&  roll  by  a  clerk  to  be  appointed  for  the  fame  \  and  this  a  Si  Jbail 

hi  a  fuffident  warrant  to  the  ihanceuor  or  keeper  of  the  great 

fealy  to  confirm  in  the  king$  name  the  aforejaid  writings  paffed 

under  the  Jaid  archbi^op*s  feal,  by  Inters  patents  in  due  form 

to  be  made  under  the  great  feal :  remitting  as  well  the  faid 

writing  under  the  archbiJhop*s  feal^  as  the  jaid  confirmation 

under  the  great  Jeal^  to  the  parties  from  time  to  time  procuring 

for  the  fame.     A^  ^^^  f^^^  licences^  dfpenfations^  and  other 

writings^  for  the  expedition  whereof  the  faid  taxes  to  be  paid  at 

Rome  WiTi  under  4I.  which  be  matters  of  no  great  importance^ 

fbaUpafs  only  by  the  arcbbljhop's  feal^  and  Jhcll  not  of  any  ne^ 

cejfity  be  tonfirmed  by  the  great  jeat,  unlefs  the  procures  tboreof 

defire  to  bavejhe^fo  confirmed  i  in  which  cafe  they  Jhall  pe^ 

for  the  faid  great  fea!^  to  the  ufe  of  the  king^  5s.  and  not  abovot 

'  over  and  bcfidesjucb  taxes  as  fholl  be  hereafter  limited  fur  the 

makings  writings  regifleringy  confirming  and  inroUing  of  fuch 

lic^nees^  eot^rmations  and  writ  logs  ^  under  the  faid  tax  of^.  f.  6. 

And  ^evtry  fuch  licence^  difpenfation^  compofition^  faculty^ 
'tifcriptf  and  writings  for  fuch  caufes  as  the  tax  was  wont  to 
be  4!.  or  above^fo  granted  by  the  arcbbifl)op^  and  confirmed  un- 
der the  greatfial  \  and  all  other  licences^  dijpenfatiensy  facul- 
ties^  refcriptSy  and  writings  to  be  granted  by  the  archbijb^ 
wberiunto  the  great  feal  is  not  limited  ^f  necejfity  to  be  put^  by 
reafon  that  the  tax  of  them  is  under  4).  ifi^all  be  as  effeSfualin 
the  law  J  as  if  they  bad  ban  obtained  of  the  fee  of  Rome^  or  ef 
any  other  perfo^^  ^y  authority,  thereof ^  without  any  revocation  or 
repeal  thereof  to  be  had.     f.  7. 

^  .  And  all  childr-en  procreated  after  folemnizition  of  any 
marriage  to  be  had  by  virtue  of  fuch  licences  or  difpenla- 
ttooji)  JbaUhe  taken  to  be  legitimate^  in  all  courts  as  wellfpi- 
ritual  as  temporal  and  in  esU  other  places ^  and  fhall  inherit 
!tbe  inheritance^  of  their  parents  and  amceftors.     {.  8. 

And  the  archbijhap /ball  conjiitute  aclerk^  who  fi)aU  write 
etndregifter  every  fuch  licencCf  difpenfationy  faculty^  writings 
\or  other  inftrument  to  be  granted  by  the  faid  archbifhop  ^  atid 
ftall  Jind^  parchment ^  wax^  andfilken  laces  convenient  for  the 
Jami  i  andjbatl  take  for  bis  pains  fuch /urns  as  are  in  this.aSt  ^ 

hereafter 


SDiQimfatioti;  i6i 


htnafier  timifid :  And  ihi  king^  hy  Itiiirs  paiinis  uadfr  tbi 
great  fiai^  Jball  cinfiitutt  cm  fufficUni  clerk^  bging  harntd  in 
the  courfe  of  the  chanury^  who  Jiall  always  hi  atundant  upm 
tbi  hrd chancilUr  er  iapiref  thi gnat Jial i  and Jbail maii^ 
writi^  and  innli  tbi  eonfirmation  if  all  fucb  licenas^  dif- 
pin/at iorft^  infirumentSy  or  cthir  writings^  as  Jball  b'i  thitbir 
brought  UTidir  thi  archhiJhop*s  feal^  tbirg  to  hi  cotifirnud  and 
inroUid  ;  and  fhaU  alfo  intitii  in  bis  boeks^  and  inroll  of  ri" 
iordt  fucb  otbir  writings  as  Jhall  tbithir  hi  brought  under  tbi 
^rcbbijhop'sfeai,  not  to  hi  confirmidi  taking  for  bis  pains  tbi 
ftims  in  this  a^  henafter  appointid.  And  as  Will  the  faid  clerk 
appantid  by  tbi  aychbifhop^  as  the  clerk  appointed  by  tbi  iing^ 
Jball  fubfcribi  tbiir  names  to  iviry  Juch  lic-ence^  difpenfatUn^ 
faculty^  or  ether  writings  that  Jball  como  te  their  hands  to  be 
written^  made,  granted^  fealidj  confirmed^  regtjieredy  and  ia- 
rolled.     C  9, 

And  there  Jball  be  tW9  books  made  if  one  tener^  in  which  Jball 
bi  contained  thi  taxisofaiicu&omMe  dirpenf^tions  (t)facul' 
tiiSy  licences^  and  ether  %vritings  went  to  be  fped  at  Rome ; 
which  book,  and  every  leaf  of  thofe  boeks^  and  both  fides  of 
roery  leaf^fbaU  be  fubfcribed  by  the  archbijhop  of  Canterbury^ 
the  lird  chancellor^  the  lord  tnafurer^  and  the  two  chief  jt^^ 
ticesi  to  which  b9oks  all  fuitors  for  difpenfations^  faculiiis^ 
licences  J  and  ether  writings  afore  rehearjed^  Jhall  have  recourfe 
if  they  require  it ;  and  one  of  the  fa  id  books  Jhall  remain  in  thi 
bands  of  the  faid  cLrk  to  be  appointed  by  the  archbijhop^  and 
tbi  other  to  remain  with  the  clerk  of  the  chancery  to  be  appointed 
by  the  king  \  which  clerk  of  the  chancery  Jhall  alfo  intitii  and 
noti  particularly  and  daily  in  his  biok  ordoimd  for  that  pur» 
pvfiy  thi  number  and  quaUties  of  tbi  Afpenfations^  faculties^ 


{/)  By  this  book,  of  which  one  copy  at  lead  is  fiill  remainioe* 
we  (ee  the  extent  of  the  powers  originallj  conveyed  to  the 
archbifhop  of  Canterbury  by  this  a^;  and  by  comparing 
thofe  powers  wi;h  feveral  ftatates  which  have  been  iince  made, 
we  fee  in  what  particulars  they  have  been  limited  and  re- 
(Iraioed.  For  the  age  required  for  inftitittion  to  a  benefice* 
the  ages  required  for  orders,  the  degrees  within  which  per* 
fons  may  or  may  not  marry,  and  (everal  heads  which  are 
there  fet  down  as  cafes  Mfpenfallel  have  been  fince  fixed  by 
particular  a£b  of  pariiamenc,  and  rendered  unalterable  by 
difpenfation.  And  as  to  the  cafes  that  are  ftill  difpenfable, 
(fuchasplnralitiesy  unions^.coramendams,  nouries,  ordtsB  extra 
iekeporay  and  the  like ;)  whatever  is  to  be  obferved  of  chefti 
will  iall  noft  properly  under  their  refpeftivc  heads.  Gib. 
Cod,  91. 

\qu%  lU  M  Uiencts^ 


z  62  DiQienfation^ 

Vtceneesi  and  otber  wrhihgsy  which  Jhall  bg  fgahi  only  vntb  the 
ftal  9f  thi  archLiJhcpy  find  aifo  uthub  Jhali  he  Jtaltd  tuhb  tbg 
[aid  fealy  and  C99ijirmed  vjttb  the  great  JeaL     f.  1 1. 

Jnd  no  man  fuing  for  dijpenjatigns^  facultiis^  licrncgf^  $r. 
other  writings^  which  were  wonhto  befped  at  Rcnu^  Jhallpay 
any  more  for  the  Jame^  than  fhall  he  limited  in  the  f aid  dupli* 
cate  hooks  of  taxei  \  oniy  ampofttions  excepted^  of  which ^  being 
arbitrary^  no  tax  can  be  made^  wherefore  the  tax  thtrtof  fhcdl 
be  fet  and  limited  by  the  dijcretion  of  the  faid  archbtfhop  and 
the  lord  chancilor  or  lof  d  keeper  of  the  great  feal ;  and  fucb  as 
exaSl  or  receive  of  any  fuitor  mofe  than/hall  be  contained  in  tht 
faid  book  of  taxes  j  Jhall  jtrfit  ten  times  as  much^  half  to  the 
kingn  and  half  to  him  that  Jhtili  fui.     f.  12. 

And  the  faid  tax  fnali  be  emplyed  and  ordered  as  hereafter  . 
gnfueth  \  that  ii,  '/  the  tax  extend  to  4I  or  abotn,  by  reafon 
whereof  the  Wf  iting  whi.  h  fliall  pafs  by  the  arcbiJhop*s  ftal 
viu/i  be  CO  firmed  by  the  apptnfion  of  the  great  feal^  the  Jame 
Jhali  he  dit  ided  into  three  pc  rts  ;  two  pat  tt  whereof  Jhali  be  di^ 
vided  into  four  y  of  wWuh  three  parti  (hJl  go  to  the  king,  and 
the  remaining  fouftb  part  Jhntl  be  divided  into  three^  whereof 
the  chancellor  or  lord  keeper  Jhali  have  two^  and  the  faid  clerk  of 
the  chancery  ove.  And  the  remaining  third  part  of  the  whole  tax 
Jball  be  divided  into  three  ;  iLhereof^the  archbijhop  Jhali  have 
two^  and  his  officers  one^  uhich  one  part  Jha /I  be  divided  equally 
between  the  fatd  clerk  or  reg^Jltr^  and  the  archbijhop* s  commif-' 
far y  appointed  to  feal  the  Jaid  inftruments*     T.  fj. 

If  the  tax  be  undir  4.!^  and  not  under  40s,  then  the  faid 
tax  /hall  be  divided  into  three  parts  as  is  aforefaid^  whereof 
the  king  Jhali  have  two  parts^  abuting  33  4CI,  which /hall  bets 
thejaid  clerk  of  the  chancery  for  his  trouble ;  and  the  archb'Jhop 
and  his  officers  Jhali  have  the  third  pat  t^  of  which  the  arch" 
b'Jhop  Jhali  have  one  moiety ^  and  his  faid  cUrk  and  commiffary 
the  other  moiety  ^  cquaily  betwixt  them.  And  if  the  tax  be  un^ 
der  40  jy  and  not  under  26s  8(1  \  it  Jhali  be  divided  into  two 
partSy  whereof  one  Jhali  be  to  the  king^  deduSfing  2S  for  the 
faid  clerk  of  the  cbanary  for  hjs  pains  \  an^  the  other  Jhali  be 
to  the  archbijhop  and  his  officers^  whereof  the  archbi /hop  fhall 
have  one  moiety^  and  his  Jaid  clerk  and  commiffary  the  other 
moiety  eqtialls  betwixt  them.  And  if  the  tax  be  under  26s  8d, 
and  not  under  20  8  ;  the  fame  Jhali  be  divided  into  two  parts^ 
whereof  the  king  Jhill  have  one^  abotinv  2s  to  the  faid  clerk  cf 
the  chancery  5  and  the  archbijhop  and  his  faid  clerk  and  com^ 
mijfary  fboll  have  the  othiir  part  eq^ually  among/l  them.  And  \f 
the  tax  be  undtr  aos  ;  the  f^me  fhail  be  to  the  faid  CimmiJJary^ 
iUrk  of  the  arcbbiji^^i  and  cUtk  of  the  chancer  y  ^.equally  amongfi 
tbexi*     f*  14*  ^  .  .  I 

Provided^ 


S>tfpettfatiott^  ts^ 


PrcvfdeJ^  thai  this  a£f  Jhall  net  be  pnjudicialto  the  atcb^ 
htjhcp  ofYofk^  or  to  any  bifhop  of  this  realm  ;  but  that  they 
fnay  lawfully  difpenfe  in  all  cafeSy  in  uhich  they  tvere  wont  to 
eiijpenje  by  the  common  law  or  chjlom  of  the  tealm  before  the 
making  of  this  /j/f/,      f.  15. 

Jtnd  if  ii  happen  that  the  ffe  of  the  at  chb'ijhoprici  of  Canter^ 
huryfhall  be  void  \  then  ftsch  licencts.,  difpenfations^  facultiei^ 
injlrumenti^  ohdother  writingi  Jbdl,  during  the  vacation^  bg 
granted  under  the  name  andJealoftheguardiaTt  of  the  fpiritu* 
alties,     f.  16.' 

^nd  if  the  archbijhop  or  guardion  of  the  fpiritualties  fhalt 
refufe  or  diny  to  grant  any  licences^  d fpenfati ens ^  faculties^  in^. 
Jfrbfnents^  or  other  writings^  to  any  p«rfon  that  ought,  upon  d 
good^  jufl  and  rea finable  caufe  to  have  the  fame '^  then  the  chan^ 
lellor  of  England^  or  the  lord  keeper  of  the  great  feal^  on  com^ 
plaint  th&eof  made^  fhall  direSl  the  hinges  ivfit  to  the  fas  J 
archbifhop  or  gudrdian^  enjoining  hiwy  upon  a   certain  pain 
iBerein  to  be  limited^  that  he  fhall  in  due  form  grant  thtjame^ 
or  ilfe  fignify  to  the  king  in  the  court  of  chancer y  at  a  certain 
iay^  for  what  caufe  he  refufed  to  grant  the  fame  5  and  if  it 
»   Jhall  appear  to  the  fdid  chancellor  or  hrd  keeper^  upon  fuch  cerr 
iiftcate^  that  the  caufe  of  refufal  ivas  reafonalle^  jufl  and  good^ 
then  ii  fo  being  proved  by  due  feanh  and  examination  fhall  be 
admitted  and  allovued.     And  if  tt  fhall  appear  upon  the  faid  cer^^ 
tificate^  that  the  caufe  of  refufal  was  nA  jufi  and  reafonable^ 
then  the  king  being  thereof  informed^  after  due  examination  bad 
that  the  fame  may  be  granted  without  offending  the  law  ofGocf^ 
fhall  have  power  to  fend  his  writ  of  injunilibn  under  the  great 
fealout  of  the  chancery^  commanding  the  archbifhop  or  guardian 
to  make  grant  t  her  if  of  by  a  certain  dny^  and  u^ider  a  Cfrtdln 
pain  in  the  faid  wnt  to  be  contained.     And  if  the  faid  arch"* 
bifhop  or  guardian^  after  receipt  of  the  faid  writ^  ^ff^fc  or  de* 
ty  to  grant  the  fame  as  enjoined  by  the  /aidU;*it^  and /hew  na 
jufl  caufe  why  he  /hould  do  fi\  then  he  fh^Al  forfeit  fuch  pain 
and  penalty  as  fhall  be  limitrdand  exprejfed  in  the  faid  writ  of 
injunSfion,     And  the  king  may  give  power ^  by  commiffvM  under* 
the  great  feal^  to  two  fuch  fpiritual  prelates  or  per  Jons  as  wifl 
do  and  grant  the  fame,     f.  17. 

And  if  any  perfon  fhall  fue  to  the  court  or  fee  of  Rome^  or  ts 
any  perjon  claiinfng  authority  by  thejame^  for  any  licence ^  fa^ 
culty^  difpenjationy  or  other  thing  contrary  to  this  a<f7,  or  put 
the  fame  in  ^execution^  or  attempt  to  do  any  thing  contrary  to 
this  a£li.  he  fhall  iruur  m  pramunire.  f.  2^*  And  by  the 
13  Eliz,  c.  l,f  3.  he  fhall  be  guilty  of  high  treofon. 

tyithout  offending  the  laws  of  God"]  By  this  claufe  rhe  arch- 

bilhop  Wjks  reftiained  fro'tn  granting  dirpcrfations  of  feve* 

"  Ma  lal 
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ral  kiods  wbich  the  popes  ufually  granted,  and  iti  ottief 
countries  do  ftil)  grant ;  as,  for  marriages  within  the  de- 
grees prohibited,  for  an  alien  who  underft^ndetb  not  our 
mother  tongue  to  have  a  benefice,  and  (before  the  ftatutes 
of  difiblution)  for  any  appropriation  of  a  benefice  with  cure 
Co  a  nunnery.     Gitf.  89.     Hob.  148. 

In  manner  folbwing^  and  none  other wife^  The  kings  of 
England  from  time  .  to  time,  ^  in  every  age,  before  i\it 
time  of  Henry  the  eighth,  have  ufed  to  grant  difpen(a* 
lions  in  caufes  ecclefiaftical.     G$dh*  108. 

And  notwithftanding  this  negative  claufe,  it  hath  been 
held  and  allowed,  in  the  cafe  lof  Colt  and  Glover^  M.  id 
%t  (»]  that  the  king  is  hot  thereby  retrained  from  grant- 
ing difpenfations ;  but  that  his  authority  remains  full  and 
perfed  as  before,  and  he  may  flill  grant  them  as  king ;  for 
all  afis  of  juftice  and  grace  flow  from  him.     Before  which 
time,  the  like  had  been  declared,  in  jthe  cafe  of  /frmigir 
and  Holland^  H.  39  Ellz.  (x)  that  the  king  by  the  preroga* 
tivlB  he  hath  at  common  law,  might  grant  fuch  a  difpenfatioA 
as  was  then  under  debate,  namely,  to  hold  a  benefice  in 
commendacti  without  the  archbifhop;  this  ftatute  only 
transferring  the  authority  of  the  bifiiop  of  Rome  to  the 
archbifhop,    but  not  intending   to  take  away  from    the 
king  (who  is  tiot  named  in  the  ftatute)  the  ancient  prero- 
gative  of  the  crown.     Which  refolution  is  more  diftinfi- 
vr  delivered  by  Movrt\  that  in  cafes  where  the  archbifhop 
Bad  not  authority   given  him  by  this  ftatute,  the  king 
might  grant  difpenfations  as  the  pope  had  done,  becaufe 
the  papal  authority  was  transferred  to  the  crown;   but 
that  all  difpenfations  which  this  ftatute  enables  the  arch- 
biCbop  to  grant,    are  neceftarily  to  be  pafled  in  the  form 
direaed  by  the  ftatute.    Since  both  which  cafes,  it  hath 
been  delivered,  in  the  cafe  of  Event  and  Afiuitbiy  {Palnim 
457*}  ^^^^  ^l^'*  ftatute  gives  the  archbifliop  a  power  con- 
current with  the  power  which  the  king  had  and  ftill  hatli 
at  common  law  ;  and  that  a  difpenfation  granted  bv  the 
king,  or  by  the  archbifliop,  is  good;  and  altho^  this,  aa 
the  other  tWo,  is  delivered  in  the  cafe  of  a  commendam« 
'  yet  this  declaration  of  a  power  in  the  king,  ilotwithftand- 
ing  the  negative  claufe  in  the  ftatute,  feems  to  be  general 
as  to  all  other  difpenfations.    [Howjufily  or  reslu>nably 


(«)  Hoh.  146. 

{x)  Cro*  Eliz*  $^tg  6qu    Moore  54a« 


-H* 


delivered, 
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dt\iV€rtdi  Or*  Gtbfon  fm j  he  will  not  pretend  to  affirm.] 
Giif.  88. 

jf/ttr  dui  examination]  After  which»  if  the  arcbbilhop 
aftroi  the  caufe  juft,  there  (hall  be  no  exception  or  aver- 
ment by  the  court  or  by  the  party  againft  it.  But  in  caii 
he  deny  to  difpenfe  with  any  perfon,  who  upon  a  good^ 
juft  and  re afonable  caufe  ought  to  have  a  difpenfation  ;  a. 
remedy  is  provided  in  the  following  part  of  the  zSt»    Hot, 

158. 

Inrollidin  tbi  chancery']  Which  inrollment  is  not  a  ne* 
ceilary  condition,  fo  as  to  render  the  difpenfation  null  with- 
out it;  but  the  negle^  is  a  contempt  in  the  clerk;  who 
alfo  ought  to  enter  it  at  length  in  a  roll,  and  not  a  papte* 
book  or  by  way  of  memorandum.     Dyer,  233.  Mo.  447. 

After  foltmnizatian  of  any  marriage  to  be  had  by  viriue  of 
pich  licences  or  di/penfotiom]  And. by  the  marriage  ad  of  the 
16  G,  2.  c.  33.  the  archbilhop  of  Canterbury's  right  of 
granting  fpecial  licences  of  marriage  is  particularly  referved 
to  him. 

Cufl enable  difpenfationi]  Among  thefe  is  the  right  of  con^ 
ferring  degrees  or  all  kinds,  for  which  faculties  had  been 
cuftomarily  grantable,  and  which  this  aA  hath  veftcd  in 
the  archblQiop  of  Canterbury.  Which  power,  as  it 
hath  not  been  abrogated,  or  touched,  by  any  fucceeding 
law,  fo  k  hath  been  exercifed  by  the  fucceeding  areh- 
bifliops,  as  a  right  vefted  in  their  fee  by  nolefs  than  parlia- 
mentary authority ;  to  which  authority,  as  conveyed  by 
the  aft,  fpecial  reference  is  made  in.  the  body  of  every  fa- 
culty that  is  granted  upon  this  head.     Gibf.^i*  (y) 

Or  to  anyiijbop  of  thif  realm]  The  canonifts  are  much 
divided  about  the  power  of  bifliops  in  the  point  of  dif* 
penfing ;  but  the  Glofs  f^^ys,  the  more  common  opiniou 
is,  that  a  bi/hop  may  difpenfe  wherefoevtr  it  is  not  found  ta 
be  prohibited  \  and,  generally,  wherefoever  a  difpenfation  is  mt 


(y)  But  aUbovgh  the  archbiihop  can  confer  all  the  degrees 
irfiicii  are  taken  io  the  untverfities,  yet  the  graduates  of  the 
two  o^iverfities,  by  various  ads  of  parliaisent,  and  other- 
regiilao^QSt  are  entitled  to  nany  privileges  which  are  not  ex- 
tended to  what  is  called  a  Lambeth  degree :  as  for  iaftaneet 
thofe  degrees  which  are  a  qualification  for  a  difpenfacioii  to 
^old  two  livings,  are  conSned,  by  21  ^T.  8.  <.  ij..^  23.  to  the 
two  univerfi^w.  i  $L  Com.  381.  Ed,  Cbrifl.  9.  14.  Aad 
though  the  archbiihop  h%ve  authority  to  grant  difpenfations  to 
i^oM  xm^  Jiviags,  ihey  mod  be  confirmed  uunder  the  great 
fral.    4^..sr.  i3f  aod«s^£f..8.  r.  21.  iM*>ir/ra. 

M  3  prohibited^ 
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frohihiiid^  it  is  underfiood  u  be  ttrmitted:  which  difpenCi- 
tions  fecm  to  refer  chiefly  to  canonical  defe^i^  ^tnd  ifre-,^ 
gularicies  of  that  Icind.     Gtbf.  ()i,  ^ 

By  the  feveral  iiamp  a£^8;  every  difpenfatioii  or  faculty 
from  the  archhifbop  oi  Canterbury,  or  cnader  of'  ihe  facuU 
rties,  fliall  be  on  a  four  limes  40s  ftaoip.  (s) 


I.  .Laws  again  ft  dijfenters. 

II.  How  Jar  tnitigated  by  the  afi  of  toleration^  an4 
other  a£l5. 

I.  Laws  agdinft  dijfenters    {a). 

Cinoni.  "l.  G?«.  9.  TX/Hoevcr  fhall  fepar ate  them felves  from  tljc 

^      *  ^^    communion  oF  faints,   as  it  is  approved 

by  the  apoftks  rules,  in  the  church  of  England ;  and  com-* 

bine 


(jt)   By  fobfequent  (lamp  a6lsin  all  xol. 

[a)  The  laws  againft  difTrnters  may  appear  to  fome  to  be 
too  fevere,  even  after  the  micigacion  which  they  have  under- 
gone by  the  a6tof  toleration.  But  the  neceflicy  of  fupporting 
ain  eftabliihed  religion,  whofe  teoec$  are  friendly  to  the  con- 
ftitutioa  of  the  ftate,  has  been  feit  in  every  period  of  oar  bif- 
lory.  In  1643,  an  ordinance  enjoined  the  takipg  of  the 
folemn  league  and  covenant  throughout  England  and  Wales, 
and  other  a£ls  difabled  perfons  not  taking  it  to  be  of  c))e 
common  council,  nr  10  £11  aifiy  office  of  trudin  the  city  of 
Landoi>y  or  to  pradife,  or  folicit,  in  any  of  the  courts  of  law* 
See  (he  table  prefixed  to  the  colle^ion  of  Scobel,  On  the 
loih  of  J'ine  1643*,  the  archbifhop  of  Canterbury  was  faf- 
pended,  and  his  cemporaities  fequeftered.  Scob*  42  Shortly 
after,  the  DireQary  was  ordered  to  he  ufed  in- place  of  the  Book 
of  Common  Ptayer,  and  fevere  penalties  were  impofed  on  fqcH 
ks  ufed  the  latter^  even  in  private.  And  latlly,  the  archbifhops 
and  bidiops  were  abotiihed,  and  their  lands  fettled  in  truftees, 
and  ibid  ;  and  claflical  prcfbyteries  and  congregational  elder- 
ihips  were  eftabliflied  in  their  place,  lb.  75,  t^'j^  99,  loi, 
139, 165.  The  toleration  ad,  on  the  contrary,  affords  protec- 
tion to  diiTenting  miniHers  who  have  com^^ied  with  the  re- 
^ui^tes  of  the  law»  a^d  permits  to  th^m  aad  their  congregationt 
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bine  thcmfclvcs  together  Iri  a  new  brotherhood ;  acc6unt<- 
ing  the  chriftians  who  are  conformable  to  the  doctrine,  go- 
•^vcrnment,  rites  and  ceremonies  of  the  church  of  England, 
CO  be  profane  and  unmeet  for  them  to  join  with  in  chrif- 
tian  profeflion  :  let  them  be  excom^nunicated  ipfo  fa^o^ 
»nd  not  rcftored  but  hy  the  archbtlhnp,  after  their  repent- 
ance and  publick  revocation  of  fjch  their  wicked  errors. 

Can*  TO.  Whoever  fhsll  affirm,  that  fuch  minifters  aa 
refufe  ro  fubfcribe  to  the  form  and  manner  of  God*6  wor* 
flifp  in  the  church  of  England  prefer ibed  in  the  commu- 
nion book,  and  their  adherents,  may  truly  take  unto 
fh\em  the  name  of  another  church  not  eftabliQied  by  law; 
and  dare  prefume  to  puSlifh  is  that  this  their  pretended 
church  hath  of  long  time  groaned  under  the  burden  of 
certain  grievances  impofed  upon  it,  and  upon  the  mem- 
bers thereof  before  mentioned,  by  tbe  church  of  England, 
and  the  orders  and  conftiturions  (herein  by  law  ellablifli- 
ed :  let  tHem  be  excommunicated,  and  not  seftored  until, 
they  repent,  and  publickly  revoke  fuch  their  wicked 
cnors.       ' 

Can,  II.  Whoever  fh  .11  affirm  or  maimain,  that  there 
are  within  this  realm  other  meetings,  -afiembiies  or  con- 
gregations of  the  king^s  born  fuhjedtfi,'rhan  fuch  as  by  the 
laws  of  this  land  are  held  and  allowed,  which  may  rightly 
challenge  10  themfelves  the*  name  of  true  and  lawful 
churches  :  let  them  be  'excommunicated,  and  not  reftored 
but  by  the  archbifhop,  after  his  repentance  and  publick  re* 
vocation  of  fuch  his  wicked  errors. 

Can.  t2«  Whoever  (hall  affirm,  that  it  b  lawful  for 
any  fort  of  minifters  and  lay  perfons,  or  either, of  them,  to 
join  together,  and  make  rules,  orders,  or  conftitutions  in 
cabfrs  ecclefiaftical,  without  the  king's  autHority,  and  (hall 
fubmit  themfelves  to  be  ruled  and  governed  by  them :  let 
ihem  be  excommunicated  ipfo  fa£io^  and  not  be  reftored 
until  they  repent,  and  publickly  revoke  ibofe  their  wicked 
and  anabaptiftical  errors. 

Can.  jt.  No  minifter  ihall  preach  or  adminifter  the 
holy  communion  in  any  private  houfe;  except  ic  be  in 
times  of  neceifity,  when  any  being  either  fo  impotent)  as  ho 


tbe  frte  exercifc  of  their  religion.  The  courts  of  law  will  alfo 
aflift  them,  according  to  ths  ci  re  am  (lances  of  their  ca/e.  in 
obtaining  admiffion  to  their  offices^  or  recovering  the  po(reflioa 
of  them,  where  they  have  been  onjudly  deprived.  See  Ik/t^ 
IJ.    The  expoiitioo  of  1  fT*  r.  18.  /  11. 

M  4  cannot 
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cannot  go  to  the  church,  or  very   dangeroufly  fick,  is 

defirous  to  be  partaker  of  the  holy  facrament :  upon  pain  of 

fufpenfion  for  the  firft  offence,  and  excommunication  for 

the  fccond.     Provided,  that  houfes  are  here  reputed  for 

private  houfes,  wherein  are  no  chapels  dedicated  and  allow* 

ed  by  the  ecclefiaftical  laws  of  this  realm.     And, provided 

alfo,  under  the  pains  before  exprefied,  that  no  chaplains. 

do  preach  or  adminifter  the  communion  in  any  otKer  place?,, 

but  in  the  chapels  of  the  faid  houfes  ;  and  alfo  that  they  da 

the  fame  very  feldom  upon  fundays  and  holidays:  fo  that 

both  the  lords  and  mafiers  of  the  faid  houfes,  and  their  fa* 

milicB,   (hall   at  other   times  refort  to  their  oyvn  pariflv    ^ 

churches,  and  there  receive  the  holy  communion  at  the  leaft 

once  every  year. 

Cati»  72.  No  minifler  or  minifters  (hall,  w^ithout  the 
licence  ahd  diredion  of  the  biihop  firft  obtained  under  hit 
hand  and  fed,  appoint  or  keep  any  folemn  fafis,  either 
publtckly  or  in  any  pc ivate  houfes,  other  than  (lAch  as  by  law 
are,  or  by ^publiek  authority  (hall  be  appointed;  nor 
ihall  be  wittingly  prefent  at  any  of  them :  under  pain  of 
fufpenfion  for  the  firft  fault,  of  excommunication  for  the 
fecond,  and  of  depofition  from  the  miniftry  for  the  third« 
Neither  (hall  any  minifter,  not  licenfed  as  isaforefaid,  pre? 
fame  to  appoint  or  hold  any  meetings  for  fermons,  com- 
monly termed  by  fome  prophecies  or  exercifes,  in  market 
towns  or  other  places  i  under  the  faid  pains :  nor  with- 
ottt  fucb  licence  to  attempt,  upon  any  pretence  wbatfoever, 
either  of  poiiedion^or  obfeflion,  by  fa(ting  and  prayer,  to 
caft  out  any  devil  or  devils ;  under  pain  of  the  imputa* 
tion  of  impofture  or  cofenage,  and  depofition  from  ibe 
mintftry. 

Can,  73.  Forafmucb  as  all  conventicles  and  fecret 
Meetings  of  priefl^s  and  minifters,  have  ever  been  juftly  ac- 
counted very  hurtful  to  the  (^ate  of  the  cinirch  wherein 
they  live  i  we  do  ordain,  that  no  priefts  or  eninifters  of 
the  word  of  God,  nor  any  other  perfons,  (hall  meet  to* 
gether  in  ahy  priiate  houfe,  ^relfewhere,  to  confult  opon 
any  matter  or  courfe  to  be  taken  by  them,  or  upon  their 
motion  or  dire&ion  by  any  other,  which  may  any  way 
tend  to  the  impeaching  or  depraving  of  the  doctrine  of  the 
church  of  England,  or  of  the  Book  of  Common  Prayer, 
or  of  any"  part  of  the  government  and  difcipline  now  eft4- 
bli(hed  in  the  church  of  England;  under  pain  of  ex<« 
communication  ipfafatU, 
Kot  refftrting  2.  By  the  I  EL  2.  All  perfons  (hall  diligently  and  faith- 
cocbuub.        fu!ly,  having  no  lawful  or  reafcnable  excufe  to  be  abftni, 

endeavour 


•iidcaivottr  tbraifelvei  to  refort  to  tbehr  pirtfli  church  ov 
/  cbapel   acxuftomcds  or   upon   rcafoaable   let   thereof  to 

fooie  ufual  place  where  common  prayer  and  fuch  fervice  ot 
God  ihall  be  ufed  10  fucb  time  ,of  let,  upon  every  (iia^ 
day  and  other  days  ordained  aad  ufed  to  be  kept  as  hoU* 
days,  and  then  and  there  to  abide  orderly  and  foberly,  dur** 
ing  tbe  time  of  the  common  prayer,  preaching,  or  other 
fervice  of  God  there  to  be  ofed  and  miniftred;  on  pain  of 
punifluneiat  by  tbe  cenfures  of  the  church,  and  alfo  oa 
pain  of  forfeiting  12  d  for  every  fuch  jofience,  to  be  levied 
oy  tbe  churchwardens  to  the*  u£e  of.  the  poor,  of  tho 
goods,  lands  and  tenements  of  fuch  ofiender  by  way  of  dif« 
Ireis.    /  14* 

And  by  the  23  EL  r.  i.  Every  perfon,  above  the  age  of 
fixteea  years,  which  (ball  not  repair  to  fome  churchy  cha- 
pel, or  ufual  ptace  of  comoioa  prayer,  but  forbear  the  fame 
contrary  to  ibe  i  EL  r.a.  ihall  forfeit  20I  a  months 
ind  if  he  (ball  forbear  the  fame  for  twelve  months,  he  fliall^ 
after  certificate  thereof  made  in  writing  into  the  court  of 
king's  beach,  by  tbe  ordinary  of  the  diocefe,  a  judge  of 
affiaur,  or  juftice  of  tbe  peace  of  the  county  where  the 
offender  (hall  dwell,  be  bound  with  two  fureties  in  acol 
3t  leaft  to  the  gaod  behavioar,  and  fo  toxontinue  bound 
.until  be  do  conform,    f.  5. 

And  if  any  perfon  or  perfons,  body,  politick  or  corporate, 
(hall  keep  or  maintain  any  fchooloiafier  which  ihall  not 
repair  to  church  as  is  aforefaid,  or  be  allowed  by  the  biihop 
or  ordinary  of  the  diocefe;  they  ihall  forfeit  10 1  a  month. 
Provided,  that  no  fuch  ordinary,  or  their  minifier?,  ihall 
Sake -any  thing  for  the  faid  allowance.  And  fuch  fchool- 
imafter  or  teacher  prefumiog  to  teach  contrary  to  this  ad^ 
iball  be  difabled  10  be  a  teacher  of  youth,  and  be  imprifon* 
ed  for  a  year«    jH  6,  y. 

And  by  the  29  EL  t.  6.  Every  luch  offender,  in  not  ret* 
firing  to  divine  fervice,  but  forbearing  the  fame  contran^ 
to  the  23  EL  f.  r.  as  ihall  thereof  be  once  convl£ted, 
fiMdl  for  every  month  afterwards  until  he  do  conform, 
pay  into  the  exi^hequer^  without  any  other  indafiment  or 
convtfiion,  in  every  eafier  and  michaelmas  term,  as  much 
as  ihall  then  remain  unpaid  after  fuch  rate  of  20 1  a 
month ;  and  if  de£uilt  (hall  be  made  in  any  part  of  the 
payment  thereof,  the  q<ueen  roayt  by  procds  out  of  tbe 
exchequer,  ieixe  all  the  goods  and  two  parts  of  tbe  lands 
of  fttch  ofibadcr.    i.  4.  6. 

And 


1 7<^  tDi^inttts, 

•       •       *     *        • 

And  by  the  2  7^*  ^'  4-  ^^^  ^'"?  may  rcfufe  the  20 1 
a"montb|  and  tatce  two  parts  of  the  hinds  at  his  option. 
.  II. 

And  every  perfon  who'lhatl  wtllinglytnaintain,  retain, 
relieve,  keep  or  harbour  in  his  houfe,  any  feiVant,  fajoorner 
of  ftranger,  who  (hall  not  repair  to  church,  but  (hall  for- 
bear the  fame  for  a  month  together,  n6t  having  any  feafon- 
ableexcnfe;  (hall  forfeit  lolti  month,     f.  32. 

And  every  perfop  wh6  fhall  retain  or  keep  in  his  fef- 
vice,  fee  or  livery,  any  perf  n  who  (hall  not  repair  tochureh« 
butfliaUTorbear  the  fame  for  a  nionth  together;  (hall  for 
every  month  he  (hall  fo  retain-,  keept>r  continue  in  his  fer*^ 
vice,  fee  or  li\^ery,  any  fuch  perfon  fo  forbearing,  knowing 
the  fame,  forfdt  10 1,     f.  33. 

Provided  that  this  (hail  not  extend  to  puni(h  or  impeach 
any  perfon,  for  keeping  his  father  or  mother,  wanting 
(without- fraud  or  covin)  other  liabUation,  or  fuffitieht 
maintenance,     f.  34.. 

And  by  ihe^i  yar,  c,  4.  Adions  a'gainft  peribns  for 
not  frequenting  the  church  and  hearrng  divine  fervice, 
ihall  be  hid  in  any  county  at  thepl  eafure  of  the  informer. 

f.5.  • 

Ffequenting  J.'  By  tHe  35  EL  c,  1.     If  any  perfon  abo^ve  the  age  of 

cojifeAiicJet.  (ixtcen  years,  which  (hall  obfiinately  refufe  to  repair  ^^6 
(bme  church,  chapel  or  ufual  place  of  common  prayer^  to 
hear  divine  fervice,  and  (hall  forbear  the  ^me  by  the 
(pace  of  a  month  next  after  without  ^ny  lawful  taafe, 
fliall^  by  printing,  writing,  or  eT^prefs  words  or  fpeeches^ad* 
vifedly  oh  purpofely  (>ra^ife  or  ga  about  to  move  or  per- 
fuade  any  perfon  to  deny,  withftand  or  impugn  her  ma- 
*jefty's  power  and  authority  in  caufes  ecclefiaftical,  united 
and  annexed  to  the  imperial  crown  of  this  realm  ;  or  to 
that  end  or  purpofe  (hall  advifedly  and  iQalicioufly  move 
or  perfuade  any  perfon  to  forbear  or  abftain  from  coming 
to  church  to  hear  divine  fervice  or  to  receive  the  conb- 
'munjon,  or  to  be  prefent  at  any  unlawful  afiemblies,  con* 
venticles  or  meetings,  under  colour  or  pretence  of  any  fuch 
exercise  of  rejigion  ;  he  (hall  be  committed  to  prifon  until 
he  (hall  conform  to  go  to  church,  and  make  fubmiffion 
as  hereafter  is  expreffed.    f.  1. 

Provided,  that  if  he  (hall  not  within  three  months  after 

convi£iion  fo  conform  himfelf  and  make  fubmiffion,  be- 

*  ing  thereunto  required  by  the  bi(hop  of  the  diocef^,  or  a 

juftice  of  the  peace,  or  the  mintfier  or  curate  of  the  pari(h; 

^  I  then 
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then  he  (half,  being  thereunto  warned  or  required  by  M, 
.jufiice  of.  Che  peace,  upon  his  corporal  oath  before  the  juf» 
•cices  in  feOions  or  at  the  affizes,  abjure  this  realm  of  £ng* 
]and  and  ^W  other  the  queen's  dominions  for  ever,  unlcfa 
her  ms^eOy  (hall  licenle  the  party  to  return  ;  and  there- 
upon (hall  c^epart  out  o(  this  realm  at  fuch  have  nor  port»  and 
within  fuch  time,  as  fhall  be  affigned  by  the  juftices  before 
whom  the  abjuration  ihall  be  mad^,  unleG  he  be  letted  or 
flayed  by  fuch  lawful  and  reafonable  caufes  as  by  the 
common  laws  of  this  realm  are  allowed  in  cafes  of  abju- 
ration for  felony :  and  in  fuch  cafes  of  let  or  ftay,  then 
Within  fuch  reafonable  and  convenient  time  after,  as 
the  common  law  requireth  in  cafe  of  abjuration  for  felo- 
ny: and  the  juflices  of  the  peace  before  whom  the  abju- 
ration (hall  happen  to  be  made,  (ball  caufe  the  fame  prer 
fently  to  be  entered  of  record  before  them,  and  (hall  certify 
the  fame  to  the  next  affixes,     f  2. 

And  if  he  (hall  refufe  to  make  aHjuration,  or  after  abr 
juration  made  (hall  not  go  to  fuch  haven  ant)  within  fuch 
rime  as  is  before  appointed,  and  from  thence  depart,  or 
after  departure  (hall  return  without  her  majeily'a  fpeci^l 
licence ;  he  (hall  be  guilty  of  felony  without  benefit  of 
clergy,     f.  3. 

But  if  he  (hall,  before  he  be  required  to  abjure,  repair 
to  fotne  parifh  church  on  fome  funday  or  other  fettival 
day,  and  then  and  there  hear  divine  fervicet  and  at  fervice 
time  before  tbe  fermon  on  reading  of  the  gofpel  make 
pubttclc  and  open  fubmiffion  and  declaration  of  his  con- 
formity, he  (ball  be  difcharged :  Which  fubmi(Son  (hall 
be  in  this  form,  **  I  A.  B.  do  humbly  confefs  and  ac- 
**  kno\A  ledge,  that  I  have  grievoufly  offended  God,  ia 
**  contemning  her  Qf>aje(ly's  godly  and  lawful  government 
f*  and  authority,  by  abfenting  myfeif  from  church,  and 
^*  from  hearing  divine  fervice,  contrary  to  the  godly  laws 
^*  and  ftatutea  of  this  realm,  and  in  ufing  and  frequenting 
f^  difordered  and  unlawful  conventicles  and  -  afTembiies, 
*'  under  pretence  and  colour  of  exercife  of  religion  ;  and 
**  I  am  heartily  forry  for  the  fame;  and  do  acknowledge 
M  and  tefiify  in  my  confcience,  that  no  other  perfon  hath, 
<(  or  ought  to  nave,  any  power  or  authority  over  her  ma« 
**  jefty  i  and  I  do  promife  and  proteft,  without  any  dif. 
M  (imulation,  or  any  colour  or  means  of  any  difpenCitiont 
*'  that  from  henceforth  I  will  from  time  to  time  obey  and 
*<  perform  her  majelly's  laws  and  flatutes,  in  repairing  to 
*^  the  church,  and  hearing  divine  fervice,  and  do  my  lit* 
ff .  terdoft  endeavour  to  maintain  wi  defend  the  fame.'* 

Which 
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Which  fubmiffion  and  dedanition  the  minifter  fiitU  ftt^ 
fiently  enter  in  a  book  to  be  kept  in  every  ptriih  for  thait 
purpofe  ;  and  in  ten  days  lhall  certify  the  fame  in  wdt* 
ing  to  the  bifliop  of  the  diocefe,     C  4,  5,  6. 

Provided,  that  if  after  fubmiffion  fuch  ofllender  (hall 
fall  into  relapfe,  or  eftfoons  obftinately  refufe  to  repair  to 
feme  church,  chapel,  or  ufual  place  of  common  prayer,  to 
bear  divine  fervice,  and  fhall  forbear  the  fame  as  aforefaidj^ 
or  (hall  be  prefent  at  any  ftich  aflemblies,  conventicles  or 
Tfieetings,  under  Ixilour  or  pretence  of  any  exercife  of  re* 
9)gion ;  he  ihall  lofe  all  benefit  of  his  fubmiffion.     f*  7. 

All  pains,  duties,  forfeitures,  and  payments  on  this  aS^ 
and  on  the  23  £/.  <•  i.  fball  be  recovered  to  her  majef- 
ty's  life  in  any  of  the  courts  of  record  at  Weftminfter. 
f.  10. 

Provided,  that  one  third  of  the  penalties  by  this  a£l 
ihall  be  employed  to  fuch  charitable  uks^  and  in  iiich 
manner  ahd  form  as  is  d^refied  by  the  ftatute  of  the  29 
£/.  r.  6.  (that  is,  for  Che  relief  of  the  poor,  as  (hall  be 
rfireAnd  by'the  lord  treafurer,  chancellor,  and  chief  barons 
>of  the  exchequer.)    f.  1 1. 

Provided,  that  no  p^pijh  rccufant,  or  feme  covert,  (ball 
be  compelled  or  bound  to  abjure  by  virtue  of  this  ad. 

f,  I2t 

Pr6vided,  that  every  perfon  that  (ball  abjure  by  thia 
aA,  or  refufe  to  abjure  being  thereunto  required  as  afore* 
Aid,  (ball  forfeit  to  (he  queen  all  his  goods  and  chattels  for 
ever,  and  his  lands  during  life.    f.  13. 

And  by  the  17  C  2.  c,  2.  All  Uich  pcrfbns  as  (hall 
take  upon  them  to  preach  in  any  unlawful  afiembly,  con* 
Tenticle  or  meeting,  under  colour  or  pretence  of  any  ex* 
ercife  of  religion,  contrary  10  the  laws  a^d  ftatutes  of  thia 
*' kingdom ;  ^all  not,  unleb  only  in  paffing  upon  the  road, 
come  within  ifive  miles  of  any  city  or  town  corporate,  or 
borough  that  fends  burgeSes  to  parliament;  on  pain  of 
40I,  one  third  to  the  king,  one  third  to  the  poor,  and  one 
third  to  him  that  (ball  fue  in  any  court  of  record  at  Weft* 
minfter,  or  at  the  affiees  or  feffions.     f.  3. 

And  it  (hall  not  be  lawAil  for  any  perfon  (o  re* 
ftraified,  or  for  any  other  perfon  that  (hall  not  frequent 
divine  fervice  efltbliflied  by  the  laws  of  the  kingdom  and 
carry  himfelf  reverently,  decently,  and  orderly  there ;  ta 
teach  any  public  fH*  private  foheol»  or  take  any  boarders 
or  taUers  that^ife  taught  or  .kiftrufied  by  himfeif  or  ahy 
^her  i  on  the  like  pain  of  40I.    f»  4. 

Providdd^ 


l^i^mttxti,  t7J 


^Provided,  that  if  any  Fuch  perfon  fliall  without  fr^u  j  be 
ferved  with  any  writ,  fubpcena,  warrant*  or  other  procefs, 
whereby  his  perfonal  attendance  is  required;  his  obedience 
thereunto  (hall  not  be  conflrued  an  offence  againft  thiji 

aa.    r.  6. 

And  by  the  22  C.  2.  c.  i.  If  any  perfoii  of  the  age  of 
Iixteen  years  or  upwards,  being  a  fubjeA  of  this  realm^ 
(hall  be  prefent  at  any  aflembly,  conventicle  or  meeting, 
under  colour  or  pretence  of  any  exercife  of  religion,  in 
other  manner  than  according»to  the  liturgy  and  pradlice 
of  the  church  of  England,  at  which  there  (hall  be  five 
perfons  or  more  aflembled  together,  befides  thofe  of  the 
bou(hold  if  il  be  in  a  houfe  where  there  is  a  family ;  or 
iF  it  be  in  a  houfe,  field,  or  place  where  there  is  no  family 
inhabiting,  then  where  any  five  perfons  or  more  are  To  af- 
fembled  as  aforefaid :  it  malf  be  lawful  for  any  one  or 
taiore  juftices  of  the  peace,  or  chief  magiftrate  of  the  place, 
sind  they  are  hereby  required  and  enjoined,  on  proof  to 
them  made  of  fuch  offence,  either  by  confeflion  of  the 
party,  or  oath  of  two  witnefles,  or  by  notorious  evidence 
and  circumftance  of  the  fad,  to  make  a  record  of  every 
fuch  ofience  under  hand  and  feal ;  which  record  (hall  be 
a  full  convifiion  of  every  fuch  offender ;  and  thereupon 
they  (hall  impofe  on  every  fuch  offender  a  fine  of  5s  for 
fucn  firft  offence :  which  record  and  conviAion  (hall  be 
certified  to  the  next  feflions.    f*  i. 

For  the  fecond  offence,  every  fuch  offender  (Iiall  incur 
the  penalty  of  los.  Which  fines  for  the  firfl  and  every 
other  offence  (hall  be  levied  by  diftrefs  and  fale  of  the  of- 
fender's goods ;  or  in  cafe  of  the  poverty  of  fuch  offender. 
Upon  the  goods  of  any  other  perfon  who  (hall  be  then 
convified  of  the  like  offence  at  the  fame  conventicle,  at 
the  difcretion  of  fuch  juftice  or  chief  magiflrate )  fo  as  the 
fum  to  be  levied  on  any  one  perfon  in  cafe  of  the  poverty 
of  other  offenders,  amount  not  in  the  whole  to  above  the 
fum  of  lol  upon  the  occalion  of  any  one  meeting!  and 
the  confiables,  churchwardens,  and  overfeers  of  the  poor 
refpedively,  (ball  levy  the  fame  accordingly,  by  warrant 
of  fuch  juftice  or  chief  magiftrate ;  and  the  fame  fo  Ie« 
vied  (bait  be  forthwith  delivered  to  fuch  juftice  or  chief 
magiftrate,  aod  by  htm  diftributed,  one  third  to  the  (beriff 
at  the  quarter  feflions  for  the  king's  ufe,  one  third  to 
the  poor,  and  one  third  to  the  informer  and  to  fuch  perfon 
and  perfons  as  fuch  juftice  or.  chief  magiftrate  (hall  ap« 
point,  having  regard  to  their  diligence  and  mduftry  in  the 
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dtfcoVerifig,  difperfing)  and  puRifliing  of  the  faid  conv»rf<^ 
tides,     r.  2. 

And  every  perfon  who  (hall  take  upon  hitn  to  preach' 
or  teach  in  any  fuch  meeting,  aflembly  or  conventicle,  and 
(hall  thereof  be  convided  as  aforefaid  ;  (ball  forfeit  for  fuch 
firft  offence  20 1,  to  be  levied  and  difpofed  of  in  man- 
'ner  aforefaid:  and  if  the  faid  preacher  or  teacher  fo  con- 
victed be  a  Granger,  and*  his  name  and  habitation  aoi 
known,  or  is  fled  and  cannot  be  found,  or  in  the  judgmenc 
of  fuch  chief  magiftrate  (hall  be  thought  unable  to  pay  the 
fame^  they  (hall  levy  the  fame  by  their  warrant  upon 
the  goods  of  any  fuch  perfons  who  ft  all  be  prefent  at  the 
fame  conventicle:  and  for  every  other  offence  40I  in  like 
manner,     f.  3. 

And  every  perfon  who  (hall  wiiting'y  and  willingly  fuf- 
fcr  any  fuch  conventicle,  meeting  or  unlawful  aCembly 
aforefaid,  to  be  held  in' bis  houfe,  out-houfe,  barn,  yard, 
or  backfide,  and  be  convided  thereof  in  manner  aforefaid  % 
(ball  forfeit  20 U  to  be  levied  in  manner  aforefaid  upon  his 
goods,  or  in  cafe  of  his  poverty  or  inability  as  aforefaid, 
upon  the  ^oods  of  fuch  perfons  who  (hall  be  convided 
in  manner  aforefaid  of  being  prefent  at  the  fame  conven- 
ticle: and  the  money  fo  levied  to  be  difpofed  in  manner 
aforefaid.     f.  4. 

Provided,  that  no  perfon  (ha^l  by  any  claufe  of  this  a£t 
be  liable  to  pay  above  10 1  for  any  one  meeting,  in  regard 
of  the  poverty  of  any  other  perfons.     f.  5. 

Provided,  t^hat  in  all  cafes  of  this  a6(,  where  the  penalty 
or  fum  charged  upon  any  offender  exceeds  the  fum  of  jos, 
and  fuch  offender  (hall  fiod  himfelf  aggrieved,  it  (hall  be. 
lawful  for  him,  within  one  week  after  the  faid  penalty 
or  money  charged  (hall  be  paid  or  levied,  to  appeal  in  writ*^ 
ing  from  the  perfon  or  perfons  conviiSing,  to  the  judg- 
ment'of  the  juftices  of  the  peace  in  their  next  quarter 
fe(Bons ;  to  whom  the  juftice  or  juftices,  chief  magidratet 
or  alderman,  that  firft  convided  fuch  offender,  (hall  return 
the  money  levied  upon  the  appellant,  and' (hall  certify 
under  his  and  their  hands  and  feals  the  evidence  upon  which 
the  convidion  paft,  with  the  whole  record '  thereof,  and 
the  faid  appeal:  whereupon  fuch  ofFender  may  plead  and* 
make  defence,  and  have  his  trial  by  a  jury  thereupon.  And 
in  cafe  fbch  appellant  (haU  not  profecute  with  effe£l,  or  if 
upon  fuch  trial  he  (hall  not  be  acquitted,  or  judgment  pafa' 
rot  for  him  upon  bis  faid  appeal ;  the  faid  jufticds  at  the' 
feliions  (ball  give   treble  cuftsagainft  fuch  offender  for 
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his  un}ull  appeal.  And  no  other  court  whatfoever  (hall  in- 
termeddle wich  any  caufe  of  appeal  upon  this  zQ,  but  thev 
ihall  be  6nally  determined  in  the  quarter  fcffions  only.  f.  o. 

Provided^  that  upon  the  delivery  of  fuch  appeal  the 
appellant  ihall  enter  before  the  perfon  conviding  into  a  re* 
cognizance  to  profecute  the  faid  appeal  with  tfftSt;  who 
ihall  alfo  certify  the  fame  to  fuch  feifions:  and  if  no  fuch 
recognizance  be  entered  into,  the  appeal  (hali  be  void.  f.  7. 

And  every  fuch  appeal  (hall  be  left  with  the  perfon  con- 
viding  at  the  time  of  malcing  ihereof.     f.  8. 

And  the  juftices  of  the  peace  and  chief  magiftrates  refpec- 
lively,  or  cooftables   by    warrant  from  any   fuch  juftjce 
or  chief  magiftrate,  (hall  and  may  with  what  aid,  force  and 
alB&ance  they  (hall  think,  fit,  for  (he  better  execution  of 
this  afi»  after  refufal  or  denial  to  enter,  break  open  and  en- 
ter into  any  houfe  or   other  place,   where  they  ihall  be 
informed  any  fuch  conventicle  is  or  (hall  be  held,  as  well 
within  liberties  as  without;  and  take  into  their cuilody  the 
perfons  there  unlawfully  aflembled,  to  the  intent  they  may 
be  proceeded  againft  according  to  this  a£l :   and  the  lieuter 
Hants  or  deputy  lieutenants,  ur  any  commiflionated  ofHcer 
of  the  militia  or  other  of  his  majefty's  forces,  with  fuch 
troops  or  companies  of  horfe  and  foot;  and  alfo  the  (herifFi 
and  other  magiftrates  and  minifters  of  juftice,  or  any  of 
them  jointly  or  feverally,    with  fuch   other   aflidance  as 
they  fliall   think  meet  or  can  get  in   readinefs  wich  the 
fooneil,  on  certificate  made  to  them  refpedively  under  the 
hand  and  feal  of  any  one  juftice  or  chief  magiftrate,  of  his 
particular  information  or  knowledge  of.foch  unlawful  meet- 
ing or  conventicle  held  or  to  be  held  in  their  refpe^livc 
counties  or  places,  and  that  he  wich  fuch  affiilance  as  he  can 
get  together  is  not  able  to  fupprefs  and  diflTulve  the  fame, 
—(hall  and  may,  and  are  hereby  required  and   enjoin^ 
ed  10  repair  unto  the  place  where  they  are  fo  beld  or  to  be 
held,  and  by  the  beft  means  they  can,  to  diiTolve,  dilH- 
pate  or  prevent  all  fuch  unlawful  meetings,  and  take  into 
their  cuftody  fuch  and  fo  many  of  the  faid  perfons  fo  un- 
lawfully aflembled  as  they  (hall  think  fit,  to  the  intent  they 
may  be  proceeded  againft  according  to  this  ad.     f  9. 

Provided,  that  no  dwelling  houfe  of  any  peer  of  the 
realm,  where  he  or  his  wife  (hall  be  then  refident,  (hall  be 
fearched  by  virtue  of  this  a£l,  but  by  immediate  warrant 
from  his  majefly  under  his  fign  manual,  or  in  the  prefence 
of  the  lieutenant  or  a  deputy  lieutenant,  or  two  juAices  of 
the  peace,  wbeieof  one  to  be  of  the  quorum,    f.  1 0* 

'And 


Alid  if  any  conftable,  cburcb'warden,  or  ovcffee'r  oif'th^ 
,  poor,  who  uall  know  or  be  credibly  informed  of  any 
foch  mrettiigs  or  convencitles  held  within  his  prtcinda^ 
pariflies  or  limits,  and  (ball  not  give  information  theieof 
to  fome  jufiice  of  the  p^ace  or  the  chief  mag'ifirate,  and 
endeavour  the  conwdion  cX  the  parties  according  to  hii 
duty ;  bur  fuch  conftabfe,  churchwarden  or  overfeer  of  th^ 
poor,  or  any  pmfon  hwfoHy  called  in  aid  of  the  con-» 
ftaUc,  (ball  wilfully  atid  wittingly  omit  the  performance  of 
bis  duty  in  the  ex^otion  of  this  ad,  and  be  thereof  cod- 
vifted  in  manner  aforefatd ;  he  ihaH  forfeit  5 1,  to  be  levied 
and  difpofed  as  aforefatd  :  and  if  anj  jufticeof  the  peace  or 
chief  magiftratefiiali  wtlftilly  and  wittingly  omit  the  per*- 
formance  of  bis  doty  in  the  execution  of  this  aA ;  he  fliaH 
forfeit^  icol,  half  to  the  reformer,  to  be  recovered  in  any 
of  his  majcfty's  cotirts  at  Weftminfterw    f.  1 1 . 

And  if  any  perfon  be  at  >any  time  fued  for  putting  iJl 
execution  any  of  the  powers  cotitained  in  this  ad,  other- 
wife  than  upon  appeal  allowed  by  this  ad ;  he  may  plead 
the  general  iiRie,*  and  gTve  thse  (\>ecial  matter  in  evidence! 
and  if  the  plaintiff  be  nonfuit,  or  a  verdid  pafs  for  the  de- 
fendant, or  if  the  plaintiff  difcontinue  his  adion,  or  if  upoH 
demurrer  judgment  be  given  for  the  defendant,  every  fuck 
defendant  (ball  have  his  full  treble  cofts.    f.  la. 

And  this  ad,  and  alt  claufes  therein  contained,  (hall  be 
conflrued  moft  largely  and  beneficially  for  the  fuppreffing 
of  conventicles,  aird  for  the  iuftification  and  encourage- 
ment of  all  perfons  to  be  employed  in  the  execution  here- 
of: and  no  irecord,  warrant,  or  mittimus  10  be  made  by 
virtue  of  this  ad,  or  any  proceedings  thereupon,  {hall  be 
teverfed,  avoided,  or  any  way  impeached,  by  reafonof  any 
default  in  form.  And  in  cafe  any  perfon  offendtog  againft 
this  ad, -(hall  be  an  inhabitant  in  any  other  county  or  cor- 
poration, or  Sy  into  another  county  Or  corporation,  after 
the  offence  committed  5  the  juflice  or  chief  magiftrate  be- 
fore whom  he  Ihall  be  convided  as  aforefatd,  (ball  certify 
the  fame  under  his  hand  and  feal,  to  any  juftice  of  the  peace 
or  chief  migiftrate  of  fuch  other  county  or  corporation 
wherein  the  faid  perfon  is  an  inhabitant  or  is  fled  into, 
who  (ball  levy  the  penalty  as  fully  as  the  other  ju(tice  might 
bave  done  in  cafe  he  had  been  an  iohatntant  where  the  of- 
fence was  committed,     f.  13* 

Provided,  that  no  perfon  (hall  be  punilbed  for  any  of- 
fence againft  this  ad,  unlefs  he  be  profecuted  within  three 
months  after  the  offence  .committed.    And  no  peribn  wto 
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Iball  be  puniihed  for  any  ofFence  by  virtue  of  this  aA,  fliall 
be  puni filed  for  the  fame  by  virtue  of  any  other  ad  or  lavr 
whatfoever.     f.  li.. 

And  the  aldermen  of  London  (hall  have  the  fame  power 
to  execute  this  a£l  therei  as  the  jufiiced  of  the  peace  eife* 
where.     C  15.. 

If  the  per/on  convided  as  aforefaid  be  a  feme  covert, 
cohabiting  with  her  huiband  j  the  penalties  of  50  and  los 
as  aforefaid,  <hali  be  levied  ypon  the  goods  of  her  bufbaod: 

r:  i6. 

Provided,  that  no  peer  of  the  realm  (hall  be  attached  or 
imprifoned  by  this  a£t.     f.  17. 

Provided,  that  nothing  in  this  a£l  (hall  extend  to  invali- 
date or  make  void  the  king's  fupremacy  in  ecclefiaftical 
affairs ;  but  that  he  may  exercife  and  enjoy  all  powers  and 
authority  in  ecdefiaftical  affairs,  as  he  might  have  done 
before,    f.  18. 

4.  By  the  13  (^  14.  C.  2.  r.  4.  No  perfon  (hall  pre-  s«crameaw 
fume  to  confecrate  and  adminifter  the  facrament  of  the 
Lord's  fupper,  before  be  (ball  be  ordained  prieft  according 
to  the  manner  of  the  church  of  England ;  on  pain  of  loolt 
half  to  the  king,  and  half  to  ht  equally  divided  between 
the  poor  and  him  who  (hall  fue  in  any  of  his  majefty's 
courts  of  record,     f.  14. 

And  by  the  13  C  2.^.  2.  r.  i.  No  perfon  (hall  be 
placed,  elc<5)ed,or  chofen,  into  the  office  of  mayor,  alder man» 
recorder,  bailiff,  town  clerk,  common  council  man,  or 
other  office  of  magii^racy,  or  place  of  truft  or  other  em« 
ployment  relating  to  or  concerning  the  government  of  any 
of  the  cities,  corporations,  bojoughs,  cinque  ports,  and  their 
members,  and  other  port  towns  within  this  realm,  that  (hall 
not  have  within  one  year  next  before  fuch  eleflion  or 
choice  taken  the  facrament  of  the  Lord's  fupper,  according 
to  the  rites  of  the  church  of  England;  and  in  default 
thereof,  every  fuch  placing,  ele£lion,  and  choice  is  hereby 
^edardd  to  be  void.     f.  1 2.  (k) 

5.  By 


(A)  By  5  G.  I.  e,  6.  §  3.  a  profecation  opoo  this  flatate, 
toodft  the  party  eleded  toto  a  corporate  ofiicc,  moft  be  com- 
nienced  wiiliin  fix  montht  after  the  eledtion,  and  profecuted 
without  wilful  delay  ;  and  the  oath  and  declaration  required 
by  the  ftat.  13  C  ±.  are  repealed.  The  following  caies  have 
lately  occurred  upon  this  fabjefl.  Rex  v.  Br§njon  and  twootheri* 
Eaft.  29  (in  3.  B*  R,  A  rule  was  obuined  for  an  information 
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Difat'iity.  ^    By  jj,^  2  y;  ^^  j^  no  recufant  conviA  (hall  praaife 

the  common  or  civil  law,  or  phyfic,  nor  Ihall  be  judge« 

ninifter^ 


in  nature  of  f  00  'warranto  agaioft  che  defeodanti,  as  comraon 
councilmen  of  Tork^  co  fliew  by  what  aothoricy  they  claimed 
to  be  fucb;  they  not  having  re'ceived  the  facramenc  within  la 
months  previous  to  their  cledion,  under  13  Car^  z.Jt,  2.  c,  i. 
and  the  profecution  being  commenced  within  fix  months  after 
their  ele^ion*     Again  ft  the  rule  it  was  faid,  that  if  the  coort 
thought  the  granting  of  thefe  informations  was  not  ex  Mit§ 
Jufiitia,  but  difcretiooary,  no  cafe  could  occur  where  that 
dtfcrecion  might  more  properly  be  exercifed  than  the  prefent. 
For  the  neceffity  of  the  ftatute  in  qoeftion  had  long  been  done 
/iway,  and  the  defendants,  in  this  particular  ca(e»  had  besa 
eledted  without  their  knowledge,  and  in  their  abfence,  fo  that 
they  had  no  opportunity  of  going  through  the  previous  foraat 
with  a  view  to  their  eledions,  and  by  their  affidavits  they  date 
onequivocally  that  they  are  members  of  the  church  of  £ng-> 
land.     Applications  of  this  fort  are  certainly  to  the  difcretioa 
of  the  court,  becaufe  the  fubjcfl  is  obliged  to  afk  leave  of  the 
court  to  file  his  information;  and  a  refufal  to  grant  leave  on 
this  ground  will  not  operate  as  a  repeal  of  the  flat,  of  Catk 
becaufe  if  ainy  publick  inconvenience  is  likely  to  arife  from 
the  omiflion  in  queftion,  it  is  ftill  open  to  the  attorney-general 
to  profecute  if  he  pleafes.    fiefides  it  does  not  appear  hese, 
that  the  party  making  the  application  has  any  connedion  with, 
the  corporation,  upon  which  ground  the  court  refufed  to  in- 
terfere in  the  cafe  of  the  King  v.  Staay,  1  T.Rtf.  i. 

'Lord  JCenyen,  Cb.  J,  I  think  we  are  bound  to  grant  this 
information.  The  law  has  faid  that  the  magiftracy  of  the 
country  (hall  be  in  the  hands  of  chofe  who  profefs  the  religion 
of  the  church  of  England*  This  law  has  been  revifed  and 
fofcened  dot^n,  fince  the  acceflion  of  the  hoirfe  of  Hanover; 
but  we  are  now  called  upon  to  pare  away  the  provifiont  of  i% 
ilill  more  than  the  legiilature  have  thought  fit  to  do. 

Jflfhurft,  J.  Where  the  a)}pltcati0n  h  made  merely  to  difo 
turb  the  local  peace  of  corporations,  Jt  is  right  to  inquire  into 
the  motives  of  the  party,  to  fee  how  far  he  is  conneded  with 
the  corporation.  But  the  ground  on  which  this  application  is 
made,  is  to  enforce  a  general  aft  of  parliament,  which  in* 
terefts  all  the  corporations  in  the  kingdom,  and  therefore  it  it 
BO  obje£lion  chat  the  party  applying  is  not  a  member  of  the 
corporation.  Another  reafon  why  we  may  more  (aiely  tateiu 
fere  in  this  cafe,  is  becaufe  this  application  does  not  tend  to  a 
diflblution  of  tie  corporation. 

Bulkr  and  Gre/e^  Juilicea*  afiTenting^  the  rale  was  nadeabfo- 
Inte. 
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tjiiniftef)  clerk  or  fteward,  or  other  officer,  in  any  courf,  or 
ai)y  officer  ill  the  army  or  navy  j  oti  pain  of  lool,  half  to 

the 
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The  King  a^ainft  Smith,  HiL  ^o  G.  3.  A  rule  having 
been  obtained  to  fhew  caufe  why  an  inforoiation  in  the  natare 
of  quo  'warranto  fhoold  not  he  granted  againil  the  defendant 
to  ihe«v  by  what  authority  he  claimed  to  be  mayor  of  Notting^ 
ham,  upon  the  ground  of  his  not  having  taken  the  facramenr, 
according  to  the  ritei  of  the  charchof  England,  within  one 
year  next  before  his  eledion.  It  was  objeAed  to  the  propriety 
of  this  application  from  the  relators,  that  they  were  members 
of  the  corporation,  who  had  concurred  in  the  elediion  of  the 
defendant,  and  therefore  ought  not  to  be  permitted  to  impeach 
it.  But  per  Lord  Kenyan^  Cb.J.  The  rule  under  which  the  dr- 
fendant  attempts  to  flielter  himfelf  from  the  prefcnt  appli- 
cation, holds  very  properly  in  cafes  where  the  electors  concur 
in  the  eledlioo  of  the  defendant,  knowing  of  a  d&fed  in  the 
form  of  conducting  ic:  but  this  is  a  different  cafe;  here  the 
dtft€t  is  a  latent  one»  arifing  from  the  omiflion  of  an  a6l 
which  the  legiflature  have  pofi lively  required  to  be  done  be- 
fore any  perfon  is  eleded  into  a  corporate  office.  And  by 
the  court  the  rule  was  made  abfolute.     3  T.  Rep,  ^^^^  574. 

An  information  in  the  namre  of  a  fuo  'warrantoy  howe^'er, 
cannot  be  obtained  except  the  defendant  haveadlually  entered 
upon  his  office;  a  mere  claim  of  the  franchife  is  not  fufiicienc- 
ground  for  fuch  proceedings  though  if  the  defendant  refufe 
to  take  upon  himfelf  an  office  to  which  he  has  been  duly- 
elected,  the  court  will  perhaps  grant  a  criminal  informacioa 
again  ft  him. 

The  King  again  ft  Wbityjell,  Mich,  33  O.  3.  ^T,  Refi.  85, 
was  a  rule  ror  an  information  in  the  nature  of  a  quo  muarranto 
againft  ^be  defendant  for  claiming  to  be  (heriff  of  Co- 
ventry, the  objeAioQ  to  which  was  tbat  he  had  not  been  fworn 
in,  or  done  any  aft  of  office  whatever. — In  fupporc  of  the  rule 
it  was  faid  to  be  fufficient  if  a  party  claimed  an  office  to  which 
he  had  been  ele^ed.  That  in  the  prefent  cafe  it  appeared 
from  the  affidavits  that  the  defendant  had  been  formerly  elect- 
ed to  the  office,  and  had  tendered  himfelf  to  be  fworn  in  1 
hot  it  was  thought  not  expedient  to  adminifter  the  oath,  inaf- 
snnch  as  he  had  not  taken  the  facrament  within  one  year  next 
before  hisele6tion,  pnrfuant  to  the  13  Ch,  2,  ft,  a.  c,  1.  Thac 
if  this  application  (houKl  be  refufed,  the  confequence  woald 
be,  that  as  the  defendant  infifted  on  his  eleflion^  there  could 
be  DO  IherifF  capable  of  ading  for  that  city ;  for  ^hac  the  court 
fvould  not  grant  a  mandamus  to  the  corporation  to  proceed  to 
toother  election,  nnlefs  there  had  been  a  mere  colourabte 
cledion,  which  could  not  be  faid  to  be  the  cafe  here,  l^hac 
if  the  court  were  not  no#  to  interpofe,  the  defirndant  would, 
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the  king)  and  half  to  him  that  (hall  Tue  in  any  of  the  kin£*s 
courts  of  record,     f.  8. 
CbiMreiu  6.  By  the  3  J.  c  5.  If  ihc  children  of  any  fubjefl  (the 

faid  children  not  being  fo!diers,  mariners^  nrtef chants,  or 
their  apprentices  or  ficlors)  (hall,  to  prevent  their  good 
education  in  England,  or  for  any  other  caufe,  be  fent  or 
go  beyond  feas,  without  licence  of  the  king  or  fix  of  the 
privy  council  (whereof  the  principal  fecretary  to  be  one) ; 


after  the  expiration  of  fix  months  from  the  time  of  his  elect 
tion«  take  upon  hirofelf  the  adaal  exercife  of  the  office, 
without  receiving  the  facrament ;  for  that  he  would  then  be 
protend  by  the  flat.  5  G.  i .  r.  6.  which  eoa^i  that  the  party 
ihall  incur  no  fbrfeiiure^  &c.  unlefs  the  profecutioa  be  com- 
Bienced  within  (ix  mouths  after  theeleflioa.  It  was  added,  that 
this  application  had  bcea  made  in  preference  to  one  for  a  cri« 
miual  information  againll  the  defendant,  for  not  taking  upon 
him  the  office  which  they  feared  would  have  been  reje^ed,  fince 
that  might  have  fubje£led  him  to  the  penalties  of  anoiher  law« 
But  per  BuUer^  J.  (in  the  abfence  of  Lard  Ktrnjon^  CLJ.) 
,No  inftance  hat  been  produced  in  which  the  court  havegraated 
an  information  in  nature  of  quo  fwarmtuo,  where  the  party 
againll  whom  it  was  applied  tor  has  not  been  in  the  adual 
pofleffion  of  the  ofBce.     No  fuch  inftance  can  have  happened  ; 
Aod  all  the  cafes  cited  are  the  other  way.    In  Rix  v.  Fon/inhj, 
Saj.  245.  247.     Bati.  N.P.211.    the  court  exprefsly  held 
that  there  mull  be  a  ti/tr  as  well  as   a  cLtim  in  order  to 
found  fuch  an  application.     This  is  evident  from  the  vexy 
nature  of  the  cafe.     The  defendant  does  not  now  claim  to 
exercife  his  office  of  (heriff;  he  merely  claims  a  right  to  take 
the  oaths  of  ofHce,  in  order  that  he  may  be JnveAed  with 
that  corporate  charadler.     B4t  until  the  oaths  have  been 
adfflinUered   to   him,    he  xioes   00c  claim   to  exercife   the 
office.     It  has  been  faid  that  the  court  ought  to  grant  this 
application,  becaufe  it  is  the  only  remedy ;  for  that,  under 
thefecircuroftances,  they  cannot  grant  a  criminal  information^ 
or  a  mandamus.     Whether  they  can  interfere  in  the  one  or  the 
other  of  tbofe  modes  muH  depend  upon  the  particular  cir^ 
CumftanQca  of  the  cafe,  upon  which  they  will  decide  when  it 
is  regularly  brought  before  them  ;  for  the  prefent  it  is  fuffici- 
ent  to  obferve,  that  tke  court  have  granted  criminal  informa- 
tions againft  perfons  for  not  taking  upon  them  offices  to  which 
they  have  been  legally  el^ed..  I  remember  the  cafi^  of  th^ 
King  ▼•  Brown,  tried  before  me  at  Liverpool  upon  that  very 
'   ground,    fidt  certainly  the  court  cannot  entertain  fuch, an 
application  as  the  prefent,  no  u/erbyik^  defendant  having 
))een  pretended.     Mr.  Ju^ia  Gro/i  Concurring,  the  rule  was 
difcbarged. 
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fuch  child  (hall  take  no  benefit  bjr  any  gift,  conveyance, 
defcent,  devife,  or  otherwife,  of  any  lands  or  goods,  until 
he  conform,     f.  i6. 

7.  Arundel     It  (hall  be  publickly  taught  and  preached  Qs»k»« "  PV- 
by  ally  that  injudicial  matters,  oaths  may  ht  lawfully  taken*  ^^^* 
Lind.  ^98. 

Jrt.  39.  As  we  confefi,  that  vain  and  rafb  fwearing  ia 
forbidden  chriftian  men  by  oarLordJefusChrift,  and  James 
his  apoftle;  fo  we  judge,  that  chriftian  religion  doth  not 
prohibit,  but  that  a  man  may  fwear  when  the  magiftrato 
requircth,  in  a  caufe  of  faith  and  charhy,  fo  it  be  done  ac- 
cording to  the  prophet's  teaching,  iiijuft ice,  judgment,  and 
truth. 

The  unlawfulnefs  of  taking  an  oathi  though  before  a 
judge,  was  one  of  the  tenets  of  the  old  anabaptTfts ;  againft 
whom  therefore  firft  the  foregoing  conftitution,  and  after 
that  this  article  was  made ;  long  before  the  quakers  bad 
either  name  or  being,  fiut  becaufe  they  who  at  prefentgo 
under  the  name  of  anabaptift^  have«  quitted  the  dodrine, 
and  the  people  called  quakers  have  taken  it  up,  it  is  judged 
moft  proper  to  infert  the  fame  here,  under  the  law  relating 
to  quakers.     Gibf.  510,  511. 

Again  ;  by  the  5  EL  c.  i.  If  any  perfon  (hall  refufe  to 
take  the  oaths  of  allegiance  and  fupremacy  lawfully  ten- 
dered, heihall  incur  a  praemunire,     f.  8. 

And  by  the  13  (sT  14  C  2.  c.  t.  Whereas  certain  per- 
fons,  under  the  name  of  quakers  and  other  names  of  re- 
paration, have  taken  up  atul  maintained  fundry  dangeroua 
opinions  and  tenets,  and  (amongft  others)  that  the  taking 
of  an  oath  in  any  caufe  whatfoever,  although  before  a  lawful 
magiftrate,  is  altogether  unlawful,  and  contrary  to  the  word 
of  God ;  and  the  faid  perfons  do  daily  refufe  to  take  an 
oath,  though  lawfully  tendred,  whereby  it  often  happens 
that  the  truth  is  wholly  (uppreiTed,  and  the  adminiftration 
of  juftice.  much  obftruAed  ;  and  whereas  the  faid  perfons, 
under  pretence  of  religious  worfhip,  do  often  afiemble 
themfelves  together  in  gfeat  numbers  in  feveral  parts  of 
this  realm,  to  the  great  endangering  of  the  publick  peace  * 
and  fafety,  and  to  the  terror  of  the  people,  by  maintainmg 
a  fecret  and  ftridl  correfjpondence  amongft  themfelves,  and 
in  the  mean  time  feparating  and  dividing  themfelves  from 
the  reft  of  his  majefty*s  good  and  loyal  fubjeds,  and  from 
the  public  congregztions  and  ufual  places  of  divine  wor-  • 
(hip :  for  the  redreffing  therefore^  and  preventing  the  many 
miichiefs  and  dangers  that  may  arife  by  fuch  dangerous 
tenets  and  fuch  unlawful  aflTemblieSi  it  it  cnaAed,  that 
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.  if  any  perfon  who  maintaineth  that  the  taking  of  an  oath  in 
arty  cafe  whatfocvcr  (although  before  a  lawful  magiftrate) 
is  altogether  unlawful  and  contrary  to  (he  word  ,of  Qod, 
fhall  wilfully  and  obftinately  refMfe  to  take  an  oath,  where 
by  the  laws  of  the  realm  he  (hall  be  bound  to  take  the 

.  f^me,  being  lawfully  and  duly  tendred  ;  or  fhall  cndisavour 

.  to  perfuade  any  other  {}erfon  to  whom  any  fuch  oath  (h^li 
in  like  manner  be^duly  and  lawfully  tendred,  to  refufe  and 
forbear  the  taking  of  the  fame;  or  (halt  by  printing,  writing, 
or  otherwife,  go  about  to  maintain  and  defend,  that  the 
taking  of  an  oath  in*any  cafe  whatfoever  is  altogether  un- 
lawful :  and  if  the  faid  perfons  commonly  called  quakers, 
(hall  depart  from  the  places  of  their  fevcral  habitations, 
•  and  aflTemble  thcmfclvcs  to  the  number  of  five  or  more,  of 
the  age  of  fixteen  years  or  upwards,  at  any  one  time  in  any 
one  place,  under  pretence  of  joining  in  religious  worfbip, 

not  authorized  by  ihclaws  of  this  realm  : In  every  fuch 

cafe  the  party  fo  offending,  being  convi£t  by  vcrdia  of 
twelve  men,  or  confeffion,  or  by  the  notorious  evidence  pf 
the  hSts  (hall  forfeit  to  the  king  for  the  firft  offence  a  fMOi 
not  exceeding  5 1,  for  the  fccond  offence  a  fum  not  exceed- 
ing lol,  to  be  levied  by  diftrefs  and  fale  by  warrant  of 

.  the  parties  befcTre  whom  the  offender  (ball  beconvided; 
and  for  want  of  fuch  djilrefs  or  non-payment  of  the  penalty 
within  one  week  of  the  convi£lion,  the  faid  party  (hali 
for  the  firft  offence  be  connmitted  to  the  common  gaol  or 
houfe  of  corredlion  for  the  fpace  of  three  months,  andj  for 
the  fecond  offence  during  fix  months,  there  to  be  kept  to 
hard  labour:  which  faid  penahies  (hall  be  employed  for 
the  increafe  of  the  (lock  of  the  houfe  of  corre£lion  to  which 
they  (hall  be  committed,  and  providing  materials  to  fet  them 
on  work :  and  for  the  third  offence,  every  fuch  perfon 
ihall  abjure  the  realm  ;  or  otherwife  his  majefty  may  or^er 
him  to  be  tranfported  to  any  of  bis  majefty's  plantations 
beyond  the  fea.«.     f.  1,2. 

And  the  juftices  of  affize,  and  juftices  of  the  peace,  in 
their  open  and  general  feiCons,  fliall  have  power  to  in- 
quire of,  hear,  and  determine  the  fame,  and  make  procefs 
for  the  execution  thereof,  as  they  may  do  in  cafes  of 
irefpafs.     f.  3. 

And  any  juftice  of  the  peace,  or  mayor  of  a  corporation, 
may  commit  to  the  common  gaol,  or  bind  over  with  fuffi- 
cient  fureties  to  the  quarter  feffions,  any  perfon  offending 
in  the  premifes,  in  order  to  his  conviction,     f.  4. 

Provided,  that  if  any  perfon  after  convidion  (hal|  take 
iiich  oaihs  for  which  h^ftjinds  committed^  and  (ball  alfo  give 
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Security  that  he  will  forbrar  to  meet  in  any  fuch  unlawful 
aflembly ;  he  (hall  be  dtfchargid.     f.  5. 

8.  The  tenets  of  the  old  anabaptifls  were,  that  in-  Anabiptifti  in 
fants  ought  not  to  be  baptized  ;  and  if  they  be  baptized,  particular. 
that  they  ought  to  berebap'izcd  whoa  they  come  to  law- 
ful age;  that,  it  is  not  lawful  for  a  chrifiian  man  to  bear 
office  or  rule  in  the  commonwealth  i  that  no  man's  laws 
ought  to  be  obeyed ;  that  ix  is  not  lawful  for  a  chriftian  man 
to  take  an  oath  before  any  judge ;  th^t  Chrift  took  no 
bodily  fubftance  of. the  blefled  virgin;  that  fjnners  after 
baptifm  cannot  be  reftored  by  repentance;  that  all  things 
be  or  ought  to  be  common,  and  nothing  feveral :  all  which 
were  excepted  out  of  the  general  pardons  of  the  32  H.  8. 
i.  49*  and  the  3  ^  4  Ed.  6.  €.  24. 

.  .  j/rt,  16.  Not  every  deadly  iin  willingly  committed  after 
baptifm,  is  fin  againft  the  Holy  Ghoil  and  unpardonable. 
•  Wherefore  the  grant  of  repentance  is  not  to  be  denied  to 
fuch  as  fall  into  fin  after  baptifm.  After  we  have  received 
the  Holy  Ghoft,  we  may  depart  from  grace  given  and  fall 
into  fin,  and  by  the  grace  of  God  we  may  arife  ag^in,  and 
amend  our  lives.  And  therefore  they  are  to  be  condemoed^ 
which  fyf  they  can  no  more  fin  as  long  as  they  live  bere^ 
or  deny  the  place  of  forgivenefs  to  fuch  as  truly  repent. 

jh-t.  27.  The  baptifm  of  young  children  is  in  any  wife 
to  be  retained  in  the  church,  as  moll  agreeable  to  the  ia- 
fiitutionof  Chrift. 

Pre/aci  to  thi  book  of  Common  Prayer.  It  was  thought 
convenient,  that  an  office  fhould  be  added  for  the  baptifpi 
of  fuch  as  are  of  ripers  years;  which  altho'  not  fo  neceflary 
when  the  former  book  was  compiled,  yet  by  the  growth  of 
anabaptifm,  through  the  licentioufnefs  of  the  late  times 
crept  amongft  us,  it  is  now  become  neceflary. 

Art^  37.    TheHTws  of  the  realm  may  puni(h  chriQian 
men  with  death,  for  heinous  and  grievous  offences. 
•    And  by  the  fame  articUi  It  is  lawful  for  chriftian  m^n^ 
at  the  commandment  of  the  magifirate,  to  wear  weapons^ 
and  ferve  in  the  wars. 

jtrt.  38.  The  riches  and  goods  of  chriftians  are  not 
common,  as  touching  the  right,  title,  and  poileflion  of  the 
fame»  ascertain anabaptiih do  falfely  boaft.  Notwithftand- 
ing,  every  man  ought,  of  fuch  things  as  he  poflefTeths 
lihcrally  to  give  alm^  to  the  poor^  according  to  his  ability* 


N  4  II.  Hovi 
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'   II.  How  far  mUigated  iy  the  a£l  of  toleralhn^  and 

otbet  aSs. 

By  tbe  i  W.  c.  i8.  it  is  enafl'ed  at  followeth  : 
Forafmuib  as  fomt  toft  U  fcrufuUus  confcinuts  in  the  txer^" 
tifi  ofnligiony  may  be  an  effe&ual  meant  to  unite  tharime^(/Kii 
freiefiant-fuhje^s  in  iniefeft  anel  ajfeilien ;  ii  is  enaSlid^  that 
neither  tbe  Jfatuie  of  the  23  EL  c.  i.  nsr  the  Jtatute  cf  the 
29  £1*  c.  6.  nor  the  I'El.  c.  2.  f.  14.  nor  the  3  J.  c.  4.. 
nfir  tbe  3  J«  c»  5.  nor  any  ether  law  er  ftaiute  ef  this  realm 
made  againjt  paptjfs  or  popi/b  reiufants  {except  the  25  Car.  1. 
C.  2.  and  the  30  Car.  2.  ft.  2.  c%  %,)  Jbali  be  eenjlrned to 
extend  to  any  per  fen  difftnting  from  tbe  church  of  EngUtiiy 
tbatjball  take  the  oaths  of  allegiance  and  jupremacy^  and  make 
and  fubfcribe  the  declaration  again/1  popery  of  tbe  30  Car.  a. 
ft.  2.  c.  I.     f/^hicb  oaths  and  declaration  tbe  jufiices  of  the 
peace  at  the  general  ftjfions  of  the  peace  to  be  Md  for  the 
eounty  or  place  where  fucb  pnfcnjbail  iivt^  are  hereby  requirid 
to  tender  and  adminijler  to  fucb  perfons  asjhall  offer  tbemfekkt 
to  take^  makcf  and  fubfcribe  thefame^  andthererfto  keep  a  re- 
gifl^r :  and  none  of  tbe  perfons  aforefaid  Jbali  give  or  pay^  Us 
any  fee  or  reward^  to  any  officer  or  officers  belmgif^  to  the 
court  aforefaidy  above  tbe  Jum  of  6d^  nor  that  more  than 
once^  for  tbe  entring  of  his  taking  the  f aid  oaths  dnd  making 
and  fubfcribing  the  faid  declaration  \  nor  above  tbe  further  frnn 
ofbdfir  any  certificate  of  the  fame  to  be  made  0U(  and  figned 
by  the  officers  of  the  faid  court,     f.  i*  2. 

And  all  and  every  perfon  and  perfons  that  filall  as  aforefmd 
take  tbe  oaths,  and  make  and  fubfcribe  the  faid  declarati^^ 
Jball  not  be  liable  to  any  painSy  penalties^  or  forfeitures  mention^ 
$d  in  the  35  £1.  c.  1.  nor  in  the  22  Car.  2.  c.  i.  nor  flmli 
any  of  the /aid  perfons  be  profecuted  in  any  ecclefiafiical  courts 
for  or  by  reafon  of  their  mn- conforming  to  tbe  church  -of 
England,     f.  4. 

Provided,  that  if  any  ajfembfy  ef  perfons  dijentingfrom  tbo 
church  ef  England  Jhall  be  had  in  any  place  for  religious  wor-- 
Jhipy  with  the  doors  locked^  barred^  or  belted,  during  any  time 
of  fucb  meeting  together ;  ail  and  every  perfon  and  perfons  that 
Jhall  come  to  and  be  at  fucb  meeting  Jhall  not  receive  any  benefit 
from  this  law,  but  be  liable  to  all  the  pains  and  penalties  of 
all  the  foregoing  laws  recited  in  this  aH^  for  fucb  their  meet* 
ing,  notwithftanding  his  taking  tbe  oaths,  and  his  making  and 
fubfcribing  the  declaration  aforefaid.     f.  5.  . 

Provided^  that  nothing  herein  contained  Jball  be  conjlrued  to 
exempt  an)  of  the  perfons  aforefaid  from  paying  of  tithes  or 

other 
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0ibir  parodkial  duths,  or  any  otbtr  dutm  U  the  chureb  «r 
minifiiri  ntrfromdny  pnficutim  in  anj  Hchjiaflical  courts  9r 
sifii^im^  for  thifarm,     f.  6. 

AniifBMf  ptrfon  itffintingfrom.  thg  church  of  England  at 

afoxefaU^  Jhall  he  tbyon  or  otherwife  appointed  to  har  the 

offiuofh'^b  tmflabkj  or  petit  con  ft  able^  churchwarden^  ever^ 

Jeer  of  the  poor^  or  any  other  parochial  or  ward  office^  andfucb 

*  forfon  flmli  Jaftcpie  to  take  igtofi  1^  anj^  of  the /aid  offices  in 

regard  of  the  oatht^  or  any  other  tnatter  or  thinfr  required  iy 

*$b!riawto  be  taken  or  done  in  refpe£l  of  fuch  office  \  every  fucb 

feffoei Jhalland  may  execute  fuch  office  or  empUyment  by  a  fuf'^ 

fieiint  deputy^  by  him  to  be  provided^  that  Jbali  eempiy  with  the 

fat/n  an  this  tehalf     Provided  always^  the  faid  dept/fy  be 

etUowed  and  approved  by  fuch  perfon  or  perfonsj  in  fuch  man^ 

'  nor  eu  fnch  officer  or  officers  refpe&ively  fhould  by  law  yhafve 

been  "tdUwed  and  approved,     f.  7.  * 

jitid  no  perfon  disputing  from  the  church  (f  England^  in 
boly  orders^  or  pretended  holy  orders^  or  pretending  t6  holy  or^ 
detVf  nor  any  preacher  or  teacher  of  any  congregation  ofdiffivt' 
ing  ptotejlants^  that  JbaU  make  and  fubfcriht  the  declaration 
ehrefeidf  and  take  the  faid  oaths  at  the  general  or  quarter 
feffions  of  the  peace  to  be  held  for  the  county^  town,  parts  or 
diiui/ion  where  fuch  per/on  lives  j  and  jhall  alfo  declare  his  ap* 
probation  of  and fub/cribe  the  articles  of  religion  mentioned. in 
the  Jiattete  of  the  13  Eliz.  c.  12.  except  the  34th,  35th,  on/ 
36tht  and  theft  ^^ordf  of  the  20th  article^  viz«  [tbe  chufcK 
hath  power  to  decree  rites  or  cereinomes«  aod  authority 
in  cootroverfies  of  faiih,  and  yet j  JbaU  be  liable  to  any  .of 
the  pains  or  penalties  of  the  17  C.  2^  c.  2.  nor  the  penalties 
tnenthtiid  in  the  faid  aSi  of  the  22  C.  2.  c.  i.  by  reafnn  of 
frfttcUng  at  any  exercije  of  religion  (nor  to  the  penaky\of 
ICQ  1  by  the  13  &  14  C«  2.  c.  4.  for  officiating  in  any  can^ 
gregauonfor  the  exercife  of  religion  permitted  and  allowed  by 
this  ail.     f.  8. 

Provided  ahsmySy  that  the  making  and  fubftrihing  the  faid 
ebclarationj  and  the  taking  the  faid  oaths^  and  rtiaking  the  de^ 
ilaration  of  approbation  and  fitbfcription  to  the /aid  articles^  in 
manner  as  afarefaidy  at  fuch  general  or  quarter  feffions  of  the 
peace ,  /hall  be  then  and  there  entred  of  record  in  the  faid  eosart^ 
for  which  6  d  /hall  be  paid  to  the  clerk  of  the  peace^  and  no 
mare 2  provided^  that/uch  perfon  Jhall  not  at  any  time  preach 
in  any  place^  but  with  the  doors  not  locked^  barred^  or  bolted  as 
afore/aid.     f.  9« 

jfitd  whereas  /owe  diffenung  prote/lants  fcruple  the  baptizing 
of  infants ;  it  is  ena£ied^  that  every  perfon-  in  pretended  holy 
orders^  or  pretending  to  holy  orders^  or  freacher  or  teacher^ 

9  that 
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•  that  JboU fuhfcribe  the  afertfaid  articles  ^nligtan^  fxtipi  J»» 
fori  excepted^  and  alfr  exapt  part  $f  the  2  jib  artUli  tduch^ 
ing  in/ant  baptijm^  and  Jhall  taki  ibi  faid  oatbsj  and  mai^ 
"and  fubfcrlbi  the  faid  dedaratiwy  in  manner  afanfaidj  Jhall 
enjoy  all  thi  privileges  bemjits  and  advantages  whi/h  any  §ihir 
-dijfefiting  minijler  as  aforefaid  might  have  §r  enjoy  ty  virtue  of 
this  aet.     r.  io« 

And  every  teacher  or  preaA^  in  holy  ordars^  or  protended 

ho^y  ordersy  that  is  a  mini/ler\  preatper^  or  teacher  of  a  conm 

'  grtgation^   that  Jhall  take  the  oaths  beriin  refuired,  and  maka 

and  fuhfcribe  the  declaration  aforefaid^  and  alfo  fubferihe  Jncb 

'  of  the  aforefaid  articles  of  the  church  of  England  as  are  retrod 

by  this  ait  in  manner  aforefaid^  Jhall  be  thenceforth  exempted 

'fromferving  on  any  jury ^  or  frotn  being  chofen  or  apfoint^d  $a 

hear  -the  ojice  of  churchwarden^  overfeer  of  the  poor^  or  any 

other  parochial  or  ward  office^  or  other  office  in  any  bundnd  of 

'  anyfiiroy  city,  town^parijhy  divijion^  or  wapentake.     L  li. 

j/nd  every  jujiico  of  the  peace  may  at  arty  time  require  any 

ferfonthat  goes  to  any  meeting  for  exercife  of  religion^  to  make 

'  a>id  fuhfcribe  the  declaration  aforefaid^  and  alfo  to  take  the 

faid  oatbsy  (or  declaration  of  fidelity  herein  after  montioned^  in 

cafefucb  perfon  feruples  the  taking  of  an  oath^)  and  upon  re* 

fufal  thereof  he  fhall  commit  him  to  prifon  without  hail^  emd 

certify  his  name  to  the  ne^t  feffion  to  be  held  for  that  place 

where  fuch  perfon  then  rejides  ;  and  if  hifhedl  thert  upon  a 

focond  tender  refufe  to  make  and  fuhfcribe  the  dodaratien  afore* 

*  faid^  be  Jhall  be  then  and  there  recorded  and  from  thenceforth 

token  for  a  popijh  recufant  csnvi^^  and  incur  all  the  penalties 

of  ail  the  aforefaid  laws,     f.  1 2 . 

jtnd  whereas  there  are  certain  other  perfmSy  diffenters  from 
tki  ihunh  of  England^  who  fcrupU  the  taking  >of  any  oath  \ 
it  it  enaSiedy  that  every  fuch  perfon  fhall  make  and  fubfaibi 
thi  aeclaration  aforefaid^  and  alfo  a  declaration  of  fidelity  ^  ami 
fuhfcribe  a  proffffion  of  their  chriflian  belief*  if  hich  decla^ 
rations  and  fubfcrijftion  fhall  he  made  and  entred  of  record  at 
obi  general  quarter  feffiom  of  the  peace  for  the  place  whan 
fuch  perfon  rejides.  And  every  fuch  perfon  that  fhall  make 
and  fuhfcribe  the  two  declarations  and  profejfiin  aforefaid^  hi* 
ing  thereunto  required^  fiall  he  exempted  from  all  the  pains 
and  penalties  of  all  the  aforementioned  Jlatutes  made  againfi 
popijh  recufants  or  prettflant  nowccnformijis^  and  alfo  from  thi 
penalties  of  the  5  £1.  c.  ]•  and  13  &  14  C-  2  c,  i.  r«if* 
cerning  the  taking  of  oaths ;  and  fhall  enjoy  all  other  the  hi* 
nefits^  prsvilegeit  and  advantagesy  under  the  like  limitations^ 
,  provifoesy  and  conditions j  which  any  other  diffinters  Jboseld  or 
ought  to  enjoy  by  virtue  of  this  a£l*     U  J  3. 

And 
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Of«d^  1/ tf»y  perfon  Jball  refuft  t9  take  the  faU  oaths f  when 

tendred  to  him^  which  eviry  juftice  of  the  peace  is  hereby  tm- 

powerid  to  do  ;  Juch  pirfonjhall  not  hi  adiniUed  to  make  and 

fuhfcribe  the  two  declarations  aforejaid^^  tho^  riquifed  tb^ra^nta 

either  before  a  jujilce  of  the  peace^  or  at  the  fejfions  before  or 

after  any  cortvi^ion  ofpopijb  recufancy  as  aforefaidy  uniefs  fuch 

perfon  can^  within  thirty- one  days  after  /Uch  tender  of  the  de^ 

clarations  to  him,  produce  two  fufftcient  protejl-jnt  witnejpi  to 

tfjiify  upon  oath  tbdt  they  believe  him  to  be  a  prote/iant  dij^fnief^ 

or  a  certificate  under  the  hands  of  four  proieflants  who  art 

conformable  to  the  church  of  England^  or  have  taken  the  oathi 

and  fufifribed  the  declaration  ob:ve  mentioned^  and  Jhall  alf§ 

produce  a  certificate  under  the  hands  and  feels  of  fix  or  more 

fufficicnt  men  of  the  congregation  to  %iuhicb  be  belongs^  owning 

him  for  one  of  tbem»     f.  1 4. 

proifidedy  that  until  fuch  certificate  urider  the  htands  of  fije 
of  his  congregation  as  aforefaid  be  produced^  and  tiao  protijiant 
imtntffei  come  to  atttft  his  being  a  protejfant  dijfenter,  or  a 
certificate  under  the  hands  of  four  protifianti  as  aftirefaid  he 
produced^  the  juftice  fhall  take  a  recognizance  with  twofureties 

•  in  the  penal  fum  of  S^^-  f^^  ^^^  producing  the  fame  ^  and 

*  if  he  cannot  give  Juch  fecurity^  fhall  commit  him  to  prifom 
until  he  bath  produced  fuch  certificates^  (frtwo  witneffes  eu 
aforefaid.     f.  15. 

provided  always  y  that  alt  the  laws  made  and  provided  for 
the  frequenting  of  divine  fervice  on  the  Lord's  day  ^  fhall  be  ftill 
in  forccy  and  executed  againfl  all  perfons  that  offend  againfl 
the  faid  laws^  except  fuih  perfons  come  to  fome  congregation  or 
effembly  of  religious  worfhip^  allowed  or  permitted  by  this  a(f» 

i!i6. 

Provided^  that  nothing  in  this  adi  fhall  be  confirued  to  ex^ 
tend  to  give  any  eafe^  benefit^  or  advantage  to  any  paptft  or  po-- 
pifh  r ecu  font  wharjbeveri  or  to  any  perfon  that  /ball  deny  in 
his  preaching  or  writing  the  doctrine  of  the  bleffed  Trinity ^  a» 
it  is  declared  in  the  aforefaid  articles  of  religion,     f,  17, 

'  Provided f  ihat  if  any  perfon  Jhall  willingly  and  of  purpofe^ 

molicipufiy  or  cQvtemptuoufiy  come  into  any  cathedral  or  parijh 

'    fhurch^  chapeli  or  other  congregation  permitted  by  this  ah,  and 

difquiet  or  aijiurb  the  fame ^  or  mtfufe  any  preacher  or  teacher  ;  > 

be  fhall  upon  proof  thereof  before  any  juftice  of  the  peace  by  two 
witneffes y  find  two  furetiei  to  be  bound  by  recognizance  in  the 
penal  fum  of  ^ol.  and  in  default  of  Juch  fureties  fhall  be  com^ 
enitted  to  prifon  till  the  next  Jeffiom  \  and  upon  conviSlion  oftho 
f aid  offence  at  the  Jaid  fiffions^  fball  fuffer  the  pain  and  penalty 
of20\  to  the  king.     f.  |8. 

Provided 


.  provided'  ahvptySf  that  no  c^regatim  er  ajfmhfy  for  reli- 
gkus  worjhip  /hall  bi  permitted  or  allowed  by  this  a£!^  until 
.  the  place  of  futb  Meeting  Jhall  be  certified  to  the  bijhop  of  the 
dioc^fe^  or  to  the.archdeacon  ^ the  archdeaconry^  or  to  the  juf^ 
tices  of  the  peace  at  t£e  geheral  or  quarter  fef^^ni  of  the  peace 
for  the  county^  city^  or  place  in  wUchfuch  meeting  Jhall  ht  held^ 
and  regiftetedinthefaid  bijhop^ s  or  archdeacon^ s  court  refpec' 
iively^  or  recorded  atjhe  fdid  JeJfions\  t/^  regijler  or  clerk  of 
the  pface  whereof  rejpe^ftvefy^  is  hereby  rjquiredto  regifter  th$ 
fame  J  and  to  give  certificate  thereof  to  fucb  perfon  as  JbaU  di* 
mand^ihe  fame :  for  which  there  fiall  be  no  greater  fee  nor  r#- 
ward  taken  than  the  fum  of  bd.     A  19,        . 

S.  2.     Nor  any  other  law  or  fiatute,  of  thjs  realm  ^aeU 
.  againft  p'apifts  or  pppi/b  recufantf]    Which  arc  fpccially  in- 
ferted  under  the  tide  i^Opecp^ 

Except  ibe  2$  C.  2.  c.  2.  and  the.  30  C.  2.  ft.  2.  c*  i.] 
.Which  /aid  ftatutc  of  the  25  C.  2.  c.  2.  requiics  that 
^perfons  admitted  10.  temporal  offices Jhali  receive  the  facta- 
.  fnent  according  to  the  ufage  of  jhe  church  of  England,  and 
.  fubfcribe  the  declaration  againft  tranrubftanciatjon. 

And  the  (aid  ftacute  of  the  30  C.  2«  ft.  2.  c,  i.  difables 
..  perfons  from  Atting  in  either  houfe  of  parliament  o(  cqoi- 
.  ing  to  court/jwho  flull  not  fubfcribe  the  declar^ioi^  ^^ipft 
popery  therein  mentioned. 

Shall  be  conftrutd  to  extend  to  any  perfon  or  perfons  diffent^ 

ing  from  the.  church  of  England^  that  Jball  take  the  oaths]   In 

;.  the  judgment  given  againft   Laryuood^  //.  6  IV^  it  was 

declared  by  the  court,  that  the  defendant  (hould  at  firft 

.have  pleaded  in  bar,    that  he  was  a  diilenter   from  the 

church,  and  then  brought  himfelf  within  the  compafs  of 

. .  ^hc^  a£t  of  indulgence  \  qI  which  the  court  cannot  take  any 

^.notice,  becaufe  it  is  a  private  o&\  for  before  it  ^as  made^ 

.  the  law  did  not  take  any  notict.  of  protefiant  dijfenters^  but 

only  of  diflenters  from  the  church  in  general :  beftdes,  it 

is  an  ad  which  doth  not  extend  to  all  forts  of  prot^ft^nt 

diflenters,  but  only  to  fuch  who  ftiall  qualify  themfdves  aa 

therein  is  prefcribed.     4  Mod.  274. 

Dijfentiitg  from  the  church  of  England]  In  the  cafe  of  Dr« 
Trebec  and  Knthy  Feb.  12,  1742.  Mr.  Keith,  miniver 
.  of  -May- fair  chapel,  which  was  a  chapel  of  eafe  to  St. 
George's  parifti»  Hanover- fquare^  of  which  the  plainttflF 
was  re£lor,  being  cited  into  the  hifliop  of  London's  court, 
for  officiating  as  a  clergyman  of  the  church  of  England, 
\vithout  being  licenfed  by  the  bifliop,  and  having  been  de- 
nounced excommunicate  forty  d^ys,  for  contumacy  and 
contempt  of  the  ecclefiaftical  lawsj  upon  the  bifhop'a  cer- 

tificBic 
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tilicate  into  cbancery  of  this  fa£l,  the  writ  de  excommu- 
nicato  capiendo  iflued.  It  was  moved  to  quafli  the  writ, 
and  one  of  the  fug^eftions  was,  that  Mr.  Keith  is  within 
the  toleration  a£t.  But  by  the  lord  chancellor  Hardwicke, 
The  afi  of  toleration  was  made  to  proted  perfons  of  ten- 
der confciences,  and  to  exempt  them  from  penalties ;  but" 
to  extend  it  to  clergymen  of  the  church  of  England,  who 
aft  contrary  to  the  rule's  and  difcipline  of  the  church, 
would  introduce  the  utmoftconfufion.— And  the  excep* 
lion  was  over-ruled.     2  Atkym^  498. 

That /ball  take  tbi  Qatbs]  And  b/the  10  An.  c.  2.  If  any 
perfon  diflenting   from  the  church  of  England  (not   in 
holy  orders,  or  pretended  holy  orders,  or  pretending  to 
holy  orders,  nor  anypVeacher  or  teacher  of  anycongregation) 
who  (hould  have  been  intitled  to  the  benefit  of  the  tolera- 
tion a£t  if  he  had  duly  taken  and  fubfcribed  the  oaths 
and  declaration,  or  otherwife  qualified  himfelf  as  required  by 
the  faid  a£t,  and  (hall  be  profecuted  upon  any  of  the  penat 
flatutes  from  which  proteftant  diflenters  are  exempted  by^ 
the  faid  a£t,— (hall  at  any  time  during  fuch  profecution, 
take  and  fubfcrlbe  the  faid  oaths  and  declaration,  or  being  of 
the  people  called  quakers,  (hall  make  andfubfcribe  the  afore- 
faid    declaration   and   alfo     the   declaration    of    fidelity, 
and   fubfcrlbe    the    profeflion    of  their   chriftian  belief, 
according  to  the  faid  a£(,  or  before  any  two  juftices  of  the 
peace  (who  fhall  take  and  return  the  fame  to  the  next 
quarter  feffions  to  be  there  recordecL) ;  fuch  perfon  (hall  be 
entitled  to  the  benefit  of  the  faid  a£^,  as  fully  as  if  he  had 
duly  qualified  himfelf  within  the  time  prefcribed  by  the  faid 
a£^,   and  (hall  be    thenceforth  exempted  and    difcharged 
from  all  the  penalties  and  forfeitures  incurred  by  force  of 
any  of  the  aforefaid  penal  ftatutes.     f.  8. 

That  jhall  takt  the  oath  of  alUgtame  dnd  fupfemacj^  and 
maie  andfuhfcribi  the  declaration  againft  poperjf]  Which  oaths 
and  declaration  are  inferted  under  the  title  ^DSt^ST^. 

/ir  the  county  or  place  where  fuch  perfon  Jball  hue]  And  by 
the  10  An.  c.  2.  Any  preifcheror  teacher  of  any  con- 
greg'a'tloti  of  diffenting  proCeftants,  duly  quialified  according 
to  the  faid  a£l,  (hall  be  allowed  to  ofliciate  in  any  con- 
gregatTon,  altho'  the  fame  be  not  in  the  county  wherein  h^ 
was  fo  qualified;  provided  that  the  faid  congregation  or 
place  of  meeting  hath  been  duly  certified,  and  regiftered  or 
recorded  according  to  the  faid  z&:  and  fuch  preacher  or 
teacher  (ball,  if  required,  produce  a  certificate  of  his 
having  fo  qualified  himfelf  trnder  the  hand  of  the  clerk  of 
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the  peace;  .and  (hftll  alfo  before  anv  juflice  of  the  peace 
of  the  county  or  place  where  he  (hall  officiate,  make  and 
fubfcribe  fuch  declaration,  and  take  fuch  oaths  as  aie 
mentioned  in  the  faid  ad,  if  thereunto  required,     f.  9, 

8.  4.  yfll  and  ivity  perjon  and  perfons  Jhall  not  be  liahU\ 
The  ftrnfe  in  this,  and  in  the  following  ietElion  where  the 
fame  words  are  repeated,  is  evident  enuugh  ;  but  it  feem- 
ctb  to  be  fomewhat  inaccurately  expreflcd.  , 

Shall  net  be  liable  to  any  pains ,  penalties y  or  forfeitures^ 
And  the  law  fo  far  favours  diflenters  upon  the  foundation 
of  this  zSty  that  charities  are  permitted  to  be  eftablidied  for 
the  fupport  of  diflenting  miniders.  As  in  the  cafe  of 
the  Attorney  General  and  Cock^  May  4,  1752.  Anne  Par- 
tridge by  her  will  devifed  an  annuity  to  the  m  hifler  of  a 
bapcid  meeting  houfe  in  the  parilh  of  Hemcl  Hempftead. 
On  an  iuformatii^n  in  the  name  of  the  atcormy  general  to 
cilablifli  this  charity,  it  was  urged  that  the  ^Gt  is  not 
merely  an  a(5t  of  toleration,  but  that  it  reftores  the  common 
light  of  mankind  to  w6r(hip  God  according  to  their 
own  confcience,  and  is  agreeable  to  the  policy  of  inviting 
people  to  come  to  trade  and  live  here,  and  to  the  policy  of 
every  man's  difpoHng  of  his  own  as  he  pleafesr  And 
the  cafe  of  the  Attornty  General  and  Andrews  was  cited,  9 
March,  17489  wherein  copyhold  lands,  not  furrendered  to 
the  ufe  of  the  will,  were  devifed  for  the  benefic  of  quakers  ; 
and  on  a  bill,  the  lord  chancellor  eftabiiOied  it.  On 
the  other  hand  it  was  argued,  that  this  court,  before  it  inter* 
pofes  for  a  charity,  will  confider  the  nature  of  it,  and  not 
execute  every  charity,  altho'  made  on  religious  principles! 
In  the  cafe  of  Mendes  D'CoJla  againft  UPayi^  Amh.  228.  ^ 
Dec.  6,  1743,  Elias  D'Pays^A  jew^  by  his  will  ordered 
12G0I  to  be  appropriated  for  an  eftabliftiment  of  an  aflembly 
for  the  reading  their  holy  and  divine  law  for  ever :  and  the 
lord  chancellor  held  it  an  illegal  charity,  and  fuch  as 
this  court  would  not  inforce.— >By  Sir  John  Strange,  maftec 
i)f  the  rolls,  for  the  lord  chancellor :  This  cafe  is  not  now 
to  be  made  a  queftion.  Baptifts  are  perfons  the  legiflature 
looks  upon  as  well  as  quakers.  In  the  quakers  cafe,  the 
court  went  a  great  way,  not  only  countenancing  it  as  a 
good  charitable  ufe,  but  fuppiying  the  want  of  furrender  to 
the  ufe  of  the  wiU.  The  Jew  cafe  was  diiFerent:  the 
lord  chancellor  held  it  an  illegal  charity,  bccaufe  it  was  not 
for  .the  fupport  or  encouragement  «of  any  denomination  of 
chriftians,  but  for  the  propagation  of  the  JcwiQi  law  iq 
contradidtion  to  the  chriflian  religion^  which  is  part  of 
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tb«  law  and  confiitution  of  this  kingdom.      2  ViXiy^ 

S.  8.  Andjhall  alfo  declan  his  approbation  ofy  and  fuhfcribi 
thi  artUtis  of  religion]  And  by  the  19  (7.  3.  c.  44.  inti- 
tulcd,  *•  An  z&  for  the  further  relief  of  protcftant  dif- 
*'  fencing  mininera  and  fchoolmaflers/'  it  is  enaSed,  that 
every  perfon  difienting  from  the  church  of  Englandi  in 
holy  orders,  or  pretended  holy  orders,  or  pretending  to 
holy  orders,  being  a  preacher  or  teacher  of  any  congre- 
gation of  diflenting  protefiants,  who,  if  he  fcruples  to 
declare  his  approbation  of  and  fubfcribe  the  faid  articles 
of  religion,  (ball  take  the  oaths  and  n>ake  and  fubfcribe 
the  declaration  againft  popery,  required  by  the  aft  of  to- 
leration, and  fliall  alfo  make  and  fubfcribe  the  following 
declaration,  fliall  be  intltled  to  all  the  privileges  granted 
CO  proteftant  diflenting  minifters  by  the  faid  aft  of  tole- 
ration i  that  is  to  fay«  /  A.  B.  do  folemnly  declare^  in  th$ 
frifinci  of  Almighty  God,  that'  I  am  a  cbriftian  and  a  pro- 
tiftaHt^  and  as  fucb^  that  I  belitvi  that  tbtfcriptuns  of  tht 
old  and  now  tiftamont^  as  commonly  naivid  ammg  proteftant 
churches^  do  contain  the  revealed  will  ef  God  i  and  that  I  do 
receive  the  fame  as  the  rule  of  my  doSfrtne  and  pra^ice.  And 
the  juftices  of  the  peace,  at  the  general  feffions  where  any 
proteftant  diflenting  minifler  ihall  live,  ihall  tender  and 
adminiiter  to  him  the  faid  lift  mentioned  declaration ;  and 
he  fliall  not  pay  to  any  officer  of  the  court  more  than  6d. 
for  his  entry  of  fuch  minifler's  making  and  fubfcribing; 
the  faid  laft  mentioned  declaration,  and  taking  the  faid 
oaths,  and  fubfcribing  the  declaration  againft  popery,  nor 
above  6d.  for  any  certificate  to  be  made  out  and  fii^ned  by 
fuch  officer.  And  every  fucli  perfon,  qualifying  himfelf 
as  aforefaid,  fliall  be  exempted  from  fervlng  in  the 
militia. 

And  no  diflfentTng  minifler,  nor  any  other  proteftant 
diflTcnting  from  the  church  of  England,  who  (ball  take 
the  faid  oaths,  and  make  and  fubfcribe  the  faid  declara* 
tion  againft  popery,    and  the    declaration  herein    before 


(r)  See  alfo  jftt.  Gen,  v.  Ranee,  Amh»  422,  where  a  bequefl 
to  the  foor,  by  a  French  refugee,  was  ordered  to  bs  gW^n  10 
poor  refugees  ;  and  ff^aller  v.  Childs,  lb,  524,  where  a  le- 
gacy for  the  benefit  of  poor  dijfenting  minifters  of  the  goffel  in 
€Lf^  of  the  counties  in  EngUnJ,  was  ordered  to  be  paid  10  (he 
refpedive  treafurers  of  the  di^erent  denomioations  of  diC- 
feoters  in  the  kiogdom,  for  the  fupporc  of  the  miniftry  in 
general. 
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mentioned,  {ball  be  profecueed  in  an^  court  whatfo^vef 
for  teaching  and  inftruArng  youth  as  a  tutpr.  or  fchooU 
mafter:  provided,  that  this  (hall  not  extend  to  enable  any 
pe/fon  diflenting  from  the  church  of  England^  to  hold  the 
mafter&ip  of  any  college  or  fchuol  of  royal  foundation, 
or  of  any  other  endowed  college  or  fchool  for  the  educa- 
tion  of  youth,  unlefs  the  fame  (hall  have  been  founded 
fince  the  firft  year  of  William  and  Mary,  for  the  imme« 
diate  ufe  and  benefit  of  proteftant  dKTenters. 
.  VVnd  whereas  it  hath  been  doubted  whether  the  faid  afl 
of  toleration  is  a  .public  or  private  aft,  it  is  hereby  de- 
clared, chat  the  faid  aft,  and  alfo  this  prefent  aft,  fliall 
be  deemed  public  afts,  and  judicially  taken  notice  of  is 
fuch,  without  fpecially  pleading  the  fame. 

S.  !!•  Preacher  or  teachtr  of  a  congregation^  And  the 
law  fo  far  takes  notice  of  them  that  a  mandamus  will 
liTue  to  admit  or  rel^ore  them  {d) :  As  in  the  cafe  of  K,  and 
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{d)  A  mandamos  to  admit  and  a  mandamas  to  reftore,  are 
procured  od  very  different  grounds*  as  will  appear  by  the  fol- 
lowing cafe ;  from  which  it  may  be  inferred  that  the  latter 
will  not  be  granted  except  the  party  applyisg  for  it  (hew  that 
he  has  been  duly  appointed  to  his  office,  and  has  a  title  to 
retain  it,  by  having  complied  with  the  various  regalasiofta 
impofed  by  law.  / 

The  King  againft  Jotbam  and  othrs,  Hil.  30  G.  3.  3  T* 
Rip,  575.  A  mandamas  was  applied  for  to  the  defendants, 
who  were  truftees  of  a  dilTenting  meeting  houle  at  Bradford* 
10  Wiles,  called  the  Particular  fiaptills,  coreftore  John  Lloyd 
to  the  office  of  miniller  of  the  congregation,  and  to  the  ufe  of 
the  pulpit.  This  application  was  founded  on  the  affidavits 
of  Lloyd  and  Jotham,  ilating  that  in  July  1787,  Lloyd 
received  an  invitation  from  27  perfons  of  this  meeting,  on  be- 
'  half  of  the  whole  congregation,  to  accept  the  office  of  mioif- 
ter ;  in  confequence  of  which  he  procured  his  difmiffion  from 
another  meeting  of  the  fame  fe^l  in  Devonihire,  and  in  De- 
cember following  publicly  addrefled  the  congregation  of 
Bradford,  and  fignified  his  acceptance  of  the  office.  That 
be  had  continued  to  officiate  there  as  minifter  frdm  that  time 
till  November  laft,  when  he  received  a  paper  from  fome  part 
of  the  congregation,  purporting  to  be  a  difmiflal  of  him  ;  that 
iince  that  time  the  doors  had  been  (hut  againd  him,  and  that 
he  had  been  prevented  from  performing  the  fundlions  of  bit 
miniftry,  although  he  had  offered  to  anfwer  any  charges  that 
could  be  brought  againd  him.  They  further  dated,  that  there 
was  an  endowment  for  the  minider  for  the  time  being,  of 
this  mcetiog-houfe,  and  that  the  defendants  were  trudees  for- 
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iBari^r^  f/«  2  C  3.    It  was  moved  for  a  mandftmul  to  be 
dirc^lcd  10  the  furviving  traflees  upder  a  deed  of  releafe^ 
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receiving  the  rests  Bod  profits  thereof  for  thacpurpoie;  and 
Lloyd  further  depofed^  ti)at  when  he  took  npdn  bimfelf  the 
o£ce  of  mini  Her,  he  conceived  that  the  congregation  cottld 
not  remove  him.withoot  his  confent>  unlefs  he  ihonld  mifbehavc 
himfelf,  but  that  the  appointment  was  for  life:  and  that  fuck 
Was  the  underllanding  of  other  diflenting  minifters  of  the  fimf 
comma  nion. 

The  connfel  whoihewed  canie  againfl  the  role^  ftated  from 
their  affidavits,  that  Lloyd  had  behaved  himfelf  with  great 
impropriety  and  profanenefs,  and  had  made  his  palpic  the 
veoide  of  ^perfonal  flander  on  many  of  the  eoogregation  ;  im 
confequence  of  which  a  fpecial  meeting  was  held*  when  55 
of  the  coagitgation  (vuhich  in  the  whole  confifted  of  lefstham 
100  members)  agreed  upon  his  .d^fmilTaly  which  was  figoi£ed 
to  Urn  accordingly.  And  they  ftated  an  inftaace^  43  years 
agOf  of  a  miniiier  being  difmiHed  from  this  Ateting^honfe 
for  immoral  condudl.  The  affidavits  farther  ftated  that  Lloyd 
bad  not  obtained  a  proper  liceace»  aa  required  by  the  aft  of 
parliament;  and  that  arooogft  that  fed  it  is  held  to  be  ablb- 
fotely  neceflary,  after  a  minifter  hath  been  chofea*  that  be 
ihoold  be  ordained  by  the  minifters  of  the  Qaptift  chnrch,  who 
meet  once  a  year  for  that  and  other  parpofet*  with  whick 
form  Lloyd  had  oever  complied  after  liis  ele^ion.  Thin  lat»> 
ter  circnrnftance  was^iniifted  on  by  the  coanfel  agaiaft  therale 
as  a  defed  in  Lloyd's  title;  and  they  alio  objected  to  the  if^. 
loing  of  this  mandames,  on  the  ground  that  he  had  notftaied 
in  his  affidavit,  that  he  tiad  complied  with  the  Several  regula- 
tions of  the  toleration  a^^^  by  which  diiftating  minifters  are 
required  to  fubfcribe  the  declaration  therein  co»tained>  aed 
fuch  of  the  39  articles  aa  they  do  not  di/Tent.from;  (or  in  lieu 
thereof  the  declaration  contained  in  190.  3.  c,  44.  nndi 
fiipr4im)  In  f9ppej't  of  the  role  it  was  contended^  that  it  was 
4M)t  i^eceflary  in  an  application  for  a  macdamns  to  date  with 
(o  qioch  preciAon  that  all  thefe  forms  had  been  gone  through  : 
it  was  fufficient  to  ftate  generally  the  title  of  the  party  mak- 
ing the  applicatiooy  aod  the  wronger  which  he  feeks  redreis. 
Kow  the  party  ftates  hb  eledton,  end  thatiie  coafidered  it  an 
an  i^ppointment  for  life ;  but  if  there  be  any  doubt,  the  eooiic 
avill  give  him  an  opportunity  of  tryiag  the  right  which  the 
ceogregation  claim  to  difpofiefs  bim  in  the  'manner  ftated  in 
the  affidavits.  Jn  the  cafe  ^of  the  King  r.  BmrAtr  ao  mher 
ground  was  laid  for  the  imandamus  but  an  affidavit  of  the  en* 
dowment  of  the  pR(lor(hip»  the  eledion  of  the  claimant  by 
a  majority  in  whom-  the  ^ight  to  elf£l*was  vefttd«  andliisre- 
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endoivment  of 'the  paftorfbip.  '  The  forni  of  the  inflnt« 
mqiit  is   necefTarily  by  t^ay  of  truft:    for  (lie  tneeting 
houfe,  and  the  land  upon  which  it  (lands,  could  not  be 
limited  to  Enty  and  his  fuccefibn.     Many  leAorefhips 
and  oiher  offices  are  endowed  by  truA  deeds.     The  right 
to  the  fundton  is  the  fubftance,  and  draws  after  it  eveiy 
thing  elfe  as    appurtenant  thereto.      The  power  of  the 
truftees  is  intirely  in  the  nature  of  an  authority  to  ad« 
mit.     The  ufe  of  the  meeting  houfe  and  pulpit  in  thrs 
cafe  follows,  by   neceflary  confequence,  the  right  to  the 
fundlion  of  mioifler,  preacher,   or  paftor;    as  much  as 
the  infignta  do  the  ofHce  of  a  mayor,  or  the  cuftodj  of 
the  books  that  of  a  town -clerk.— The  court  propofed 
an  iftue  to  try,  whether  Mr*  Hanmer  was  or  was  not 
duly  elected;  as  the  cheapeft  and  beft  way  to  put  it  in. 
The  defendants  refufed  to  have  it  fo  tried,    and  their 
counfel  argued  ftrenuoufly  againft  granting  a  mandamus. 
They  knew,  the  elefiion  of  Hanmer  could  not  bfc  fop- 
ported  upon   a  trial.      The  eledion   of  Meods  fdemed 
liable  to  objcdion  as  irregular.     But  if  the  matter  was 
proper  for  a  mandamus,  they  were  aware  that  in  cafe 
neither  was  defied,  the  court  would  ifTue  a  mandamus  to 
proceed   to  an  ele^ion ;  in  which  cafe,  the  majoritr  of 
the  congregation  were  inclined  to  Mends.     The  truftees 
therefore  obflinately  perlifted   in  oppoiing  a  mandamus 
and  refufmg  a  trial.— Lord  Mansfield :    Every  reafoli 
concurs  here  for  granting  a  mandamus.    We  hav6  con* 
lidered   the  matter    fully ;    and    we  are  all    clearly  for 
granting  it.     Here  is  a  funAion,  with  emoluments ;   and 
no  fpecific  legal  remedy.     The  right  depends  upon  elec* 
tion ;     which   intereds    all    the   voters.     The   quefiion 
is  of  a  nature  to  inflame  men*9  paffions.    The  refufal  to 
try  the   ele<Siion  in  a  feigned  ifiTue,  Or  proceed  to  a  tew 
cledion,  proves  a  determined  purpofe  of  violence.    Should 
the  court  deny  this   remedy,  the  congregation  may  be 
tempted  to  relift  force  with    forbe.     A  difpute,  **  Who 
(hall    preach   chriflian   charity,*'     may  raife  implacable 
feuds  and  animofities,  in  breach  of  the  public  peace,   t^ 
the  reproach  of  government,  and  the  feancfal*  of  religion* 
To  deny  this  writ.  Would  be  putting;  proteAant  diitenters 
and  their  religious  worfhip  out  6flhe  pnotedion  of  the 
law.    1  his  cafe  is  intitled  to  that  protedion  i  and  can« 
not  have  it  in  any  other  mode,    than  by  granting  tlifa 
writ.    The  defendants  have  refufed  either  to  go  to  a  ne^ 
.elediion,  or  to  try  it  tp  a  feigned  ilTge.     We  were  til  df 
jopinion^  when  atrial  was  propofed  to. them j  that  t  man- 
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damus  ought  to  UTue, '  in  cafe  of  refufal.-^— . Afcerwirdi, 
thiie  parties  by  agreement  came  to  a  new  elefiion  ;  and  a 
peremptory  mandamus  was  iflued  by  confent  of  both  par- 
ties.    Bur.  Mariif,  1265. 

S.  JJ-  Scruple  tbi  taking  of  any  oath]    And  by   the  2I  Q5.»kcff. 
C  2.  c.  46.     In  all  cafes  wherein  by  any  a  A  of  parliament 
an  oath  is  or  (hall  be  allowed  or  required,  thefo)emn  af"- 
firmation  of  quakers  (hall  be  aHowed  infiead  of  fuch  oath, 
although  no  particular  or  exprefs   proviflon  be  made  for 
that  piirpofe  in  fuch  ad :  and  if  any  pcrfon  maUng  fuch 
al^m^tiQn*  (hal!  be  convicted  of  having  wilfully^  f^alffcly^ 
aqd  corruptly  affirmed  or' declared  ahy  things  which  if  the 
iacQe  had  been  dcpofed  upon  oath  would  have  amovnted 
Cq  wilful  and  cbrrupt  perjury ;  he  (hall  fu^cr  as  in  cafea 
of  perjury*    Provided,  that  no  quaiker  (hall  by  virtue  here-  ' 
of  be  qualified  or  permitted  to  give  evidence  in  any  cri-  ' 
CQinal  cafes,  Qt  to  ferve^  on  juries,  or  to  bear  any  office  of 
profit  in  the  government    f.  36,  37. 

But  befides  the  quakers,  there  is  another  fe£l  hot  un- MonYiaM* 
like  to  th<  quakers  in  this  refped,  called  Mora'Oiansy  who 
fcrupling  to  take  an  oath  have  been  indulged  by  th^  legi- 
flature  in  making  a  foiemn  affirmation  inltead  thrr^of ;  it 
being  enaSed  by  the  22  G,  2.  c.  30.  (inticled,  An  a£(  for 
encouraging  the  people  known  by  the  name  of  Unitasfra^' 
irum%  or  unittd  trethnn^  to  fettle  in  bis  majeHy's  colonies 
in  j/ffurica)  that  every  perfon  being  a  member  of  the  pro- 
tefiant  epifcopal  churchy  known  by  the  name  of  Vnkdsfra^ 
trunif  or  the  united brttbnnj  which  church  was  formprly 
fettled  in  Moravia  and  Bohemia^  arid  arc  now  In  PruJ^^ 
Poland^  Silejia^  Lufatia^  Germany^  the  United  Provinces^ 
and  alfo  in  his  majefty's  dominions,  whp  (hall  be  required'. 
on  any  lawful  occafion  to  take  an  oath,  (hall,  iniiead  of 
the  uft^al  form^  be  permitted  to  m^ke  his  foiemn  affirm- 
a.tioQf  in  thefe  words,  **  /  J,B.  do  declan^  in  the  pre-^ 
••  fence  of  Almighty  God^  the  witnefs  of  the  truth  of  what  I 
"  /<>'•  Which  (hall  be  of  the  f^me  force  and  cffea  in 
all  courts  of  juftice  and  other  places  where  by  law  an  oath 
(hall  be  required  within  the  kingdoms  of  Gnat  Britain  and 
Ireletnd^  and  within  his  mj^jeliy's  dominions  in  America^ 
and  under  the  like  penalties  as  for  perjury^  as  if  fuch  per«> 
foQ  had  taken  an  oath  in  the  ufual  form.  Bui  this  not 
to  qualify  fuch  perfon  to  give  evidence  in  a  criminal  caufe, 
QX  10  fcrvc  on  juries. — And  by  the  faid  a6^,  every  membtr 
of  the  faid  church  or  congregation,  who  fliall  refide  in  any 
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of  hi8  ipajefty's  d(^minions  in  America^  and  (half  be  rutiimon,*  ' 
cd  there  to  hear  ?rrns,  (hall  be  difcharged  from  perfonal 
fervice,  on  paying  the  like  rate  or  aiTeflrnent  in  lieu  there- 
of, as  perfons  unable  by  rcafon  of  age,  fex  or  other  in- 
firmity.—And  to  prevent  any  doubt,    whether  a  perfon 
pretending   to    be   of  fuch    congregation,   is  aSually  a 
member  thereof;  every  perfon  who  (hall  claiin  any'berie*  ' 
fit  pf  this  ad,  (hall  at  the  time  of  fuch  claim  j)roduce  a 
certificate  figned  by  fome  bi(bop  pf  the  faid  church,  or 
by  the  paftor  of  fuch  church  or  congregation  ^ho  (ball ' 
be  neareft  .to  the  plage  where  fuch  cUim  is  made :  and 
fi|ch   perfon  proving  by  his  afiirmation,  or  by  other  legal 
witnefs,   that  th^  faid  certificate  was  duly  executed,  and ' 
alfo  affirming  that  he  is  adiually  a  member  of  the  laid 
church,  0ia(l  be  adjudged  and  deemed  accordingly.— And 
that  jt  may  be  known  whether  fuch  bi(hop8  apd  paftors 
are  of  the  faid  church  ;   the  advocate  of  the  faid  church  or 
congregation  for  the  time  being,  (hall  from  time  to'  time 
J^y  before  The  commijfionen  for  trade  (ind  plantations^  in  ot- 
der  that  the  fame  may  remain  in  their  office,  lifts  of  all ' 
Che  bi(hops  of  the  faid  church  appointed  by  th^m  to  grant 
certificates,  with  their  hand  writing  and  ufual  feal ;   and' 
alfo   the  names,  hand    writing,  and  feals  of  4he  bifhops 
appointed  by  the  faid  brethren  as  aforefaid,  and  the  names 
of  fuch  paftors  as  (hall  be  authorized  by  the  faid  advocate 
or  bifhops  to  give  certificates  in  any  of  his  majefly's  colo« 
nies  in  Ameri^» 

Declaration  of  fidelity^  and  fulfcrihe  a  proftjfton  ef'tbiir 
\hrijiian  hluf^  The  forms  of  which  are  interted  under 
the  title  ffJatSiS. 

Shall  enjoy  all  other  the  benefits^  privUegis^  and  advantages^ 
whub  any  other  diffenters  Jhould  or  ought  ttf  enjoyi  And  ih^^ 
rules  of  their  difcipline  feem  to  be  allowed,  as  in  the  cafe* 
of  marriages  above  mentioned,  fo  alfo  in  other  particulars  :' 
As  in  the  cafe  of  K.  and  Francis  Hart^  At.  3  Gf*  3*     On 
an  indiSment  for  a  libel.     The  profecutrix,   Mifs  Mary 
Jerom,  was  educated  among  the  quakers,  at  the  town  of' 
Nottingham  ;  her  parents,  who  lived  there,  being  of  that 
perfuafion.     There  are  feveral  feparate  congregations  of 
quakers  in  and  about  this  town  j  and  once  a  month  9^  ge- 
neral afTembly  is  held  of  them  alK     At  tbefe  monthly 
meetings,  they  take  into  confideration  the  condud  of  fuchi ' 
of  their  members,  as  have  not  aded  conformably  to  their 
rules  I  and  proceed  according  tp  the  diredlioa  of  cm  ISa-' 

viour 
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iiQUt  in  the  i8)Ji  chapter  of  Sc.  Matthew,  v.  'r5th,  i6thft 
and  i7l;b%  wblcl^  they  call  their-  difcipline*     If  gentle 
admonitions  in  privatic  have  no  effect  complaint  is  made. 
to  the  monthly  meeting;  from  whence  a  deputation  is 
formally  fent,  to  vifity  and  to  endeavour  to  reclaim  the. 
party  cilFending.      And  if  thefe  fleps  prove  inefFedualt. 
they  proceed  at  lad  to  a  final  fentence  of  e^cpulfion ;  which« 
is  ufually  by  iome  inftniment  or  paper  in  writing  drawn. 
lip  for  that  purpofe,  and  openly  read  at  one  of  the  meet* 
ingi  for  public  worihip.     The  perfon  employed  in  this 
fenrfce   is  called  the  clerk  of  the  meeting ;  and  the  wri-> 
ting  by  which  the  fociety  exclpfie  and  difown  as  their 
member  the  delinquept^  generilly  fets  forth  the  cauJEc'  o£ 
their  proceeding,  and  the  fruitlefs  care  and  endeavours  of,   . 
the.  fpciety  to  reclaim;     This  has  been  their  general  prac* 
tlce  fidce  the  toleration  zSt ;  and  at  Nottingham,  as  well. 
as  inmanyp^her,  places,  they  continue  on  this  plan  ,  to., 
this  time.     The  profecutrix  having  aded  in  difobedience 
to  their  rules,  ^y  frequenting  places  of  public  diverfions, 
goi^g  into  mqurningfor  the  deatix'of  a  relation,  and  do<«. 
ing  other  things  which  they  efteem  unlawful :  the  method. 
of  admonition*  and  vifitatio/i  by  deputies,   was  taken  by. 
the  fociety  $  and  feveral  conferences  were  had }  hut  they 
proving  inefS;Sual,  and  (he  abfenting  herfelf  fron^  their 
meetings,  and  declaring  that  (he  did  not  look  upon  her- 
felf as  one  of  thcif  body,  the  fociety  at  laft  (after  feveral 
fruitleff  attepipts  to  reclaim  her  for  a  year  and  a  half]  pro- 
ceeded ip  their  ^fMal  vifay  to  the  fe^tence  of  expul/ion  ici 
(be  following  words,   which  were  reduced  into  \|vriting» 
approved  of  by  the  monthly  me^^ing,  and  afterwar4s  read 
by  the  defendant  Francis  Hart,  as  ^lerk  of  the  meeting, 
at  the  clofe  of  their  meeting  for  worChip  a(  Nottingham^ 
on  Sunday  Sept.  6,  1761. 

**^  Whereas  Mary  Jerom»  of  this  town,  ^n  horn  of 
**  parents  profeffing  the  fame  religious  principles  with  us« 
**  and  by  them  educated  in  our  fociety ;  but  not  duly  re- 


mt.¥ 


^  ^  thy  brother  Jball  tre/pa/s  againji  tbie^  go  and  tell  him  his 
fault  hitnv4ia  thee  and  him  tdene  :  if  be  Jhall  bear  thee^  thou  bafi 
gained  tfy  brother. 

Bat  if  be  ^uill  not  bear  thee^  then  take  *witb  thee  Mi  or  tt»» 
More ;  that  im  the  moatb  of  t*wo  or  three  *wifaefii  every  ^word 
taey  be  efiahlifl»ed. 

Amdifbefoedl  negltQto  bear  them^  tell  it  unto  the  church:  but 
if  be  neglect  to  bear  the  church ,  let  him  be  unto,  thee  cu  an  heathen 
n^an  and  a  fubliccfw* 

O  4  *      •*  garding 
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^  garding  the  truth  we>  profefs,  tytiakihti  erroneous 
**  notions  contrary  to  (criptore  do£(rine«  and  in  divtra 
<*  parts  of  her  condad  aded  very  Mcon&fltmly  iMth  a 
**  life  of  feif-denial,  and  of  late  years  ntoftl^  iiegleaed 
**  meeting  for  di? ine  worfliip^  and  when  vtfiied  by  frieikb 
*<  appointed  by  our  monthly  meeting  in  lo?e  )o  her  ibiily 
<*  and  ill  order  to  reclaim  her  from  error,  an^  bring  her  to 
«'  the  acknbwledgment  of  truth  boch  \n  jud^men^  and 
<*  pradicci  but  rejefting'  our  labom^  of  love,  fhe  dedhraf 
^  that  flie  did  not  look  Uj^on  herflBlf  as  sr  mcntber  of'^our 
•*  fociety :  we  therefore  -hereby  declare  her  not  in  utdkf 
<<  with  nor  a  member  of  our  religious  focieey,  until  by 
**  unfeigned  repentance  ihe  duly  acknowledge  (cripture 
**  db£trme,  and  behave  irgreeable  to  ocrr  holy  profeffion  ^ 
<«  which  that  (he  may,  ^t  finrerely  defire.    Signed'  !n  and 
^*  by  iqrrder  of  our  monthly  meeting,  held  at  Nottitigfaam, 
«* 'the  fifth  of  the  eighth  mooth/x76i.  »  1^  Francis  Hart, 
««  clerk." 

The  profecutrixbeiifg  acquainted,  with  this  proceedings^ 
lent  her  maid  fervant  to  the  defendant'  for  a  dopy  of  this 
fentence^  who  accordingly  tranferibed  it,  and  inclofedic 
in  a  cover  dire£)ed  to  Mary  Jerotn ;  who  being  thus  pof* 
fefled  of  it,  annexed  it  to  an  ajBlJatit,  and  applied  to  the 
court  of  king's  bench, for  an  information  for  a  libeU  Biiff 
the  court  rejedcd  the  riidtton^  and  reftifed  to'grant  a(  rale 
to  (hew  caufe.  She  afterwards,  oir  the  kith  of  March  ti^'i't 
preferred  a  bill  of  indiftmenb  agamft  the  defendam  for  ^ 
libel,  before  the  grand  jury  at  the  al&is^  held  ibr  the  town 
of  Nottingham.  Which  bili  being  ^uod  by  them  was 
afterwards  removed  by  certiorari  iHtO  tlie  4ting*s  beneh. 
And  the  defendant  }\7i^iitg  plesd^d'n6t  guilty,^  it  was  tried 
before  Mr.  Juflice  CIive»  at  the  fammer  sAzes  held  for  the 
town  of  Nottingham,  July  30th' ^762.  The  evidence  on 
the  part  of  the  profecution,  wa?,  the  prodcutrix,  and  her 
fervant  maid  who  went  for  she  paper ;  and  the  evidence  of 
the  publication  of  it  as  a  lihel  was,  the  direAion  of  it  to 
the  profectitrtx,  and  the  defendant's  aeknowledgmeot  iq 
the  maid  that  he  read  it  at  the  meeting.  The  ddfendam's 
Gounfel  called  no  witnefles;  being  of  opinion,  that  the 
quakers,  who  were  the  only  perfohs  that  could  give  an 
awcount  of  their  method  o/pcoceedingi^  were  di£&bled  by  the 
ftatuie  of-  7  &  8  W.  c.  34«  from  being  witfiefles  00  a 
criminal  profecution;  and  being  reftrained  from  argitiftg 
that  the  paper  in  qiieRion  was  no  hbel^  by  the  judge,  who 
(kid  thatfuch  a  queftion  Was  more  proper  to  be  determined 
hg  (he  CQUn  i^bovcj^  could  oply  infift^  tiiat  the  evidence 


ca  die  ptrt  of  the  profecutton  was  not  fvflkient  to  qftUitata 
the  indiidmeat.  Tftie  judge  left  ibo  cife,  with  its  circiinu* 
.fiiaosi,  to  the  jary;  but  nthe^  reooinnicnded  it  to  tfatu^ 
to  ac^it  the  defcodant*  The  jury,- after  withdra^ritig 
about  three  hours,  feond  the  defendant  guilty.  In  the 
Mkhaelmas  term  following,  Mr.  CMrmoved  the  covrt  of 
king's  bench  for  a  new  trial ;  and  after  ftaring  the  aibote^ 
mentioned  fads,  andobferfing  upon  the  ctrcomftances  of 
hardlhip  which  would  attend  the  cafe  on  a  moifoo  tihar« 
£eft  of  judgment,  where  to  fad»  emtld  be  relied  on  but 
what  appeared  on  the  record^  and  aAer^a  vcrdidt  it  migbc 
beprefuancd  thatm  analidous  intention'oa^ defame  thepno* 
leeutrix  (which  was  charged  ia  the  indi<naMnt)  was  pro^ 
edyinfifted  that  the  leaving  inch  a  cdfeas  this  to  a  jury, 
woald'he  enaMins  a  jur^  tofeit  up  *a  judgment  in  oppofi«« 
^tion  lo  the  )egtfllture»  and  oi^ertum  the  toleration  aAf 
and  that  therefore  the  t^rdifir  ooghr  lo  be  fet  afide  as  n 
^erdi^  ag^nft  law.  The  cdurt  was  cteaf )y  of  opiniOfl« 
tbac  she  jury  (boeld  have iKen  direAid*  to:  acquit  the  d^ 
fondant;  and,  as  notice  of  the  motion  wae  gtveos  and 
coonfal  appeared  fos  the  proCscutioq,  who  did  nor  con>* 
Oradid  the  abovtmdntioned  fails,  the  court  fiiid  they  wmild 
not  do  fo  much  crMit  to  fuch  a  piofeoUtion  at  to  grant  n 
fule  toftevreauCr^and  thev  ordered  the  9^Pil&  to  be  fat 
afide^  flind  a^new  trial  to  be  nad,  owthe  firft  motion. 

S.  i6.  EMpifiith^fiPfin$nmit9*fmh^€mgrtgs$Un]  Dot, 
by  Holt  chief  juftiee :  If  a^  man  be  a  profefTed  chuscbhiatH 
and  his-  oonikienbb  will  *^mt  htm:  ibtnetimes  id  go  ic^ 
meethigs  infiead  of  cbming  to  churbb^  the  ad  of' toleratiow 
Ihail  not  etccufe  htm  s  for  tt  was  not  made  for  fiich  fort  o( 
peoptSf '  Gikf.  52T.    6  Afti*  190. 

Aodby  tiiesG,  a.'^r.  4.  If  snymayorv  bailiff  or  other 
inagiftrate^i  fhatl  knowingly  or  wilfully  refort  to^-or  bo  pre^ 
ieoc  at,  any  public  meeting  for  religious  worlliip,  ohier. 
than  of  the  church  of  England,  in  the  gown  or  other  pe^ 
culiar  habit,  or  attended  with  the  enCgn  or  enfigns  belongs 
ing  to  {lis  office;  he  (hall,  upon  convt£kipn|  l^  doo 
courfe  of  law,  be  difabled  to  hold  fuch  office,  and  be  in* 
capable  to  bear  any  publick  office  or  employment  what* 
(obver  (r). 


Wi»^i«r— »— w^n^W^-^i.^—— — p^^w  1     I    ■         i»i.i< 


(#)  Sir  Humphrey  Edwin,  a  lord  mayor  of  Loodon,  bad 
the  in  prudence,  foon  after  the  toleration  aft,  to  go  to  a  pref*- 
bytetian  meeting-hcufe  in  bis  formalities;  which  is  alladed 
to  by  Dean  Swift  in  hit  ««  Tsleof  a  Tub*'*  under  the  sUegory 
pf  Jack  getting  on  a  great  borfeand  eating  caftard.  4  BLCtm^^i* 
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S«  18.  Difyma  t'difturb]  (/)«  And  by  the  i  G.ft.  %. 
«•  5«  If  any  peribns  unlawfully,  riotouAyi  and  tumuItiKNi^ 
aflenible  together,  to  the  difiurbancc  of  the  publick  peace^ 
^ail  unlawfully  and  wiith  force  depiolifli  or  pull  down^  or 
begin  to  derooliflror  pull  down  any  church  or  chapel*  or  any 
building  for  religious  woribip  certified  and  regiftfed  accoid-* 
ing  to  the  i  W.  c.  18.  the  fame  (hall  he  adjudged  felony 
without  benefit  of  clergy^  /  4.  Aiid  the  hundred  Audi 
anfwer  damages,  as  in  cafes  of  robberjF*  /  6« 
<  S.  19.  Placi  §/  fmb  mating  /haU  hi  ariifiid]  M.  B  IK 
Cram  and  others  apnnft  P^pi*  Green  and  fifteen  others 
bring  an  aAion  upon  the  cafe,  in  the  court  of  common 
pleas,  againft  the  defendant,  for  having  made  a  lalfe  return 
to  a  mandamus  to  him  direded.  TlS^  plaintifi  in  theie 
declaration  idiew  the  a&  of  the  i  W.  c.  i8.  which  ex* 
empts  prpccfiant  diiTenters  from  the  penalties  of  divers  for-* 
Qier  ads,  if  they  take  the  oaths  and  fubfcribe  the  declara« 
^ion  there  mentioned ;  that  by  the  fame  it  is  enaded,  that 
no  meeting  by  proteflhant  difieilters  for  religious  worfliip 
fiiall  be  allowed,  until  the  place  for  the  meetbg  becertU 
fied  unto  the  biihop  of  the  diocefe,  or  the  erchdeacon, 
or.  to  the  quarter  feffions,  and  regiftred  or  recorded  there 
Tefpefiiveiy ;  and  the  plaintiffs  Ihew,  that  they  were  pro^ 
teftant  difTcnters,  and  bad  taken  the  oaihs  and  fublcribed 
the  declaration  according  to  the  ad }  and  that  in  the  pa-, 
rifli  of  Hindley  at  a  sown  called  D*  within  the- diocefe  of 
Vhefter^  the  plaintiffs  had  appointed  a  place  tailed  Tbd 
df^el  for  their  religious  worihip,  and  that  they  had  au- 
thority fo  to  do :  that  Green,  one  of  the  plaintiffi,  made  a 
certificate  of  their  ap^intment  of  this  place  to  the  bi(hop* 
of  Che(ler,  and  delivered  it  to  Pope  the  dcfendant,.being 
regifter  to  the  biihop,  to  regiScr  it  as  he  •ught ;  that 
the  defendant  Pop^  refufcd  to  regiflec  it}  upon  which  ther 
pktntiffs  were  driven  to  fue  a  nuindamus  out  of  the  king'% 
faei^ch,  direded  to  the  defendant,  commanding  him  to. 
regifter  the  certificate;  but  that  the  defendant  notwilhftand*. 
kig  did  n^  xegifler  it,  but  made  return  to  the  mandamusi 


{/)  The  t8th  feaioii  of  this  k€t  infliai  a  penalty  of  aol. 
upon  coAvidioD  a$  ibi/sfficMs^  but  tbcfe  wordi  do  not  onft  the 
teart  of  king's  bench  of  its  j^urifdiflon.  lo  Rim  v.  Hubi  iutd 
•tbersy  anindidmeatob  this  ad  found  at  the  quarur  feflions. 
was  renoyed  into  the  king's-bench.  and  each  of  feveral  de« 
fendants  were  adjudged  to  pay  the  penalty  of  20 h  5  TT* 
«^.  54s.  , 

that 
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that  Hindley'was  an  ancient  populous  village,  di(hnt  onft 
iniJe  froin  the  parifli  church,  and  for  thefe  forty  years  lad' 
paft  this  place  called  Tbi  chapel  had  been  and  yet  is  a  chapel 
o^eafe,  and  endowed  with  50I  a  year,  and  nad  a  mlnifter 
appointed  to"^  officiate,  and  that  there  were  feveral  places 
within  the  parifh  ailready  appointed  for  diflenters  for  reli- 
gious worfhip ;  all  which  return  the  plaintiffs  aver  to  b^ 
falfc  ;  and  for  this  falfe  return  they  bring  this  a£tion.  'fhe 
defendant  pleads,  that  the  return  to  the  mandamus  was 
true,  and  avers  evciry  particular  of  fhc  return.     The  plain- 
tiffs demur.     And  it  was  refolved  by  the  court,  that  this 
plea  was  bad,  becaufe  \i  amounts  but  to  the  general  ifTue, 
it  being  all  matter  of  h&y  and  havine  no  intermixture  of 
law.     Then  It  was  urged  for  the  defendant,  that  jiidg* 
ment  ought  to  be  ^1ven  for  him,  i.  Becaufe  it  is  faid  in  the 
<)leclaration,  that  the  plaintiiFs  appointed  the  place,  but  the 
aS  gives  no  direfiion,  who  fliall  have  authority  to  ap- 
point the  placq,  and  therefore  it  ought  rather  to  be  done 
b]y  the  preacher^  or  other  wife  with  the  confent  of  the  whole 
meeting.     2,  They  have  tio  authority  to  appoint  a  chapel; 
but  this  place  in  the  declaration  they  call  a  chapel.     But 
tb  this  the  court  anfwered,  that  a  field  or  tavern  may  be 
called  a  chapel.  3.. They  (hould  have  (hewn,  by  whom  this 
appointment  was  made,   as  by  the  diflenters   inhabitants 
within  fuch  a  diflrif^ ;  but  it  is  fo  ger^eral  here,  that  it 
may  be  by  all  the  difTenters  in  England.     Then  if  it  is 
no  good  appointment,  the  whole  will  fail ;  for  then  there 
lyill  be  no  certificate  ;  if  no  certificate,  no  regiflringi  if  no 
caufe  to  regifter,  the  refufal  was  no  ground  for  a  man- 
damus 'f  if  no  mandamus,  then  there  could  be  no  falfe  return. 
4.  It  is  faid  that  the  certificate  was  made  by  Green  alonf ; 
but  the  zA  gives  no  authority  to  any  one  in  particular  to 
make  it.     But  by  Treby  chief  juftice,  the  a£t  being  gene- 
ral, any  Qf  them  may  well  certify.     5.  The  mandamus 
in  this  cafe  was  not  grantable,  for  there  was  here  no  dif- 
furbance  of  a  freehold,  or  ofSce  of  truft,  but  a  thing  merely 
ecclefiaftical :  and  if  a  man  hath  a  feat  in  a  church,  and  is 
Aindred  of  the  enjoyment,  no  mandamus  lies ;  and  as  to 
the  plaintiffs,  this  was  in  nature  of  a  church.     But  to  all 
thefe  objeJSions  the  court  gave  one  general  anfwer,  that 
this  2^&\Qn  was  brought  for  the  falfe  return  to  the  manda- 
mas,  and  therefore  all  the  red  is  but  inducement:  and  there- 
fore whether  a  mandamus  will  lie  or  not,  is  not  now  be- 
fore the  court,  but  it  muff  be  taken  for  granted,  that  a  man- 
damus was  iflued,  and  the  defendant  made  a  falfe  return. 
The  principal  point  therefore  of  the  cafe  was,  whether  the 
plaintiffs  can  join  in  thisadioiiji  or  not?  And  this  was  fe- 
veral 
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veral  timet  argued  at  the  bar.  And  the  defeodanti  oonn^ 
fel  argued  that  they  could  not ;  becaufe  that  where  peifons 
afe  jointly  intitled  to  the  aSion,  they  may  aO  join  in  it) 
fince  the  damages  which  were  the  foundation  of  it  were 
joint,  but  where  perfons  are  federally  damnified,  as  in  tref- 
pafe  or  the  like,  there  they  cannot  join.  But  it  was  ad- 
judged by  the  whole  court  upon  great  deliberation,  that  the 
plaintiiFs  might  well  join,  fqt  the  damages  in  this  cafe  were 
ioint ;  for  they  all  jointly  fue  a  mandamus,  they  all  jointly 
profccuted,  the  charges  w«re  all  joint,  and  thefe  are  the  da-^ 
magek  the  plaintifis  fue  to  recover  i  and  by  Treby  chief 
juftice,  if  the  attorney  fues  the  plaintjflFs  for  the  charges  of 
the  fuit  of  the  mandamus,  he  muft  fue  them  jointly,  and 
the  furvivors  are  liable :  arid  tho'  it  was  objeSed,  that  the 
plaintijSs  had  no  need  to  join  in  the  fuit  of  the  mandamus  j 
yet  the  court  anfwered,  fmce  they  might  have  done  it, 
the  charges  will  furvive.  And  they  relied  principally  upo^ 
a  cafe  adjudged  in  this  court,  M.  4  fK  where  the  two 
churchwardens  Qf  Chelfea  chufch,  being  defied  by  the 
parlfli  by  cuftom,  went  to  Dr.  Brampfton  the  official,  to  be 
iVorn;  Or.  Brampflon  refufed  to  adn[kini0er  the  oath  to 
them }  upon  which  they  fued  a  mandamus  dire&ed  to  Dr, 
Brampffon,  to  command  him  to  adminifter  the  oaths  i  upon 
which  he  returned*  that  the  cuftom  was,  that  the  minifter 
ibould  name  one  churchwarden  and  that  the  parifh  (bould 
chufe  the  other ;  that  becaufe  the  parifli  had  eleSed  two» 
he  did  not  krtow  which  of  them  he  ought  tolidmUi  they 
brought  an  adton  upon  the  cafe  jointly  againff  Dr.  Bramp- 
fton  ifor  this  falfe  return  j  and  exception  wss  taken,  that 
the  damages  were  feveral,  and  the  profits  of  the  o^es  ieve- 
ral  i  but  to  this,  it  was  an'fWpred*  that  the  aSion  was  not 
brought  to  recover  damages  fQf  the  profits  of  the  office,  for 
the  office  had  no  profits ;  but  it  was  brought  to  recover 
the  damages  and  charges  expended  in  the  fuit  of  the  man* 
damns  i  and  for  this  reafon  it  was  adjudged,  that  thjey  might 
well  join ;  which  does  not  differ  from  the  principal  cafe. 
But  to  make  a  diftin£lion  between  theA:  two  cafes,  it  was 
pbjefted,  that  the  churchwardens  might  well  join  i  becaufe 
they  are  a  corporation  in  judgment  oflaw,  and  may  fue  for 
goods  of  the  pariih  which  are  taken  out  of  their  pofleffion, 
or  may  have  trefpafa  or  appeal  of  robbery  for  the  goods  of 
the  pariih ;  which  difiinguifhes  them  from  this  cafe,  which 
was  of  common  perfons.  But  to  this  the  court  anfwered^ 
that  churchwardens  are  not  a  corporation,  till  they  ar« 
admitted ;  but  this  mandamus  was  fued,  to  procure  admit- 
tance, and  confequently  then  they  were  not  a  corpora* 
tion«    And  by  the  courts  this  action  is  not  broi^bt,  only 
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to  recover  damages,  boc  a)fo  to  have  a  peremptory  man* 
damos,  in  which  all  ought  to  join.  For  one  of  theoi 
cannot  have  a  peremptory  oiandamus,  where  iixteen  joined 
!n  the  principal  mandamus ;  for  the  peremptory  manda- 
mus muft  purfue  the  principal. '  And  for  thefe  reafons  all 
the  court  were  of  opinion,  that  the  plaintiiJFs  might  well 
join.  And  therefore  judgment  was  given  for  the  plaintifi^'. 
Afterwards  the  plaintifFs  moved  the  court  of  king's  bench 
for  a  peremptory  mandamus.  But  the  court  of  king'a 
bench  denied  to  grant  it;  becaufe  the  peremptory  manda- 
mus fays,  that  the  return  is  falfe  as  it  appioreth  unto  us  b) 
,tbi  ncerdy  which  cannot  be  faid  here ',  for  the  king's  bench 
cannot  take  judicial  notice  of  the  record  of  the  common 
pleas,  unlefs  it  come  before  them  by  courfe  of  law ;  and 
therefore  the  a£lion  for  the  falfe  return  fhould  have  been 
brought  in  the  king's  bench,  where  the  falfe  return  is  if  the 
party  'defigned  to  have  a  ^  peremptory   mandamus.     L. 

M.  7  G,  3.  Kb  and"  the  juftices  of  Derhyfiin,  On 
fliewing  caufe  againft  a  mandamus,  to  regrfter  a  certain 
tenement,  which  was  certified  to  the  feffions,  as  a  place  fet 
apart  for  the  meeting  of  proteftant  difienters;  it  waa 
urged,  that  the  parties  certifying  have  not  {hewn,  under 
what  denomination  of  proteftant  diflenters  they  fall ;  fo  as 
to  intitle  themfelvesto  the  indulgence  (hewn  by  the  z&l 
which  only  meant  to  give  eafe  to  tender  confciences,  when 
profeffiog  fuch  principles,  as  neither  endanger  the  civil 
government,  nor  undermine  the  fundamental  dodrines  of 
the  chrifiian  religion.  Thefe  people  may  be  Arilns,  6t 
Socinians,  or  fuppofe  them  only  Methodifis  [which  was  in- 
deed the  fa£l],  as  thefe  do  not  difiient  from  the  church 
of  England,  but  only  pretend  to  obferve  her  dodrine  or 
difcipline  with  greater  purity  than  their  neighbours,  it  may 
be  a  queftion  how  far  they  are  the  obje£b  of  the  toleration 
a£t,  and  privileged  to  meet  in  conventicles.  It  was  fuf- 
ther  objected,  that  the  perlbns  certifying  ^do  not  appear  to 
have  complied  with  the  terms  of  the  a£t,  by  taking  the  oaths 
and  making  the  declaration. — But  th%  court  was  <>f 
opinion,  that,  in  regiftring  and  recording  a  certificatf,  tUe 
jttflices  were  metely  minifferial :  and  that,  after  a  meeting- 
boufe  has  been  duly  regiftred,  fiill,  if  the  perfons  refortitrg 
to  h  do  not  bring  thenifelves  within  the  aft,  fuch  regfftring 
'Will  not  proteA  thelrn  from  the  penalties  of  the  law. 
And  the  rule  foir  a  mandamus  was  made  abfolute.  BkAi 
'Jtfp.6ob. 
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tlile  of  t  ly.  c.  1%.  for  exempting  pralQiftant  Jiflcnter li  fioili 
penalties  •eetitained  iti  former  ads.  Then  Mac  plea  tteiSf 
that  the  Ibcrifi  of  Londoa  are  offiters  wk^  Wiore  the  f  3 
C  2«  were  perfons  bearing  fuch  office ;  ibat  the  defendaoc 
was  and  fiill  is  a  protefiaoc  diflenter  Irom  ihe  church  of 
£iig]iind,  a  perfon  of  a  fcrupulous  confcicnce  in  the  ex« 
crcife  of  religion,  and  daring  all  that  time  hat  and  ftill  does 
frequent  the  congiegiacion  of  religioos  worfhip  amongft 
pfolefiant  diflenten.  The  defendant  then  ftates.  that  he 
took  the  oatha,  and  fubfcribed  the  declaration,  according  te 
the  2&  of  toleration,  in  the  year  tjsu  at  the  bffioos  held 
for  the  county  of  Middlefex ;  and  that  his  taking  ihe  oaths 
was  duly  regiftred  in  the  court  of  feflions :  that  he  bad  aot 
within  one  year  before  the  fuppoTed  eledlion  taken  the  facra- 
inent  of  the  Lord's  fupper  according  to  the  rites  of  the 
church  of  England^  nor  has  be  at  any  time  fince  done  ic^ 
nor  can  he  in  confcience  take  the  fame,  nor  was  be  bound 
to  take  the  fame  Tioce  May  1751 :  that. of  thefe  premiflca 
the  lord  mayor,  aldermen,  and  cittaens  had  aottce  ;  and  that 
by  reabn  thereof,  and  of  the  aA  of  parliament  msde  for 
governing  corporations,  the  mayor,  aldermen,  and  citi«eiis 
aJIembled  in  July  17459  and  the  livery  were  prohibited  from 
.  slefiing,  and  had  no  power  to  eled  him  flberidF:  that  he 
was  difabled  from,  and  incapable  dF  being eleSed.;  and  thaK 
the  fuppofed  deAion  of  him  was  void*-*^To  this  pit  a,  the 
l^ntiff  replied,  that  by  the  ftatate  of  the  5  G.  r.  6.  /  ]• 
at  is  enaAed,  that  00  perfon  chofen  ioto  fuch  oflke  (hall  be 
lemoved  or  otherwi(e  profecuted,  for  omiffion  of  taking  the 
facramenty  nor  (hail  any  incapacity  or  difabUity  be  iit^urred 
by  reafon  of  the  iame  (unlefs  he  be  removed,  bt  prtfTeoutios 
commenced  within  fix  months).*-^^— ^Tathjs  replkatieii 
ihe  defendant  demurred  ;  and  the  plauitiiF  joined  in  demur* 
fcr*  And  judgment  was  given*  for  the  phunti^  kk^t» 
.   iberiff's  court*  •    ip^ 

The  defendant  fued  a  writ  of  error,  befoc^the  mayor 
•nd  iherifFs  in  the  court  of  the  Huftiiigs :  and  the  judgment 
was  there  affirmed. 

A  writ  of  enor  of  this  judgment  given  in  the  Hufthig^ 
was  brought  befere  the  commiffionets  of  St«  Martians  le 
Grand.  The  judges  named  in  tbk-commtffion  wtffe  the 
chief  baron  Parker,  Foflcis  fiath«rft,  and  WUmbl.  The 
plaintiff  in  the  original  aSion  pieced,  in'tiallo  6ft  ertatom. 
<Tbe  oaofe  was  argued  three  feveral  timea  by  the  moft  tfmi* 
sent  oounfel  in  die  profeffion.  The  counfel  far'tbe:  ito- 
fcndant  objeAod  to  ibe  dechretloii,  becaufe  the  ptaiAtiff 
lud  not  ftate^l  thersiDi  that  the  ci^  of  Londoalud  an^ 
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right  either  by  charter  or  prefcription  to  elcfi  the  (leffn<}«^ 
ant  Sheriff:  and  thp  by-law  being  made  to  regulate  this 
franchife,  it  ought  to  appear  on  the  face  of  the  declara* 
tion,  that  they  are  intitled  to  the   franchife  ;  which  can 
only  be  by  charter  or  prefcription.     But  the  judget,  be- 
ing unanimous  in  their  opinion  upon  the  real  merits  of 
Jhis  caufe,  declined  giving  any  opinion  upon  this  point, 
though  they  all  Teemed  to  think  there  was  great  weight  in  it* 
Mr.  juftice  Fofter  delivered  his  opinion  to  the  following 
jbfie£l:— ^I  ihall  found  my  opinion  upon  the  toleration  and 
corporation  a£ls.     1  ihall  confider  the  corporation  z&j  in 
the  light  of  a  prohibition  to  the  elcdors.      It  was  con* 
(idered  in  that  light  in  the  cafe  of  the  mayor  of  Gwiford  and 
Clarke.    NotwithAanding  there  were  in  that  cafe  excep* 
tions  to  the  declaration  which  were  faid  to  be  fatal,  yet  it 
appears  by  the  report,  that  thecoort  delivered  their  opinion 
in  this  maxiner,— — That  the  matter  pleaded  by  the  defends    • 
ant  was  a  good  bar)  that  to  make  a  default  in  the  de* 
fendant)  there  muft  have  been  an  eled^ion  antecedent ;  and 
the  election- of  fuch  a  one  as  the  defendant  is,  is  abfolutely 
prohibited  by  the  ftatute:  then  I  add,  that  lince  the  cor* 
^oration  aA  is  prohibitory  to  the -electors,  now  they  have 
wilfully  afjter  notice  chofen  the  defendant,  they  have  con- 
travened that  whole  prohibition,  and  a6)ed  contrary  to  it  \ 
and  I  am  of  opinion,    that  the  eieAion  is  a  mere  nuU 
lity.«^The  preamble  to  afis  of  parliament  is  the   great 
Window  by  which  light  is  let  in  upon  the  fenfe  of  them. 
If  you  confider  the  preamble  to  the  corporation  s£t,  it  will 
appear  beyond  a  doubt,  that  the  intention  of  the  legiflature 
In  paiBng  the  corporation  zSt  was  to  exclude  proteftant 
diflenters  of  all  denominations  from  corporation  office!)^ 
The  preamble  to  the  zSk^  after  making  fliort  mention  o^ 
the  late  troubles,  fays,  *^  To  the  end  that  the  fuccefBons 
**  in  fuch  corporations  may  be  moft  probably  perpetuated 
*'  in  the  hands  of  perfons  well  afFefied  to  hit  majefiy  and 
**  the  eflablifhcd  government,  it  being  too  well  known^ 
*^  that  notwithftanding  all  his  majefty's  endeavours^  and 
*^  indulgence  in  pardoning  what  is  paft,  nevertbelefs  many 
'*  evil    fpirits   are   fi ill  working ;  for   prevention  of   the 
**  Jlike  mifcbief  for  the  time  to  come,  and  for  prefcrvation 
*'  of  the  public  peace  both  in  church  and  ftate,  be  it  en- 
••  a£led'*— — — and  fo  on.     Thefe  were  the  motives  upon 
which  the  legiflature  proceeded  in  making  this  a<5l.     The 
means  they  made  ufe  of  to  ciFe£t  thefe  ends  were  two :  One 
regards  the  perfons  who  were  at  that  time  in  corporation 
offices  I  the  otheri  thofe  who  (hould  come  into  fuch  offices 
Vot.  II.  P  •f 
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tS  truft  ^or  the  future.    The  a£l,  in  order  to  accompTtlk 

the  great  ends  for  wbkh  it  was  madei  is  very  particular  : 

*^  No  perfon  (ball  for  ever  hereafter  be  placed  or  cbofen  in 

**  or  to  any  the  offices  or  placea  aforefaid,  who  (ball  not 

*<  have  within  one  year  next  before  fuch  eledion  taken  the 

^*  facrament  of  the  Lord's  f«pper  according  to  (be  rites  of 

**  the  church  of  England  i'*  and  then  it  goes  on,  and  fay$» 

that  **  every  perfon  fo  placed   or  chofen  fhall  take  the 

*<  oaths  and  fubfcribe  the  dedaratiori  at  the  fame  time  the 

**  oath  of  ofKce  is  adminiflred ;   and  in  default  thereof^ 

!^  every  fuch  eledion  U  declared  to  be  void/'     Tliis  claufe^ 

as  I  take  it,  confiAs  of  two  branches,  complete,  diftinAy 

and  indepertdent  rn  their  own  nature.     The  firft .  regards 

pcrfona  who  have  a  right,  and  have  power  in  pofTeffion  \ 

the  fecond  regards  thofe  who  (hould  be  candidates,  and  be 

eleded  hereafter.     The  ftrft  is  in  my  opinion  prohibhory 

^  '  upon  the  eledors.     It  lays  rcftraint  upon  them  in  the  exer« 

cife  of  their  power  of  eteding.  It  confines  tbem  to  per« 
fons  who  conform  to  what  is  prefer tbed  in  the  a£t.  The 
Words,  as  I  read  rhcm,  are-that  no  perfon  not  previouOy  qua- 
lified ibali  be  for  ever  hereafter  e^e^hrd.  What  is  tnat  but 
faying,  that  no  perfon  having  power  to  eled,  (hail  ele£k  any 
perfon  not  previoufly  qi»akiied  as  the  zSt  direds.  I  can- 
not make  out  arty  difference  between  the  two  terms,  that 
the  election  (hall  be  void,  and  that  they  Ihall  not  ele£t  foch 
perfonStf*— The  fecond  branch  of  this  claufe,  regard^ 
only  tbe  condition  of  the  candidate.  It  goes  upon  a  fop- 
pofition,  that  a  candidate  may  be  eligible,  and  adually 
defied  into  the  office;  and,  upon  that -ruppofition,  it  re* 
quires  a  forth  to  be  gone  thro'  by  him,  and  \r\  default  there- 
^^^f  his  election  is  declared  to  be  void,  i  do  not  found  my 
Opinion  upon  this  branch  of  the  ftatiHe,  but  upon  theothtr, 
which  (I  take  it)  prohibits  theelefiion  of  a  perfon  not  pre- 

vioufly  qualified. As  to' the  words   in  tbe   fecond 

brar»ch  **  that  in  default  thereof  the  eledion  (hall  be 
▼oid,"  I  think  that  according  to  true  grammar ftnd  the  Arid 
meaning  of  the  words,  it  means  plainly  this ;  in  default  of 
thofe  thiogs  being  done,  that  are  recfvired  to  be  done  by 
a  candidate  after  hrs  elefiidn,  and  not  in  default  of  that 
which  this  ad  no  way  requires.  The  corporation  ad  doe) 
not  require  from  any  perfon  who  is  a  candidate  for  a  cor-* 
poracion  oirice,thac  he  (hall  take-the  facrament:  he  is  un- 
.der  another  obligation  to  conform  to  the  eftabH(hed  chufcbi 
And  tho'  I  admit  that  the  rubrick  did  formerly  enjoin  con- 
formity to  the  eftabliflied  church,  yet  in  the  conflrudioit 
of  thele  words,^^  jn  default  thereof  the  elcdion  tote  void,*^ 
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w«  mud  confine  curfelves  to  thofe  duties  which  this  ad 
aJone  requires,  '  We  rauft  do  fn  in  common  gratnnnar  and 
condrudton.  There  is  no  running;  into  the  other.branch  of 
the  claufe  in  order  to  conftrue  this.  If  then  the  act  is  prohibi- 
tory upon  the  ele6^ors,  ths  confequence  will  be,  that  if  they 
having  due  noiice  of  the  incapacity  of  the  candidate,  pro<^ 
ceed  notwithilanding  to  the  ekSion  of  a  perfon  declared 
by  the  ftatute  to  be  not  eligible  |  the  who^e  proceeding 
lirill  be  a  mere  nullity^  in  contravention  of  the  prohibit 
fion  to  the  eleflors,  wilful/ open,  and  undilguifed.— *A 
right  of  a£)ion  cannot  accrue  to  the  corporation  from  fuch 
an  improper  proceeding,  contrary  to  the  ftatute,  prohibit* 
ed  by  the  ftatute,  and  confequenily  null  and  void  from 
the  beginning.  Thus  it  (lands  with  regard  to  the  cor« 
poration* — As  to  the  defendant:  He  is  now  called  upo4 
under  >  penalty,  to  ufurp  an  office  upon  the  crown  | 
which  ufurpation  will  fubjed  him  to  a  criminal  profecu- 
tion  and  all  its  confequences.  A  ftrangc  dilemma  this  : 
To  be  obliged  to  ufurp  upon  the  crown,  or  forfeit  the 
penalty  of  the  by-law.  Can  the  by*Iaw  purge  the  ufur* 
pation  ?  A  by^aw  cannot  purge  or  excufe  an  ufurpation* 
It  would  be  abfurd  then  to  fay,  it  can  oblige  a  man  to 
ufurp.*— **It  hath  been  (aid,  that  all  corporations  have  a 
right  to  the  fervice  of  their  members.  All  corporatiuns, 
under  proper  limttatiotis.  Certainly  have  this  right.  But 
fiill  it  is  a  right  fubjed  to  the  cbntroul  of  the  legiflature. 
And  in  matters  of  election,  they  muft  fubmit  to  fuch  re- 
gulations as  the  iiate  (hall  think  (it  to  make.  ■  It  ia^ 
diked,  Shall  perfons  who  live  in  open  contempt  of  all  go* 
9ernment  in  a  ftate,  fhtlrer.^themfelves  under  this  att  I 
That  was  faid  in  Larwo&dFs  cafe ;  and  it  has  been'  thrown 
out  in  this  cafe,  not  very  decently.  It  is  fufficient  at  thii^ 
time  to  fay,  chat  the  cafe  of  debauchees  and  infiglcls  was 
not  in  the  contemplation  of  the  legidature  at  the  time  this 
ad  was  made.  Confequently,  this  a£^  cannot  extend  to 
the<ti.  The  a£k  was  plainly  levelled  at  perfons  of  quite  a 
different  chdra^lef*  It  Was  not  levelled  at  athejfts  or  infidels^ 
but  proteftant  diflenters.  Befides  the  defendant  does. not 
^ndeavQur  to  (belter  himfelf  under  the  idle  excufe  which 
the  ohje6)lon  puts  him  to,  of  being  an  atheift,*  debauchee^ 
<)r  ail  infidel :  but  the  defendant,  as  he  pleads  the  tolera- 
tion a£l,  avers  that  he  does  not  live  in  open  dtfobcdience 
to  the  ordinances  of  the  church,  altho'  be  has  taken  fome 
fcrupl^s  In  regard  to  the  mode  of  adminiftration  in  the 
cftablifhed. church  :  be  is  real  and  fincere  ia  his  fcruples, 
and  lives  in  QJbedienc^  to  the  ordinances  of  the  churchy 
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' A  dtftinAion  has  been  made  in  the  argument,  be* 

tween  the  a6!s  and  proceedings  being  void  of  themfelves, 
and  only  voidable.  The  aniwer  1  give  to  that  is,  chat  the 
point  now  in  que  (lion  will  not  turn,  nor  do  1  put  it  upon 
that  branch  of  theclaufe  which  declares  the  eledion  void, 
but  upon  that  which  abfoiutely  prohibits  the  eledion,  and 

confcqucnily  renders  it  a  mere  nullity.-; It  has  been 

faid,  that  thq  conftrudion  now  contended  for  is  partial 
to  diflenters,  in  excufing  them  from  offices  of  burden.  I 
Ujy  yes,  it  is ;  and  it  therefore  excludes  them  from  all 
corporation  offices  which  are  attended  with  profit  and  ho- 
nqur.  It  would  be  abfurd  to  fay,  that  the  fame  law  that 
eitempts  them  from  the  one,  as  perfons  unworthy  of  a 
publick  trud,  has  (lill  left  them  liable  to  the  other  offices, 
be  the  truft  that  attends  the  office  what  it  may.  The 
truft'attending  the  office  of  (herilF  of  the  city  of  London 
is  a  high  truft.  Therefore  if  proteAant  diflenters  arc  ex- 
cluded fr(  m  offices  attended  with  profit,  merely  as  perfont 
not  worthy  of  a  publick  truft ;  it  would  be  odd  to  fay, 
that  they  (hall  be  obliged  to  ferve  the  office  of  flieriflT, 
which  is  not  only  an  office  of  honour,  but  likewife  an 
office  of  very  high  truft.-*— It  was  faid  in  Lartuood's  Cafe, 
and  I  believe  it  had  weight,  that  no  man  can  by  his  own 
.  plea  difable  himfelf,  nor  excufe  one  default  by  another. 

It  is  fufficient  now  to  fay,  that  Larwood*s  cafe  was  to- 
tally and  fubftantially  diflPerent  from  the  prefent.  He  had 
not  properly  pleaded  to  the  toleration  a£t,  and  therefore 
could  take  no  advantage  of  it.  The  prefent  defendant 
bas  pleaded  It  properly,  and  ftiewn  himfelf  not  eligible. 
The  defendant  does  not  plead  the  toleration  a£t.and  dif* 
ability,  to  excufe  one  offence  by  another ;  but  to  fl»ew, 
that  altho'  the  rubrick  did  require  a  conformity  in  all 
things,  «s  to  receive  the  facrament  in  the  church  three 
times  a  year,  and  thelike,  yet  now  his  not  complying  with 
the  rubrick  is  not  to  be  imputed  to  him  as  a  criipe  i  that 
«he  fame  ad  which  hath  taken  away  the  oflFence,  hath 
taken  away  the  guilt;  and  that  he  is  guilty  of  no  offence, 
4n  not  complying  with  that  which  does  not  bind  him ; 
that  by  the  toleration  9&  the  rubrick  is  taken  out  of  the 
defendant's  way,  »nd  doth  not  extend  to  his  cafe.  There 
are  particular  branches  of  the  a£>,  from  which  this  intent 
*  may  be  colle£)ed  ;  but  I  am  clearly  of  tbfs  opinion,  from 

the  'Whote  fpirit  arid  frame  of  it.  The  ad  of  toleration 
is  not  to  be  conGdered  merely  as*  an  ad  6f  connivance  and 
cxemptiop  from  former  laws.  It  was  made,  that  the  pub- 
lick wor(bip  of  the  diflfeiiters  might  be  legal,  alkl  that  they 
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might  be  i^hled  to  the  publick  prote6iion.  Upon  dif- 
ferent occafions  in  the  aS,  the  religious  worfhip  of  the 
diflenters  is  fpoken  oft  as  a  moJe  of  ^orOiip  tolerated  by 
the  zGt,  This  clearly  (hews,  that  the  rooJe  of  worlhip 
among  the  diflenters  is  legal,  and  ^inhorized  by  lavir. 
There  were  former  laws  obliging  perfons  to  refptt  to 
different  churches^  to  be  attendant  on  divine  ftrrvlce  ;  and 
diflenters  are  now  obliged  to  the  fame  in  their  way  of 
worfbip.  Perfons  contemptuouily  diHurbing.  the  pubiick 
worlbip  of  proteftant  diflenters,  are  liable  to  the  fame  pe* 
Dairies  with  thofe  who  diflurb  the  worfliip  in  parifli 
churches  or  chapels.  As  to  perfons  ailing  as  preach- 
ers in  diflenting  ^ngregations ;  they.  are.  exempted  from 
ferving  upon  juries,  and  from  publick  offices,  as  fully  as 
thofe, of  the  eflabliflied  church  are  by  the  common  law. 
.  Upon  the  whole:  The  corporatiqn  adt  being  pro- 
hibitory upon  tbeeledors,  every -elevft ion  contrary  to  it  is 
a  mer$  nullity  ^  and  the  toleration  a^  having  difpenfed 
with»\he  conformity  of  tbe  defendant- in  this  particular  ;, 
the  judgment  ought  to  be  reverfed.  ^ 

,By  Mr,  Jufticc  Wilmot :  The  great  queflion  in  ihiS; 
Caufe  is.  Whether  the  plainr.iflF  in  the  origipal  adiion^ 
Mnder  all  the  circumftances  difclofed  by  the.  pleadings,  l» 
intitled  to  recover  thi^  fum  of  6ooU  inipofed  upon  the 
defendant,  for  refufing  to  comply. with  that  part  of  |hq 
byrlaw  .ftated  in  the  declaration*  which  cUc&s  that 
**  every- petfon  eleded  into  the  offi<:eol  IherifiF  (ball  «p« 
^*  pear  before  the  lord  mayor  and  aldermen,  and  become 
^^  bound  in  a  bond  for  taking  the  oath  of  o$ce  on  the 
^'  vigil  of  3t«  Michael.*^-^!  am  of  opinion,  the  plaintiflf 
\l$  not  intitled  to  recover  in  this  adiion;  ai)d  that  the 
judgments  which  have  been  given  in  this  caufe  ought  to 
be  rcverfcd^T— Several  pofitior^s  have  been  laid  down,  by 
the  counfel  who  argued  in  this  cafe,  that  are  clear  and 
indifpiitable:  Firft,  It  is  clear*  that  of  comnn^n  right  a 
power  is  inherent  in  every  corporation,  to  cal[  upon  their 
members  for, the  performance  of  all  corporate  duties. 
Secondly,  That  the  execution  of  corporation  offices  is  one 
of  the  duties.  Thirdly,  That  a  power  of  making  by^ 
laws  is  incident  to  every  corporation.  Fourthly,  That,  a 
by* law   impoflng  a  fine  for  the  refufal  of  a  corpor^itioi^  • 

-office  is  good.  It  is  equally  clear,  that  the  right  which 
evety  corporation  has  of  calling  upon  their  members  to 
execute  corporation  offices  may  be  abridged  by  themfelves, 
or  by  the  general  laws  of  th^  land.  The  true  queftion 
}f,  \yhetbei  this  right  has  not  been  abridged  in  the  prefent 
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cafe,    and  what  will  be  the  legal  conrequenees  of  fuch 
abridgment.— —The  unhappy  fituatidn  the  roval  fami)/ 
aftd  the  nation  had  been  in  before  the  reftoration,  made 
the    Icgiflature  willing  to  guaid  againft  a  relapfe;    and 
therefore  they  thooght  it  neceflary  to  regulate  the  corpo- 
rations in  an  arbitrary  way»  by  removing  fome  officeri» 
and  placing  others  in  their  room  who  wer«  better  zSe&cd^ 
and  alfo  by  providing  officers  for  the  future.     TK^  me- 
thod they  took  was,  by  veiling  a  power  in  commii&oners 
(as  we  find  in  the  former  part  of  the  ad),  to  jturo  out 
whom  they  pleafed,  and  place  others  itt  their  ofiBces.     Of 
thefe  they  did  not  require  any  ftcramental  qualificaiion ; 
becaufe  while  the   extraordinary  pow9  fubfifted*    there 
was  another  check  or  controul.     But  when  that  covimif- 
fion  expired,  they  did  not  then  chu(e  to  reft  upon  oaths 
and  declarations ;  but  meafurcd  the  ficnefs  of  men  by  their 
antecedent  religious    habit  i    and   made   the  having  re- 
ceived the  facrament,  accord ir>g  to  the  rites  of  the  church 
of  England,  the  criterion  by  which  that  fitnefs  was  to  be 
determined.     They  did  net  propofe  it  as  a  teft,  to  be 
given  at,  or  after  his  eledton ;  becaufe  they  thought  that 
the  charma  of  power  in  poifeffion,  might  make  fuddeii 
converfioHs,  which  might  not  always  be  fincere.«**The 
intent  of  the  Icgiflature  is  exprefled  in  tbe  ftrongeft  terms, 
to  efeduate  fuch  an  intention.     **  Providet^,  thai  (after 
<<  the  expiration  of  the  commiffions)  no  perfon  (halt  for 
^*  ever  hereafter  be  placed,  defied,  orchofen  in  or  to  any 
^  of  the  office*  or  places*  afbrefaid,  that  (hall  not  have, 
*^  Within  oiie  year  next  before,   taken  the  bcrament, 
tnd  fo  on  t  **  And  in  default  hereof,  every  fuch  dtdioh 
«*  is  hereby  declared  to  be  void,"    Now  thie  claufe  ia  not 
addrefled  to  the  party  defied,  but  to  the  elefiors.     The. 
prohibition  is  laid  moft  clearly  upon  the  perfons  who  had 
t  right  to  elcS.     It  is  the  voice  of  the  If gtllature,  com<« 
snanding  them  not  to  ele£fr  fuch  perfons.     An  eleftion 
contrary   to  that  prohibition,    is  a  tranfgreffion ;   and  ii| 
Wt^  cafe  it  was  a  wilful  tranfgreffion,  becaufe  they  had 
notice  that  £vans  was  one  of  thofe  perfons';  if  wilful, 
then  a  moral  wrong,  whjch  can  never  lay  a  foondatioii 
§or  an  adion  in'  a  court  of  juftice.     Courts  of  juAice  are 
to  tnforce  the  will  of  the  fociety.    Lawa  manifefl  that 
wiil.     And   it  is  the  duty  of  courts  of  juftice  to  carry 
thefe  laws  into  execution ;  but  they  are  not  to  fuftaiii 
aiflions,  for  doing  what  the  fociety  has  forbid.— —^The 
injun^llpn   not  to  eleft,  extinguifiies  the  right  to  ete^. 
7  he  9^  doca  not  inak^  the  QfSce,  but  the  eledion  void. 
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The  dcASoo  io  the  prefent  cafe  is  an  unfraflion  of  the 
law  :  and  right  cannot  fprtng  out  of  wrong.  If  %n 

z£t  of  parliament  was  to  be  made,  with  a  claufe  that  all 
unmarried  men  Oiould  be  incapable  of  being  eleded  ;   this 
would  work  a  rcleafe  of  the  original  cQ^itradt,  as  to  fuch 
peifoos,    A  valid  election  ia  a  condition,  precedent  to 
the  right  which  the  corporation  has  to  command,  and  to 
^he  obligation  on  the  members  to  obey.»-It  has  been  faid^ 
that  this  a£l  was  not  made  to  eafe  diflenters,  but  to  puniih 
them  i  and  that  an  exemption  from  burdeofome  offices  will 
be  an  eafe  ^  that  the  office  of  fheriff  being  one  of  thofe,  it 
will  be  giving  tbe  aA  an  tScQ.  which  the  legiAature  did 
not  intend  ;  that  it  is  more  agreeable  to  tbe  intention  of 
the  iegiflature,  to  conlirue  the  office  void  as  to  the  perfoA 
eleAed,  ^qd  good  as  to  the  corporation,  who  are  puniih* 
ing  as  for  a  co.ni;Mmacy.    This  is  the  fubftantial  part  of 
the  argument.     Many  ^afes  have  been  cited,  where  afia 
have  been  deemed  good  to  a  certain  decree,  and  void  as 
to   all^  others.     But  there  pey.er  was,   and  it  is  impoffible 
there  ever  ibould  be,  a  ca(e,  where  the  word  vJJ  was 
Gonfirued  in  fuch  a  manner,  as  to  make  the  a  A  void  as 
to  a  perfon  who  broke  the  law,  and  good  as  to  the  per  i 
{ox^s  who  have  concurred*  in  breaking  it.     The  only  point 
the  legiflature  bad  in  v;^w  was,  to  fecure  the  power  to 
perfons  vyho  outwardly,  profefled  the  religion  of  tbe  ftate* 
The  puni(bmct^t  of  non-conformifts,  by  excluding  them 
from  power,  was  the  confcquence,  not  the  end,  of  the 
taw«     We,,  as  judges,  ou^ht  t.o>€xpound  tbe  law  with  tfae^ 
fame  fpirit  it  was  made;  and  therc/ore  ought  not  to  con-" 
flrue  it  as  a  vindi&ive  law,  for  any  purpofe  but  its  own 
cod.     Whether  this  cafe  occurred  to  the  legiflature,  or 
how  they  thought  it  Qiould  be  determined,  does  not  ap» 
p^ar*     Uifferent   men    may   make  different  conjedures. 
But  arbitrary  conje^ures  never  ought  to  be  the  bafis  of 
judicial  determinations,    Ifit  had  occurred,  and  they  had 
jntc;oded  to  have  made  any  difF<rreace  between  burdenfome 
and  lucrative  qffices,  they  would  have  taken  notice  of  it* 
Tbe  conftruSion  oqw  muft  be  the  fame.    Suppofe  it  had 
been  the  p$ce  of  chaipberlain,  and  the  queflion  put  to 
the  legiflature;  the  anfwei  muft  have  been.  We  intend 
to  keep  con-conformifla  out  of  power,  and  therefore  we 
comqiand  corporati^^ns  not  to  ele£k  them.     They  cannot 
be  expoled  to  a-  penalty^  for  not  executing  an  office  to 
which  they  can|iot  be  ele^d :  the  exemption  from  both, 

makes  it  equal.-!- As  to  what  is  faid,  that  perfoos 

may  be  qualified  for  a  lucrative,  and  notibra  burdenfome 
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office ;  I  do ,  not  fee  how  fuch  a  cafe  can  exift.  For  if 
they  are  qualified  to  accept  a  lucrative  office,  they  are 
qtialtfied  to  bear  a  burden(ome  one.  It  (bews  chat  it  wat 
only  a  mockery  in  them ;  but  it  does  not  prove,  th»t  the 
feruples  of  other  dilFenter?  are  imaginary,  It  would  be  at 
vRjaA  to  jud^jie  of  the  feruples  of  all  the  difTenrers,  by 
the  condu^  of  fomej  as  to  judge  of  the  doSrines  of  the 
eftabiilhed  church,-  by  the  lives  of  fome  of  thofe  who 
profefs  it»..  It  has  been  urged,  that  a  man  {hall  not  be 

perntttted  to  excufe   himfelF,  on   account  of  a  difability 
eccafiorted   by  his  own  default;  that  it  is  in  aggravation 
of  his  x)fFcnce,  to  exculb  one  crime  by  another  ;  and  that 
the  toleration  zCt  did  not  mean  to  exempt  dificnters  from 
relative  duties;    Inf^ances   have  been   mentioned  of  per- 
(bns  out  of  their  fenfes,  who  are  not  allowed  to  difabfe 
tbemfelves ;  if  fo,  when  the  incapacity  arifes  from  a  na- 
tural difability,  a  fortiori  in  the  cafe  of  a  difabfUty  arifin^ 
fr.ominegl«£t.     Firft,   I   deny   the  rule.     In  SUn,   576. 
Viisherbert  was  of  a  diftei^nt  opinion.    It  may  feem  hard, 
that  a  man  (hall,  avoid  his  own  -ads  for  durefs  of  man, 
and  not  for  a  vifitation  from  heaven.  *  But  the  reafon  is^ 
that  the  law  has  direded  a  mode  of  inquiry,   and  the  kin^ 
is  to  take  madmen  undef  his  immediate  prote^ion,  and 
after  office  found  to  ai^oid  fuch  tds  as  he  thinks  proper. 
^   Mff^-.  421.     Madrhen  cannot  be  chofeninto  c6rpora* 
tion  offices.     In  Eq,C^f.  Abr.  279.  Lord  King  has  drawn 
a  rational  line,-  between  theadls  done  by  an  tnfane  perfoii 
to  the  prejydtce  of  others;  and  the  afis  doite  by  him  to 
the  prejodice  of  himfelf.  *  King  and  Larwoed  is  no  autho- 
rity in  the  prefent  caf#;'   becaufe   it  is  clear,  that  the 
toleration  adi  was  mot  pleaded,  and  it  Was  only  the  opi<;« 
nion  of  twt>  judges  againft  Sir  Samuel  Eyre,     fn  4  Mod. 
274.    Lord  Somers  is  faidto  have  been  of  the  fame  opi* 
nion  as  Sir  Samuel  Kyre.     The  fine  was  onljr'five  marks  i 
which  (hews  the  judges  thought  it  a  tender  caft.     I  obt 
ferve,    it  was  admitted  in  that  cafe,  thiit  if  a  xMtn  be 
difabled   by  judgment  to  beat  an  office,  ther^'he^is  ei^ 
cufed,  becaufe  juditiumrtdditur  in  invitum,-  Why  then 
(hall  not  an  zGt  of  parliament  excu(e,'^hich  is  thi  judg- 
ment of  ^c  whole  legiflature.— *— ~  As  Vo  Sir  Jobn^  Rmd^ 
cafe,  which  was  mentioned,  it  was  an  information  in  the 
exchequer  28  Nov.  26  C.  2.     He  was  appointed  flicriiF 
of  Hertfordib'ire,  was  Ptvorn,  atid  took*iipon  himfelf  the 
execution  of  the  office.  ''Alcafe  very  diffiirent  flrom'  this  j 
for  he  was  capable  of  the  office  at  the  time  he  was  ap- 
pointed^  aod  bad  beea  in  poffeffiom    In  the  picfent  t^f^, 
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the  deFendant  was  not  eligible.  Sir  John  Head  lud  alledg* 
cd  a  difability  which  it.was  in  his  power  to  remove,  and 
which  it  was  his  duty  to  remove.  But  here  the  defendant's 
receiving  the  facrament  mnfl  be  precedent ; .  and  fince 
the  toleration  ad,  it  is  not  bis  duty  to  receive  it.^-^^^Box. 
and  fVorikffioft^  another  cafe  cited,  turned  upon  the  in- 
formality in  the  pla'tntiiTs  repUcatibn.  Had;  it  been  de** 
cermined  on  the  point  it  is  now  produced  to  prove,  it 
would  certainly  have  been  mentioned  by  chief  joftice 
Holt  and  Eyre,  as  a  cafe  in  favour  of  their  opinions.—^— 
The  cafe  in  3  Ltv^  1 16.  differs  as  much  from  the  prefent 
cafe,  as  between  legally  and  illegally  elefted.-  ■  'Lam 
therefore  clearly  of  opinion,  that  the  judgment  ought  to 
be  rcverfcd'. 

The  other  two  judges  dqlii^ered  their  opintons  to  the  liko 
effe6i :  and  the  judgment  was  reverfed. 

Upon  this,  the  corporation  by  writ  of  error  brought  tbo 
caufe  before  the  houfe  of  lords,  when  all  the  judges,  who 
had  not  fate  as  delegates  (except  Mr.  juftice  Yates  who 
was  ill)  g^ve  their  opinions  feriatim ;  and  all,  except  Mr. 
baron  Perrot  who  was  of  oprnion  to  reverfe  the  judgment^ 
delivered  their  opinion  for  confirming  it  (f)«  Upon  which 
occafion  lord  Mansfield  faid  ;  In  every  view  in  which  X 
have  been  able  to  confider  this  matter,  I  think  this  adlioa 
cannot  be  fupported.  If  they  rely  on  the  corporation  ad ; 
by  the  literal  iuid  exprefs  provifion  of  that  adt,  no  perfon 
can  be  eledied,  who  hath  not  within  a  year  taken  the  fa<» 
crament  in  the  church  of  England :  the  defendant  hath  not 
taken  the  facrament  within-  a  year  \  he  is  therefore  not 


(2)  The  proceedings  in  this  writ  of  error  are  reported  in 
6  Sro.  P,  C.  i8f.  The  quedion  put  to  the  judges  was, 
'<  Whether,  upon  the  fads'  admitted  by  the  pleadings  in 
this  caafe,  the  defendant  is  at  liberty*  or  fhould  be  al?owecf» 
to  obje&  to  the  validity  of  his  eie^ion,  on  account  of  not 
havinig  taken  the  facraipent,  according  to  *the  rites  of  the 
church  of  England,  within  a  year  before,  in  bar  of  this  ac» 
tion  ?"  And  the  judges,  having  taken  a  week's  time  to  coiu 
fider,  and  diff^^ring  in  their  opinions,  delivered  them  ieriatim 
with  their  leafons ;  .Mr.  Juftice  Hewic,  Mr.  Jaflice  Afton, 
Mr.  Juflice  Gould,  Mr.  Baron  Adams,  Mr.  Baron  Srayche^ 
and  Mr.  Juflice  Clive,  were  of  opinion  in  the  affirmative  ; 
and  Mr.  Haron  Perrot  in  the  negarive.  Whereopon  it  was 
brdered  and  adjudged,  that  the  judgment  given  by  the  com* 
niffionera  delegates  ihOttld  b^  affirmed,  and  the  record  re- 
initted.  t^ 

eleacd. 


elc£ldl«    Here  iliey  faiL  K  tJKy  ground  it  on.  tlm 

general  defiga  of  the  legiflature  in.p^ffiog  the  ^orpqra^oa 
2&\  the  defign  was,  to  exclude  dUIeoters  ^%p^  o^ce,  and 
dUaUe  tbem  from  ferving.  For  ia  ihafe  tiioe^,  wheo  \ 
ipirit  of  iotokiaoce  prevailed,  and  fevere  mearures  were 
purfiied^  the  diffeoters  were  reptiied  and  treated  as  petfooa 
lU^afFeSed  and  dangeroiii  to  thie  governinent:  the  de- 
fendant therefbpey  a  diflenter,  and  in  the  eye  of  this  law.  a 
peiCcMK  dangerout  and  ill-afiefired)  is  excluded  from  pffice, 
and  disabled  from  fervisg.  Hctcl  they, fail.  ..  If  they 
ground  die  ai%on  on  thdtr  own  by*law  |  fince  that  by-law 
was  profeifedly  made  to  pnocnre  lit  and.  able  perfona  to 
ferve  the  office,  and  the  defendant  is  not  Ac  and  able,  be« 
ing  exprefsly  difabled  by  fiatute  law,  here  totp  they  fail« 
>■■  I  'iii'lf-  cbey  gfound  it  on  his  difabllity,  being  owing  to 
a  negled  of  taking  the  £acfa«ient  at  ^hurch,  when  h^ 
ottght  to  have  done  it  \  the  toleratioii  ad  having  freed  the 
di&n(era  frpm  all  obligation  to  tal^e  ihe  fa^rament  a| 
churcli,  tile  defendant  is  guilty  ^f  no  negled,  no  crimj^nal 

negled:   bete  therefore  alfo  they,  fail, And  after 

baving  expatiated  on  each  Of  cbeTe  fevecal  beads,  b^  adds : 
The  defendant  in  the  prefeot  caufe  pkads  that  l^e  ia.  \  c|if- 
«  fettter  within  the  delcription  of  the  toleration  %Sk ;  that  he 
hath  not  taken  the  facrament  in  the  chujrch  oC  England 
within  one  yf  ar  preceding  the  time  of  his  fuppoffd  elc^on^ 
nor  ever  in  bis  whole  life;  and  thaJt  he  cannQt  in  eonfci* 
ence  do  it.  ,  Confcience  is  not  contrpu]a.ble  by  humaa 
laws,  nor  amenable  to  human  tribunals*  Perf^cution,  pr 
attempts  to  force  confcience^  will  never  pr^idMc^  CQiivipr 
lion;  and  are  only  calculated  to  make  hypocrites,  or 
ihartyrs.  My  lords,  there  never  was  a  (ingle  infiance, 
froni  the  Saxoo  times  down  to  oac  own,  in  whicb  a  qian 
vai;  ever  pyniibed  fpr  erroneous  opinions  conccri\jng  rite^ 
pf  oiodes  of  woriOiip,  Wt  upon  fotne  ppfitive  law.  Th^ 
cmmoMin  law  of  Epgland,  whi^h  is  only  common  reajbo 
Of  ufage,  know.s  of  no  pnoifeiciitioR  for  mere  opinions,  F^f 
atheifoa,  blafnhemy,  and  reviling  the  chriftian  religion, 
fbere  have  oeen  inftaneea  of  perfons  ptofecuted  and 
^^uniflied  upon  the  common  law ;  but  bare  nonconformity 
Is  no  fin  by  the  common  law :  and  all  pofitive  laws,  in» 
^ij^tng^  any  pams  or  penalties  for  nonconformity  to  the 
'eftabruhed  rites  and  modes,  are  repealed  by  .the  a£l  of 
toleration;  and  diflenters  ac.e  tl^er^^by  exepipted  ftqm  all 
.ecclefiaftical  cenfqres.  What  tiloodflied  and  confufipji 
have  been  occaiioned  from  the  reignpfc  Hen,  4.  when  the 
firft  penal  (latuces  were  ena^ed,  down  to  the  revol|Ui(9i 

m 


io  this  kiogdokn,   by  lawi  mtde  to  force  ooufdepce? 
Tliere  is  iKMhin^  certainly  more  unreafonibie,  more  in« 
confident  with  the  rights  of  human  nature,  more  con- 
trary to  the  fpirjt  and  precepts  of  the  cbriftian  religioOt 
more  iniquitous  and  uojuft,  more  impolitic,  thaii  perfe« 
ctttion.     It  is  agaioft  natural  religion,  revealed 'religion* 
and  found  policy.     Sad  experience,  and  a  large  mind, 
taught  that  gress  man,  the  prefident  Do  Thou,  thisdoc* 
€rines    let  any   man   read  the  many   admirable  things 
which,  tho*<a  papift,  hehatb  dared  to  advance  upon  the 
fubjed,  in  the  dedication  of  bis  hiftory  to  Henry   the 
fourth  of  France  (iwbich  I  never  read  without  rapture)  %^ 
and  be  will-  be  fuHy  convinced,  not  only  how  cruel,  mtt 
how  impolrtic,  it  is  to  perfecute  for  religious  opinions. 
As  a'  fubje&  oP  Great  Britain,  I  (bouM  not  have  been 
ibrry,  if  Fiance  had  continued  to  cherifli  the  Jefutts, 
and  to  perfecute  the  Huguenots.     There  was  no  occafion 
to  revoke  the  edfiA  of  Nant% ;  the  Jefuits  needed  only  ta 
have  advifed  a  phn,  fimilar  to  what  is  contended  for  i« 
the  prefenc  cafe:  make  a  law  to  render  them  incapable 
of  office ;  make  another,  to  puniii  them  for  not  (erving* 
If  they  accept,  puni(h  rhem  %  if  they  refufe,  punifh  them : 
if  they  fay  yes,  punifli  them ;    if  they  fay  no^  punifll 
them.     My  lords,  this  is  a  moft  exquiiite  dilemma,  from 
which  there  is  no  efcaping ;  it  is  a  trap  a  man  cannot 
get  out  of)  it  is  as  bad  perfecution  as  that  of  Brocruf* 
tea :  if  they  are  too  fliort,  ftretch  them ;  if  tbey  aro  tod 
long,  top  them.  -Small  would  have  betn  their  confoktion 
to  have  been  gravely  told.  The  edid.  of  Nantz-  is  kept 
inviolable ;  you  have  the  full  benefit  of  that  ad  of  tole« 
ration;  you' may  take  the  facrament  in  your  own  way 
with  impunity ;  you  are  not  compelled  to  go*  to  mafs. 
Were  this  cafe  but  told  in  the  city  of  London,  as  of  n 
proceeding  in  France ;  how  wouM  they  exclaim  againft 
the  JefiritieaF  diftinAion  I  and  yet  in  truth  it  comes  fr^rii 
themfelves ;  the  Jefuits  never  thought  of  it :  when  thef 

Scant  to  pcofecute,  their  ad  of  toleration,  the  edift  of 
antz,  was  repealed;  This  by^w,  by  which  the  difi^, 
fenters  are  to  be  reduced  to  this  wretched  dilemma,  is  a 
by-law  of  the  cityv  a-  local  corporation,  contrary  to  an 
aA  of  parliament  which  is  the  law  of  the  land :  a 
modern  by*  law,  of  very  modern  date,  made  long  fince 
the  corporation  ad,  long  fince  the  toleration  ad,  in  tho 
face  of  them ;  for  they  knew  thefe  laws  were  in  being* 
It  was  mad^  in  fome  year  of  the  reign  of  the  late  king  ; 

I  forget 
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I  for(^  wkich:  but  it  w^s  made  about  the  time  of 
kiildiog.ihe  manfion-faoufe.  Now  if  it  could  .be  fup- 
pofedf  jhat  the  city  have  a  pawer  ofmakiiig  iucb  ab]^, 
Jawi  it  would  intircly  fubvert  the  tolerj^tion  ad^  the 
defign  of  which  was  to  eiieaipt  the  diiTeaferra  from  all 
penalties :  for  by  fuch  a  by-law.  they  have  it  in  their 
power  to  make  every  difleoter  pay  a  fin^  of  6001,  .or  any 
futn  they  pleafe ;  for  it  amounts  to  that.  Toe  profefled 
defigniof  making  this  by-law*  was  to  get  fit  and  able. 
perfoos  to  ferve  the  office :  and  the  plain(|fF  fets  forth  in 
his  declaration,  that  if  th(  diflcnters  arc  exoMed,  they 
(ball  want  fit  and  able  p^fons  to  ff rve.  the  o^ge.  fiu^ 
Wtre  I  to  deliver  my  own  (ufpicion,  it  would  be  that  they 
did  not  fo  much  wifli  for  their  fervices,.  as  for  their  fines, 
Difleniers  have  been  appointed  to  this:  Qffice,  one  who 
was  blind,  another  who  was  bedriddeii  :.not|i  I  fuppofe^ 
qn  account  of  their  being  $t  and  able  ..to  f^y^  the  office, 
^  No ;  they  .were  difabled  both  by  nature  aod.by  law* .  We 
b.ad  a  cafe  lately  in  the  courts  belpw,  of  i;i  man  chofcA 
mayor  of  a  corporation,  while  he  wa9  beyond  the  feas^^ 
with  his  msyefty's  troops  in  America  ;  aqd  they  knew  biia 
to  be  fo.  Did  they  want  him  to  ferye  .the.ofiice  ? ,  No| 
ic.was  impoffible,  Ijut  they  hs|d  a  mind jo. continue  the, 
foripei:  mayor  a  year,  longcry- and  to  have  a  pretence  o( 
^jt^gj  afidjQ  him  who  was  now  choC^n^  on  all  future  oci 
cs£fNis, .as  having  been  eleded  before.  In  the  prefent 
^{^9  the  defendant  was  by  law  incapable  at .  the  time  >oi 
hi$.pi:^.ten4ed  eijc^iion;  and  it  is  my  firm  pe^fuafioa,  ihat 
)ie  wa^  cbofep^becaofe  he  was  incapa]|>le«  If  be.  had  been 
capajble»  he  h^.  not  been  chofeni  for  they  did  not  want 
bim  to  ferve  the  office.  They  chofe  bxm»  becaufe  without 
^  bceacji  of  the  law,  and  ^n  ufu^patton  upon  the  crown^ 
be  could  not/erve.  thQ  office*  They  chofe  him,  that,  be 
might  fall  under  the  .penalty  of  their  by-law  made  to  ferye 
^  particular  purpofe ;  in  <^pof]tion  to  whic^i,  be  h^tli 
pleaded  ajegsl  difability  gcoonded  o|i  two  a^s  of  par-* 
liament:  as  I  am  of  opinipn  that  this  plea  is  good,  I  con-i 
f lude  with  moving  your  lordQiips  that  the.judgmenf  be 
]^ffirmed.*->And  the  judgment, was  immediately  j^fii^fd, 
nemine  c^ncradicente.^  .jffpendix  to  Furueawf'i  Uil^  ^ 
^Ir.  Jufiici  BladJlQne^  2d  Ediu  :        -^ 


t  • ' 


•«««  ^ 
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npHEvdiftribution  of  inteftates  cScQ^   is  treated  of 
**    under  the  tUlc  aaidliJ/ 

Divine  Service.     Sec  )0u&U(%  Mmfbif* 
Divorce.     See  ^atdasel 


T\  O  C  T  O  R  S  commons  is  the  college  of  civilians 
-■^  in  London,  which  was  purchi^fed  by  Dr.  Harvey, 
dean  of  the  arches,  for  the  profcflbrs  of  the  civil  law. 
Mere  commonly  refide  the  judge  of  the  arches  court  of 
Canterbury,  the  judge  of  the  admiralty,  and  the  judge  of 
the  prerogative  court  of  Canterbury,  with  divers  other 
eminent  civilians  ;  who  there  living  (for  diet  and  lodging) 
in  a  collegiate  manner,  and  commoning  together,  it  is 
known  by  the  name  of  Dodors  commons.  It  was  burned 
down  in  the  fire  of  London,  and  rebuilt  at  the  charge  of 
the  profeflion.     Chamhtrl,  Pr.  State. 


Donatio  cmia  moitii. 


*i  » 


jn\0nati9  cofifa  mortis^  is  a  gift  in  profped  of  ^eatfa ; 
-^^  where  a  perfon  moved  with  the  conflderation  bf  his 
mortality,  doth  give  and  deHver  fomething  to  another,  to 
he  his  in  cafe  the  giver  die,  but  if  he  lives  be  is  c6  have  it 
again.  Law^fTe/i^  179. 
•    Which  is  crcat<M  of  niofe  at  large  under  the  title 


•  1  •        • 


SDonatite^ 


•  4  -  < 
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Doaatif C|  wbtt  !•   A-  Dontllfe  t$  a  fpirittial  prercrmcfit,  lie  ie  charcb« 

^^  chapel^  or  vicarage,  which  is  in  the  free  gift  of 
collation  of  the  patron,  without  making  any  prefentation 
to  the  bifliop;  and  without  admifiion^  inititulion,  or  in- 
dudion  by  any  mandate  from  the  bifliop  or  other ;  but 
the  donee  may  by  the  patron,  or  by  iny  other  au- 
thorized by  the  patron^  be  put  into  poffcffioo.  Dig.  p.  u 
c*  13.  (A) 

2.  And  this  right  in  the  donor  (together  with  the  ex- 
emption of  the  church  from  ecclefiaftical  jurifdidion) 
feemeth  to  have  come  from  the  cohftm^  bf  tne  bifliop  in 
fome  particular  cafes :  is  when  the  lord  of  a  manor  in  a 
great  parifli,  having  his  tenants  about  him  at  a  remote 
diflance  from  the  parifli  church,  did  oiFer  to  bviild  and 
endow  a  church  there,  provided  that  it  fliould  belong  in- 
tirely  to  him  and  his  family,  to  put  in  fuch  perfons  as  they 
fliould  think  fit,  jf  they  were  in  holy  orders.  It  is  wtrj 
poflible,  that  the  hifliops  at  that  time^  to  encourage  fucn 
a  work,  might  permit  them  to  enjoy  this  liberty  ;  i^hich 
being  continued  time  out  of  mind,  is  turped  into  a  prc« 
fcription.  And  they  are  to  be  dilltngutflied  from  tnofe 
called  fine-cures,  and  exempt  jurifdifiions  s  for  fine-cures 
in  truth  are  benefices  prefentable ;  but  by  means  of  vicar- 
ages endowed  in  the  Tame  places,  the  perfons  who  eifijoy 
them  have  by  long  cuftom  been  excufed  from  refidence  a 
and  exempt  }vi4MfAions  are  not  k  cabled,  beeat»(e  thet 
are  under  no  ordinary  \  but  becaufe  they  are  not  under 
the  ordinary  of  the  diocefe,  but  have  one  of  their  own^ 
and  are  therefor^  called  peculiars*     i  SHIL  3354 

3*  There  is  not  any  one  particular  fort  of  ecdefiaftical 

^  bcotfictt  or   pfefennents,  that  are  peculiarly  fatd  to  be  dontfttvcs ;  for 

aigaitits*         fome  of  all  forts  may  be  donative^  as  well  as  prefentativ^, 

or  elafiive.    For  biOioprtckf  were  donative  in  England, 

'  after  the  conquefl,  until  the  time  ol  king  Joho.    So  a 

prebend  may  be  donative,  as  at  Windfofand  Weftminfler, 

an  die  chapels  of  the  king,  Where  the. prebend  being  void, 

it  is  faid  that  the  king  fliall  make  collation  of  his  cterk  bjr 

patent,  ai^d  by  force  thereof  he  fliali  take  pofleffion  with- 

out  any  inflitution  or  indudion,    Alfo  a  benefice  with 


OfwliatkSiid 


I^M>M>B« 


,• 


{t)  M§ri  765,    Cfs.  T^K.  63.    TUv.  6o.. 


cure 
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cure  of  (ouh  may  be  a. donative;  as  the  tt&ofj  of  Briery 
or  Burien  in  Cornwall :  and  fo  the  church  of  the  tower 
of  London  is  a  cure  of  fouls^  and  the  king's  donative^ 
fyat/.  c,  15.  (1) 

Yet  foone  of  thefe  inftances,  and  other  fuch  Ilkey  may 
be  faid  to  refemble  donations,  rather  than  to  be  donationty 
properly  fo  called  ;  fuch  as  the  grant  of  the  king  to  pre* 
bends  without  inftitution ;  as  alfo^  the  collation  of  a  bi* 
Ihop  without  prefentation :  and  the  nomination  to  perpe-* 
tual  Curacies,  which  is  without  either  prefeotationy  inftitu* 
lion,  or  induction. -^or  thefe  differ  from  donatives  properly 
fo  called,  which  are  given  and  fully  pofiefled  by  the  fole 
donation  of  the  patron  in  writing ;  inafmucb  as  collations 
and  royal  grants  are  to  be  followed  by  indu6lion  and  inSaU 
ment;  and  perfons  nominated  to  curacies  are  to  be  au- 
thorized by  a  licence  from  the  bilhop,  before  they  can 
legally  officiate.  Whereas  poiTeffion  by  donation  is  not 
fubjeC^  to  any  of  thefe  confequeiits,  but  receives  its  full 
eflence  and  cffcQ,  from  the  Angle  a£l  and  ibie  authority  of 
the  donor  as  aforefaid.     lyat/l  c.  15.  ^    , 

4*  By  the  feveral  ftamp  a  As ;  for  every  (heet  or  piece  Stamp* 
of  vellum  or  parchment,  or  Iheet  of  paper,  upon  which 
any  donation  which  (hall  pafs  the  great  fcal  of  England, 
or  upon  ^hich  any  donation  to  be  made  by  any  patron  . 
whatfoever,  of  or  to  any  benefice,  dignity^  or  ecclefiafiical 
promotion,  ffaall  be  engroiTed  or  written,  ihall  be  paid. a 
treble  forty  (hilling  ftamp  duty.  Provided,  that  fuch  bene- 
fice, dignity,  or  promotion,  be  of  the  yearly  value  of  10 1 
or  above  in  the  king's  books. 

If  under  that,  it  feemeth  that  the  tame  (hall  be  upon  a 
treble  5  s  ftamp. 

5*  The  form  of  a  donation  may  be  thus :'  **  To  all  toTonfftioM 
*«  whom  thefe  prcfcnts  *{ball  coihc.     Know  ye,  that  I»**^* 

*•  A,  B,  of  ■  ■  ■  ■  in  the  cpunty  of efquue, 

**  have  given  and  granted,  and  by  theie  pcefents  do  *giv6 
**  and  grant,  to  my  beloved  in  Chrift  C*  D.  clerk,  th« 
<^  office  or  place  of  curate"  [or  as  the  cafe  (hall  bej  ^'ofthe 
*•  chapel  of—-  in  the  county  of  ■  now  lawfully 
**  vacanf,  and  to  my  donation  and  free  difpofiti^n  in  fuU 
**  right  belonging,  and  by  thefe  prefent% do  make,  conftitute^  • 
^^  and  appoint  him  the  faid  C.  D.  curate  of  tbe  faid  cha- 
^*  pel;  to  have,  hold,  and  enjoy  the  faid  office  or  .place  of 


(i)   a  RoL  Ji,  341.  396.     11  AT,  4,  9.     Co.  Lit.  344. 
Cro0j^a,6^.     Cro.  £liz.  653. 

•«  curate 
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<^  curate  in  the  chapel  aforefaid  to  him  the  f:9id  C.  D.  3nf^ 
**  ing  his  natural  life,  with  ali^nd  every  the  Cilaries,  fti^^ 
^*  pcnds,  rights,  and  appurtenances,  to  the  fame  office  or 
<*  place  of  curate  aforefaid,  in  any  wife  belonging  or  appcN 
**  faining,  as  fully,  freely,  and  perfe6!ly,  and  in  as  ample 
s*  manner  and  forrh^  as  any  other  hath  or  ought  to  bavd 
^<  held  and  enjc/yed  the  fame.     In  witnefs  v^bereof  I  have 

'^  hereilnto  fet  my  hand  and  feal,  the '-^  day  of- 

••  in  the  year  of  our  Lord  — *'  E^onj  459. 

Or  thus  :  *^  To  all  t6  whom  thefe  prefents  fhall  come, 

••  A.  B.  of in  the  county  of     ■  —  efquircj 

•*  lord  of  the  manor  of       "  ■  ■  ■  In  the  county  of  ■ 

•*  fendeth  greeting.  Whereas  the  chapel  of — ^-^  in  the 
'*  county  aforefaid  rs  now  vacant,  anfd  to  ray  donation  in 
^*  full  right  belongeth;  know  ye,  that  I  the  aforefaid 
**  A.  B.  have  giveft  and  granted  to'  my  beloved  in  ChriS 
«  C.  D.  cterk,  the  aforefaid  chapel  of  »      with  all  its 

**  rights  and  appurtenances,  and  by  the  tenor  of  tbefe 
^*  prefents  do  tndud  him  the  faid.  C.  D.  into  c6rporat 
'^  poflefiion  of  the  faid  chapeF,  with  all  its  appurtenances.* 
•*  In  witnefs  whereof/ {^r."  £^011,  461. 
Sffed  of  a  a»*  6*  I'he  grant  of  a  donative  being  once  made,  creates  at 
attioa.  right  as   full   and   lafting   as   inftitutiori  and  indudion: 

that  is,  a  right  not  to  be  taken  away,  but  by  the  refignatiorl 
or  deprivation  of  the  donee;  the  refignati^on  to  be  made  to 
~    the  donor,  and  the,  deprivation  to  be  made  by  the  dono^ 
like  wife  I  both  the  church  and  the  clerk  being  exempt  from 
ordinary  jurifdidion.     To  this  purpofe  it  is,  what  we  find 
in  the  reports  of  Sir  John  Davis,  that  a  donative  cannot 
be  granted  for  years  or  at  will  only,  becaufe  this*  great  in- 
convenience would  follow,  that  the  freehold  might  be  in 
perpetual  abeyance ;  which  is  an  inconvenience  that  the 
law  will  not  fuffer.     GO/.  819.  (k) 
IfAwfirthe       *   7*  Altho*  a  clerk  upon  whom  a  donjtive  is  befloved, 
donee  mttft  qot«  doth  not  gain  pofleffion  by  prefentation,  ir.ftitntion,  ancjf 
^,  »•  <»*her     ifiduQjon  J  yet  he  is  obliged,  in  order  to  prefer ve  and  main- 
^'^      'tain  his  poffeffion,  to  be  qualified  and  to  qualify  himf^lf  in 
many  things,  as  others  do  who  are  prefented,  mftituted,  and 
/  induced :  as, 
*    (l)  He  muft  be  a  prieft;  without  which,  by^he  i3f  (^ 
14  C«  2.  r,  4.  /.  14^  no  perfon  fhall  be  admitted  to  any 
cccleliaftical  promotion. 


(i)  /)«.  46,     .    . 

(2)  He 
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(a)  He  tnuft.take  the  oaths  of  allegiance  and  fupre- 
fnacy,  before  he  takes  the  donation;  and  this  he  muft 
tdo  before  fuch  perfon  who  hath  authority  to  admit  him 
thereunto,  that  is,  his  patron  |  by  the  i  El,  c,  i«  and 
a  J^.  c.  8.  /  5. 

(3)  And  if  the  donative  be  a  benefice  with  cure,  he  that 
takes  it  ought  iirfi  to  fubfcribe  the  thirty»nine  articles  in  the 
prefence  of  the  pr dinar j  (by  the  13  Et  c  it.)  which  Dr. 
Watfon  fuppofeth  muft  be  underfiood  of  the  ordinary  of 

^thediocefe^  and  not  of  hi»  patron;  altho'  the  patron  bath 
thre  power  of  vifiting  and  corrcding  him,  and  not  the  ordi* 
nary  of  the  diocefe.     ff^aff  c.  15* 

(4)  He  muft  alio,  before  his  admiffion  to  be  incumbent 
or  have  polTeflic^  of  his  donative,  fubfcribe  before  the 
archbiihop,  bifbop,  or  ordinary  of  the  diocefe,  (or  their 
vicar  general,  chancellor,  or  commiflary  refpedlively,}  the 
declaration  of  conformity  to  the  liturgy  of  the  church  of 
England  as  by  law  eftabliflied.  And  if  the  donative  hath 
a  par^fl)  church  belongingjo  it;  he  muft  have  a  certificate 
tinder  the  hand  and  feal  of  the  perfon  before  whom  he  fub- 

'  fcribedy  to  be  read  by  him  in  fnch  church  afterwards.  13 
&  14  C.  2.  c.  4*    15  C  a.  c.  6./I  5. 

(5)  And  he  ought  to  read  the  morning  and  evening 
prayers  in  his  church  or  chapel,  within  two  months  after 
he  ihall  be  in  the  afiual  pcvfTefiion  of  his  donative,  or  in 
eafe  of  impediment  (to  be  allowed  of  by  the  ordinary)  then 
within  one  month  after  fuch  impediment  removed;  to- 
gether wiih  the  form  of  giving  allent  and  confent  thereuntoi 
by  the  13  (^  14  C.  2.  r.  4. 

(6)  He  muft  alfo  within  two  months  (or  at  the  time 
when  he  reads  the  morning  and  evening  prayers  as  afore- 
faid}  read  and  aftent  to  the  thirty-nine  articles,  if  it  be  a  place 
with  cure:  for  although  it  is  faid  in  the  ftatute  of  the  13 
£/rz.  c,  1%.  /.  2t  that  this  ib  to  be  done  in  two  months  after 
indu^ion ;  yet  when  the  having  cure  of  fouls  is  the  founda- 
tion of  reading  and  aflenting,  wherever  there  is  cure  of 
fouls,  the  induSfion  may  be  well  interpreted  of  any  adual 
pofleffion  wbatfoever.  12  EL  r.  12.  23(7.2.  r.  28. 
jyatf.  c  15. 

(7}  He  muft  within  three  months  after  fubfcription  of 
the  declaration  aforefaid,  within  his  pari&i  church  as 
aforefaid,  read  the  ordinary's  certificate  of  his  fubfcription^ 
and  again  make  the  fame  declaration;  by  the  13  &  14 
C  2.  r.  4. 

(8)  And  finally,  within  fix  months  he  muft  take  the 

•aths  of,  lOlcgiance^  fj^jn^m^cy,  and  abjuration;  in  one  of 

.  VpL.  11.  Q.  th« 
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\he  courts  at  Weftminfler,  or  at  the  general  or  quarter 
ieffipns.     I  G.JI.  2.  c.  13.     9C  2.  c.  26. 

In  the  cafe  of  P^wil  and  Milbank^  M,  13  G.  3.  C  P. 
On  an  a£lion  for  money  had  and  received  to  the  plaintiflfs 
life  the  defendant  pleaded  the  general  iRue,.  and  a  verdift 
was  given  for  the  plaintiff,  on  the  following  ftate  of  the 
cafe.,  JViUiamJolyffi  ^nd  E'ianor  his  wife,  in  right  of  the 
faid  Eleanof^  nominated  and  appointed  the  plaintiff,  on  the 
17th  of  June  1770,  to  the  donative  of  Chlfter  It  Strget^  in 
the  county  and  diocefe  of  Durham,  with  cure  of  fouls* 
The  plaiotiiF  was  then  in  priefl's  prders,  and  had  fub- 
fcrtbed  the  39  articles,  and  the  three  articles  in  the  36th 
canon,  at  the  time  of  his  ordination:  but  did  not  prove,  at 
.the  trial  of  the  caufe,  tho*  required  fo  tS  do,  that  he  fub- 
fcribed  the  articles  before  the  bifhop  ;  nor  that  he  had  pub- 
lickly  read  the  fame  in  the  church  of  Cbefttr  U  Strget 
aforefaid,  with  declaration  of  h's  afTc-nt  to  the  fame ;  nor 
that  he  had  fubfcribed  the  declaration  in  the  (latute  of  13 
'  &  14C.  2.  fince  his  nomination  to  the  donative  ;  nor  that 

he  had  any  licence  from  the  bifhop  to  preach  in  the  faid 
church.  In  the  argument  of  this  cauCe,  two  queilions 
were  made;  Firft,  whether  an  incumbent  of  a  donatire 
v'ith  cure  is  obliged  to  confirm  to  the  ftatutes  of  Elizabeth 
and  Charles  the  fecond.  And  fecondly,  whether  in  tbfs 
a£lion  it  was  necefliry  for  him  to  give  evidence,  that  he 
had  performed  the  feveral  requifites  contained  iii  thefe 
« ^atutes  -i-As  the  court  gave  their  opinion  on  the  fecond 
queflion,  that  he  was  not  obliged  to  give  fuch  evidence, 
unlefs  fome  proof  had  been  made  by  the  defendant  to  raife 
a  doubt  whether  he  had  fubfcribed  or  not,  they  did  not 
give  ^  judicial  determirlation  upon  the  former  point,  but 
ilrongty  inclined,  that  donative?,  with  cure  of  fouls,  arc 
within  all  the  reafon^  religious  as  well  as  political,  upon 
which  the  a<Ss  of  uniformity  are  founded,  and  feemed 
to  think  that  this  had  been  fettled  long  ago,  in  the  cafe  of 
Carvtr  and  Pinkmx^  M.  i^C.  2;  as  reported'in  3  Liv*  8i. 
^  Black.  Rip.  851.  (/) 

8.  Donatives 


(/)  This  cafe  is  more  fully  reported  in  3  JFilf.  355.  whcte 

•, the  court  waa  uaanimoufly  of  opinion  that  the  plaintiff  having 

proved  that  he  was  ip  prieft'i  orders,  aod  duly  appoint/^d  co 

the  donaiive,  the  other  requifites  (hould  be  prcfumed  toliaTe 

been  performed^  00  proof  Having  been  offered  to  the  eon- 

/  tr^ry ;  for  which  prefamptioD  were  cited^  M9nkt  r«  Bmikh^ 

1  Rid. 


B,  Donatives  are  within  the  ftatirte  againft  fimony.  DooatSfe  within 

JDe£.  p.  I.  C.  13.    (m)  theftatuteiof 

Aiid  where  they  have  Cure  of  fouls,  ihcy  are.  like  wife  f^^/'^^f^"* 
within  the  flatute  againft  pluralities.     Dig.  p.  i.  c.  13. 

9.  If  the  patron  of  a  donative  do  not  nominate  a  cleric,  Upfe. 
there -can  be   no  lapfe  thereof,  unlefs  it  be  fo  fpecially 
pruvided  for  in  the  foundation  :  but  the.bilhop  may  com- 
pel him  to  do  it-by  fpiritual  cenfures,     i  Infl,  344.     Giif* 
81Q.  (») 

But  if  it  is  augmented  by  iqueen  Anne^s  bounty  (as  will 
appear  afterwards}  it  will  lapfe  in  like  manner  as  pre-     ^ 
fentacive  livings. 

10.  Lord  Coke  fays,  if  the  king  doth  found  a  church,  Haw  far  exempt 
hofpital,  br  free  chapel  donative,  he  may  exempt  the ''o'">^*»«  <>'•*»"- 
fame  from  ordinary  jurifdidion,  and  his  chancellor  fljall '^''J"''"*^**'** 
vilit  the  fame.     Yea,  if  he  do  fottnd  the  fame,  without 

any  fpecial  exemption  ;  the  ordinary  is  not,  but  the  kiog^a 
chancellor  to  vlfit  t.  And  as  the  king  may  create  do« 
nativrs' exempt  from  the  vifitstion  of  the  ordinary;  fo 
he  mdf  by  his -charter  licenfe  any  fubjeA  to  found  fuch  a 
church  or  chape),  and'  to  ordain  that  it  (hall  be  donarive 
and  not  prefentative,  :and.to  be  vifited  by  the  founder  and 
not  by  the  ordinary, .  And  thus  began  donatives  in  £ng« 
land  (he  Aiys),  whereof  common  perfons  were  patrons* 

>  f^A  34+- 

'   But  the  regifler  fappofeth  a  royal  foundation,  and  not 

a  mere  royal  licence  :  and  that  it  muft  be  proved  to  be  an* 


I  ^0/.  Ref.  S^,  and  Clayton  Pi.  cf  Aff.  48.  See  tf  eiieflce, 
VU»  2.  in  this  cafe  no  obje^ion  was  made  to  the  trial  of 
the  right  by  the  a^on  for  money  had  and  received,  and  the 
advowfon  was  dated  to  be  donative  by  the  fpecial  cafe,  fothat 
the  court  of  cooifnon  pleas  proceeding  on  the  above* mentioned 
prefumption,  gave  judgment  for  the  plaintiff.  But  in  a  for- 
mer trial  between  the  fame  parties,  Micb,  12  G.  3,  in  the 
king*i  behch.  Lord  Mansfield  was  of  opinion  upon  the  evi- 
dence, that  the  benefice  was  not  a  donative  but  a  perpetual 
cnre,  and  that  the  licence  of  the  bifiiop  was  necefiary  to  give 
the  plain lifF/0^^0»,  without  which  heteoold  not  maintain  «|i 
%Bi\OTi  for  money  had  and  received  .of  rhe  profits  of  his  office. 
So  that  judgment  was  then  gsv^n  for  tke  defendant,  who  had 
been  licenfed  by  the  biftop,  ai^  vyas  sn  poiTeifion  of  the  cora* 
cyr  1.  T.  Rep.  399.  S^e  alfe  C^tates. 
(m)-  Said  10  be  (o  refolved  in  CarA/ir  Vt  Pinkneyt  3  Lev. 

^  («)  Tilv.  61.  •  FairciiUy.  Gajer. 

0,2  cicnt 


cient  too :  and  therefore  a  new  licence  will  not  come  op 
to  tbe  Regifier.     i  SiiU.  335. 

However  it  is  certain^  that  the  ordinary  cannot  vifit  a 
donative^  buc  the  patron  muft  vjftt  the  famCt  by  commif* 
lioners  to  be  appointed  by  him.     i  I/ifi.  344* 

And  by.confequence  a  donntive  it  freed  froiti  procnra* 
tions.  Dig.  p.  I.  c.  13.  And  the  incumbent  ia  ex- 
empted (Dr.  GUffrn  fays)  from  attendance  at  vifitations« 

And  it  is  faid,  that  if  tbe  bilhop  fball  take  npon  him 
to  vtlit  a  donstivet  and  deprive  the  incumbent,  he  ruaa 
himfelf  into  the  danger  of  a  praemunire.     Dig.  p.  i»  c.  13. 

And  in  fuch  cafe  was  Badow,  btfliop  of  Bath,  in  the 
time  of  king  Edward  the  ftxth;  and  was  forced  no  get  a 
pardon,  for  having  deprived  the  dean  of  Wells,  which 
Was  a  donative  by  letters  patents  from  the  king.     3  iij^. 

tat. 

But  altho*  the  ordinary  hath  not  power  as  to  tbe  place, 
lb  as  to  regnlaie  feats  in  that  church,  or  the  like  t  yet 
he  batb  power  as  to  the  parfon,  if  be  committeth  any 
mifdemeanor,  to  proceed  againft  him  by  fpiritual  cen^ 
lures.  As  in  the  cafe  of  C§li/M  and  Nnvumif  Mm  4  An. 
A  mintfter  of  a  donative  was  fued  in  the  ecdefiaftical 
court,  for  that,  when  he  read  prayers,  he  did.  no( 
read  the  whole  fervice,  but  left  out  what  part  cf  it  he 
thought  fit ;  and  for  preaching  without  licence.  And  if 
was  moved  for  a  ptohibiiion^  upon  a  fuggeftion  that  the 
church  was  a  donative :  and  argued,  that  donatives  were 
exempt  from  the  juritdiAion  of  the  ordinary,  and  that  if 
was  a  lay  thing,  and  the  bifliop  could  not  vifit  H ;  «nd 
that  if  the  incumbent  was  guilty  of  herefy,  the  ordinary 
could  not  meddle  with  him,  for  the  parfon  was  privileged 
in  refpcA  to  the  place ;  but  the  patron  might  by  cooa- 
miffion  examine  the  matter,  and  upon  caufe  deprive  him. 
^ut  Powell  juftice,  in  the  abfence  of  Holt  chief  juftice, 
took  the  difFerence,  where  the  fuit  in  the  ecckfiafiical 
court  is  in  order  to  deprivation,  and  ^  where  only  for  re* 
formation  of  manners :  in  the  former  cafe  the  court  will 
prohibit,  but  not  in  the  latter :  and  therefore  if  in  this 
cafe  the  fpiritual  court  proiceeded  to  deprivation,  ^the 
court  would  prohibit  them,  byt  not  till  then.  He'fiiid, 
"he  bad  known  prohibitions  dented .  frequently,  to  fuits 
againft  parfons  of  donatives  for  marrying  without  licence. 
'And  the  reporter  fays,  Mr.  Mead  and  Mr.  Salkeid  'b6th 
told  him,  that  they  had  known  the  chief  kiftice  Holt  tAkt 
the  fame  difiin^Uoo  %  lUt  the  parfiui  w  a  donative  #aa 

liable 
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lUble  to  tht  eccIeGaft{cal  jurifitiAion,  as  he  was  a  mem- 
'-ber  of  the  ecclefiafiical  body,  for  perfonal  offences,  tho* 
for  matters  'relating  to  the  church  he  was  exempt  i  and 
therefore  the  fpirirual  court  could  not  deprive  him  :  but 
for  drunkennefs,  or  preaching  berefy,  they  might  cenfure 
hiiB.  And  this  (faith  the  reporter)  feemetb  to  be  the 
better  opinion.     Z.  R^ym.  1205. 

So  in  the  cafe  of  churchwardens,  M,  13  G.  Gafth  and 
Ricbar^on.  On  a  libel  in  the  ecclefiaftieal  court  for  noc 
taking>  upon  him  the  ofSce  of  chapel- warden;  the  de- 
fendant pleaded,  thit  it  was  a  donative,  and  thereupon 
moved  for  a  prohibition.  And  upon  debate,  the  fame 
was  denied ;  the  whole  court  being  of  opinion,  that  tho* 
shere  was  a  difference  as  to  the  incumbent,  yet  as  to  the 
parifli  officers  there  was  none^  for  they  are  the  officers  of  the 
parifli,  and  not  of  the  patron  of  the  donative.  Str.  715.  («) 

And  as  to  donatives  augmented  by  the  governors  of 
queen  Anne's  bounty,  it  is  enaded  by  the  1  G.  ft.  2» 
c  10.  as  followeth :  fVbinas  tbt  late  queen  Anne's  hunty  to 
the  poor  clergf  was  iiitended  to  extend  not  only  to  parfons  and 
wars  who  come  in  by  preftntation  or  collation^  injiitution^  and 
huhi&un ;  but  likewife  tofuch  mtnifters  who  come  in  by  dona*- 
$ioHj  or  are  only  Jlipendiary  preachers  or  curate} y  moft  ofwhuh 
aro  not  corporations^  nor  have  a  legal  fuccejfion^  and  therefore 
eari^intapaUe  of  taking^  a  grant  of  conveyance  offuch  perpetual 
augmentation  as  is  intended  by  thefaid  bounty  \  and  in  many 
places  it  would  be  in  the  power  of  the  donor y  impropriator^ 
parfitSy  or  vicar ^  to  withdraw  the  allotvance  which  was  be^ 
fore  paid  to  the  curate  or  minifter  fervrng  the  cure  j  or  in  cafi 
.rfa  chapikyy  the  incumbent  of  the  mother  church  might  refujk 
fa  employ  a  curatOy  and  officiate  there  himfelf  and  take  the  bo" 
nefii  of  the  augmtntatiouy  whereby  the  maintenance  of  the  curate 
would  hi  funk  infiead  of  being  augmented  t  //  is  therefore 
ana&edy  that  all  fuch  churches,  curacies,  or  chapels^  which  ftf all 
he  augmented  by  the  governors  of  the  /aid  bounty  y  Jhall  be  from 
thitueforib  perpetual  cures  and  benefices y  and  the  minijiers 
duly  nominated  and  Hcenfed  thereunto  Jhall  be  in  law  booties  po^- 
Stick  and  corporate  and  have  perpetual  fuu^ffion^  and  be  ca- 
pable to  take  in  perpetuity  ;  and  the  impropriator i  or  patrons  of 
any  augmented  churches  or  donativeSy  and  the  reSfors  and  vicars 
af  the  mother  churches  whereunto  ft^h  augnie*4ed  curacy  or 
chapel  doth  appertainy  Jhall  be  excluded  from  receiving  any  profit 
byfacb  augmint^tion^  andJbaU  pay  to  tbg  minijiers  officiating 


(f)  iBarn.JB.R.S.  $.  C, 
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fuch  annual  and  rtbir  pgnjuns  anifalaria^  %uhiih  if  amttni 
cujlom  or  otbtrwlfij  •fright^  and  not  of  bounty^  they  wen  ^#- 
fore  oblPgid  to  pay.     f.  4. 

Jnd  for  continuing  the  fucctjjion  in  fuch  augmenUd  cuni^ 
biTihy  madi  perpetual  cures  and  benefices^  and  that  the  fame 
may  be  duly  and  conjlantly  ferved\  if  theyfhaU  be  fufftred  to 
remain  void  for  fix  montbs^  they  Jball  lapft  in  like  manner  as 
fnfentative  Uvings.     f-  6,  7. 

j/nd  all  fuch  donatives^  which  at  the  time  of  their  augment 
tation  are  exempt  from  all  eccUftaJiical  jurifdi£iion^  fhall  by  fuch 
augmentation  become  fubje^f  to  the  vifitation  and  jurifdiGion  of 
the  bifl>op*ofthe  diocefe  wherdnfuch  donative  /;•     f.  14, 

Provided^  tjkat  no  donative  /ball  be  augmented  without  tbk 
confent  of  the  patron  in  writing  under  bis  hand  and  feaL   f.  1 5. 
Go^itotheheir      II.  In  the  cafc  of  Repingten  agaiiift  the  Governors  of 
and  not  to  the    Tamworth  JchooL  E,  3  G.  3.    A  perfon  being  feifed  of  the 
executor.  advowfon  of  a  donative,  the  church  in  his  life* time  be- 

comes void  ;   then  he  dies,   the  church  being  ftiH,  void. 
By  hift  will  he  ms^de  the  plaintiiF  executor,  who  brought 
a  quare  impedit^  fuppofing  himfelf  intitled  to  this  turn, 
as  an  executor  is  in  the  cafe  of  a  prefentative  benefice. 
After  two  arguments  in  the  court  of  common  pleas,  the 
whole  court  was  clearly  of  opinion,  that  the  right  of 
donation  defccnded  to  the  heir  at  law;  and  that  the  ex* 
ccutor  had  no  title,  which  he  would  have  had,  if  it.  had 
been  a  prefentitive  benefice.     2  fyHjon^  150. 
How  fir  often-      J  2*  It  was  faid  in  the  cafe  of  Spratt  and  Nicholfon^  Godb^ 
poraicogoi.       jgg,  |hat  if  ifluc  be  joined,  whether  donative  or  prefent- 
•"*••  alive,  it  (hall  be  tried  by  a  jury  at  the  common  law:  and 

elfewhere  it  is  faid,  that  if  the  patron  of  a  donative  being 
difturbed  in  collating,  recover  by  quare  impedit,  the 
writ  (hall  be  diredled  to  the  (heriff,  to  put  the  clerk  in 
pofliffion.  Gibf  820.  (p) 
-  *  For  if  the  patron  of  a  donative  is  difturbed  in  collating 
his  clerk,  he  may  have  a  quare  impedit  againft  the  biihop 
and  the  diflurber ;  but  the  declaration  in  fuch  a  cafe  muft 
be  fpecial.     Deg.  p.  i.  c.  13. 

And  a  mandamus  will  lie,  to  admit  or  reftore  the  do* 
nee.     Burrow^  Mansf,  1043.  (g) 

13.  Lo^d 


(p)  i^H.j{.    lui.  cited  ia  Powei  v.  Milboume,  3  Wilf. 

355-     , 
(y)  A  mandamas   cannot  now  be  obtained  in  this  cafe, 

the  party  having  a  fpecifick  remedy  by  quare  imfedii.    And 

foch 
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•    13.  Lord  Coke'  fafBy  if  the  patron  of  a  donative  dodi  Howtstiogui.7i. 
dKC  prefeot  to  the  ordipary,   and  \\is  clerk  if  admitted    ' 
aod  Hiftituted,  it  is  now  become  prefentable,  and  never 
ihall  i)e->a  donative  after.     But  a  |)refencaiion  to  fuch  i 
lionacive   by    a  Aranger,    and  adini/£qa  and   inftitutioa 
thereupon,  is  merely  void,     1  In/i.  344.  (r) 

fiut  in  the  cafe  of  LaJJ  and  H^iddows^  M.  1  Am,  Up* 
pA  motion  for  a  new  trial  in  a  quare  impedit,  wherein 
the  point  in  iffue  was,  whether  the  church  was  donative 
or  prefentative^  evidence  was  pleaded  of  feveral  prefenta- 
tions:  and  the  court,  viz.  Holt  chief  jufiice  and  Powclt 
jufiice,  held,  that  tho'  a  prefcntation  might  deftroy  an 
impropriation,  yet  it  could  not  deftroy  a  donative ;  be- 
caufe  the  creation  jt hereof  was  by  letters  patent,  whereby 
land  is  fettled  to«  the  parfon  and  his  fuccelTors,  and  he 
to  come  in  by  donation.  2  Satk.  541  • 
• 

Door  into  the  churchjrard.     See  Cj^tttcj^f 


S)ouble  quarrels 


'pvUpIex  querela  (double  ^uergU  or  complaint,  called 
-^^  improperly  ilouiU  quarrtl)  is  a  complaint  made  by 
any  derk  or  other,  to  the  archbifliop  oJF  the  proviiKe^ 
againft  any  inferior  ordinary,  for  delaying  juftice  in  anjr 
caufe  ecclefiaftical,  as  to  give  fentence,  or  to  inftitute  a 
clerk  prefented,  or  fuch  like.  The  efFed  of  which  is^ 
that  the  archbi(hop,  uking  knowledge  of  fuch  delay,  di* 
reds  his  letters  under  his  authentick  feal  to  all  and  fingu- 
lar  clerks  of  his  province,  thereby  commanding  and  gir* 
log  authority  to  them  and  every  of  them,  to  admonifli  the 
faid  ordinary  within  a  certain  time  (as  for  inftance  nine 
or  fifteen  days)  to  do  the  juftice  required ;  or  otherwife 
to  cite  him  to  appear  before  hkn  or  his  official  at  a. day 
in  the  faid  leuers  prefixed,  and  there  to  alledge  the  caufe 
of  his  delay  ;  and  laftly,  to  intimate  to  the  faid  ordinary. 


1 — 


fach  an  appHcatioa  will  be  difmifled  with  cods.     1  7*.  Rep* 
396.    the  King  v.  Bifiop   rf  Cbtfiir.       See  CutatC0,  4  & 
10.,  and  S^DboiDConi   14. 
Ir)  f.  ;sr.  M.  35.    Cro.  Ja.  63. 

Q.  4  that 
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tbtt  If  he  perforins  not  the  thing  injoineil,  nor  ^pfHi% 
tc  the  day  affigned,  he  wilt  proceed  ^o  dojoftice  in  liie 
prerriifles.  And  it  feemt  to  be  called  a  d$Mf  qoenelev  be- 
caufe  it  18  moft  commonly  made  both  againft  the  judgei 
«nd  agttnft  the  party  at  whofe  requeft  juftice  is  delated 
by  the  (aid  judge.    Trrms  of  the  L»  Clarkt^  Tit.  84^ 

The  proceft^  form,  and  manner  of  (rtal  \h  ivbich  fuifi 
is  treated  of  under  the  tide  Venefitf. 


DrDnkcMefi  by  i.  Can*  109.  T  F  any  oiFend  their  brethren  by  drunken- 
tbtaaoAltw.  1  ncfs;    the  churchwardens  or  queftmen 

and  fidemen  in  their  next  prefentment  to  their  ordinaries, 
ihall  prefeht  the  fame,  that  they  may  be  puniflied  by  the 
feverity  of  the  laws,  according  to  their  dererts;  and  fiicb 
notorious  offenders  (hall  not  be  admitted  to  the  holy  com- 
munion, till  ihey  be  reformed. 
Pemhyof  fuf-  2.  By  the  1  J.  c.  9.  4  J-  c.  5.  a  I  J.  c.  7.  and  i  C, 
It??J'^l'^*i'^  c.  4.  If  any  inn  keeper,  viaualler,  or  aleboufe  keeper, 
or  taVein  keeper  or  teller  of  wine,  keeping  an  inn  or  viic-* 
tnalling  houfe,  IhaJl  permit  any  perfon  to  continue  drink* 
ing  or  tipling  therein  ;  (other  than  fuch  as  be  invited  by 
lany  traveller,  and  (hall  accompany  him  only  during  bia 
necefTary  abode  there  ;  and  other  than  labouring  and  han^ 
dicraftmen  in  market  towns,  upon  the  ufual  working  days, 
for  one  hour  at  dinner  time,  to  take  their  diet  in  an  a)e« 
houfe ;  and  other  than  labourers  and  workmen,  which 
-  for  the  following  of  their  work  (hall  fojourn  there ;  and 
other  than  for  urgent  and  neceflary  occafions  to  be  allow* 
cd  by  two  juftices  of  the  peace ;)  he  (hall  forfeit  1  os  to  the 
poor :  the  fame  offence  being  viewed  by  the  mayor  or  a 
juftice  of  the  peace,  or  proved  before  them  by  one  wltaeft, 
or  confeffion  of  the  party ;  and  after  fuch  confeffion,  the 
oath  of  the  party  fo  con/effing  (hall  be  taken  againft  any 
other  offending  at  the  fame  time.  ^ 

And  he  (hall  alfo  be  difabled  from  keeping  any  fuch  ale- 
boufe for  thSe  rpace  of  three  years. 

The  (aid  penally  to  be  levied  by  the  conftables  or  church- 
wardens by  diftrefs;  and  for  default  of  fatisfaAron  within 
fix  days,  the  fame  to  be  appraif«d  and  fold :  and  for  want 

7  of 


\i 


&Hrttniiiiittf£;  V    2^1 


•r  fiificent  diArefs,  the  ptrty  to  be  ebmmaktei  to  ilM^oiB- 
■Mui  gtol,  till  ike  (aid  pentlty  be  truly  paid. 

And  if  the  conftables  or  chufch wardens  do  aegleA.  tfitir. 
doty  in  lef  ying*  or  do  not  levy  the  fame ;  or^  dcfanU  of 
diftftfti  do  ncgleft  to  certify  fiich  default^  fof  ao^yr^  they 
fliall  forfeit  rer|>eaively  40%  to  the  poor,  by  diftre6i«  bf 
warrant  of  fuch  juftice  or  mayor ;  and  if  not  paid  10  fijfc 
dayt y  the  diflrefa  to  be  appraifed  and  kU  ;  and  far  want  of 
fuflkient  diftrefft,  to  be  comniiitcd  to  the  ooauiKia  gaol 
until  the  faid  penalty  be  truly  paid.  .   . 

Provided,  that  the  corrDfiion  and  puhifliRienl  of  fiicb  at 
fliall  offend  herein  within  the  two  unfver0Cfea»  flmll  bo 
miniftred  in  this  behalf  by  the  governors,  magiftratev,  ju& 
tices  of'  (he  peace,  or  other  principal  dfficen  thereof,  to 
whom  in  other  cafea  the  adminiftration  of  Juftice  and 
corredion  and  punifhment  of  ofibnders  by  the  bws  c»f  thti 
^ealra  and  their  feveral  charters  doth  belong ;  and  the  faid 
forfeitures  to  be  levied  by  officers  to  be  from  time  to  riino 
appointed  by  the  vicechanceltors :  and  all  powers  and  aun 
thorittes  either  of  imprifonment  or  otherwife  hereby  ap^ 
pointed,  (hall  by  the  governors,  magiftrates,  and  principal 
oficer#  abovefaid  of  either  of  the  faid  tmiveriities,  be  duly 
executed  and  done  within  the  faid  univeriicic8,and  the  libern 
ties  and  precinfis  thereof,  according  to  the  true  intent  and 
meaning  hereof* 

Alfo  the  faid  offences  may  be  in^ired  of  and  prefented 
before  the  juftices  of  affize,  juftices  of  the  peace  in  their 
feffion%  and  before  the  mayors  of  cities  and  towns  corporate 
who  have  power  to  inquire  of  trefpafles,  riots,  routs,  (orces, 
and  fuch  like  oflfences,  and  in  every  court  ieet;  and  fuch 
proceeding  (hall  be  had  thereupon  as  upon  lodiAoient  or 
prefentment. 

^''^^ndall  conftables,  churchwardens,  headboroughs,  tyth« 
ingmen,  aleconners,  and  fidemen,  (hall  in  their  oaths  ioci« 
dent  to  their  offices,  be  charged  to  prefent  the  faid  dffence, 

3.  By  the  4  J.  c.  5.  7  J.  c.  10.  and  21  J.  c.  7.  If  any  Tipttnfi, 
perfen  fliall  continue  drinking  or  tippling  in  any  ion,  vicr 
tualling  boufe,  or  alehoufe,  or  any  tavern  keeping  an  int 
or  vrAualling  houfe,  and  the  fame  be  viewed  and  feen  by  uBf 
mayor  or  juftice  of  the  peace,  or  duly  proved  as  is  before  men* 
tioncd  loathe  cafe  of  perfons  fuiFering  tipHng  (unlefs  it  be  ia 
fuch  cafes  as  in  the  faid  inftance  are  alfo  tolerated) ;  he  (hall 
forfeit  3  s  4.d  to  the  poor,  to  be  levied  in  like  manner: 
and  if  he  be  not  able  to  pay,  then  the  mayor,  juftice,  or  juf- 
tices of  the  peace  or  court  where  the  convidion  (hall  be« 
ftall  puni(h  him  by  (etting  him  in  the  ftocki  for  four  hours. 

And 
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-rAod  if  any  aleboufe  keeper  fliall  be  coHviQed  of  rach 
ofience,  he  (hall  be  diiabled  to  keep  any  fucb  alcboufe  for 
tbe  fpace  of  three  ycara. 

:  And  aU^conftableSfCbarcbwardenSt  heidlKM-oughs,  tyth^ 
ingincit/  aleoDoners^'  anld  fideaient  Oiall  in  their  oatba 
intident  to  their  cficet  be  charged  in  like  fore  to  preleot 
ihe  faid  offence.  •' 

"Provided^  that  this  fiiali  not  in  any  wife  abridge  .or  re- 
ftraifiaheecoleiufticai  power  or  jurifdiAicn:  but  that  all 
ordinaries,  and  other  ecclefiaftical  judges  and  officers,  may 
proceed  to  tnquire  of,  cenfure,  and  punifb  all  fuch  oSend- 
€r$f  kcdordtng  totheecclefiaflical  lawsofthisrealiD)  asbe- 
fdie  they  might  lawfully  do. 

<  'And  provided,  that  oflfenders  having  been  once  puniibed 
byiany  tbe  ways  and  means  before  limited,  Ihall  not  eft* 
foons  be  ptimfbedforthe/aoie  by  any  other  ways  or  means. 
^And  providedj^ihat  nothing  herein  (hall  be  pscjudictal 
to- either  ofr^the^  utiiverfitiei ;   but  that  the,  cbaooeUor, 
inafterf,  and  fc)ioUii!s^  and  their  fucGeflbrt,  may  enjoy  all 
their  jurifdidlions,  rights^  privileges,  and  charters  as  hercto- 
Ibre  they  have  or  might  have  done. 
'  •  Alfo  provided,  that  no  perfon  be  molefted  for  fuch  of- 
fence, but  within  fix  months  after  the  oflF«nce  committed. 
DraokcABeft.      .    ^.  He  who  is  guilty  of  any  crime  through  his  volunu* 
ry  drunkennefs,  fhall  be  puniibed  for  it  at  much  as  i{  he 
had  been  ibber.     i  /tec/,  a.  (i) 
'  By 


'  {$)  4  Rep»  115.  «•  Cc»  Lit.  247.  pUwdn  in»  «.  1  Hali 
H.  PoJo.  $z>  with  which  the  civil  lew  agrees:  fee  the  aotho- 
rities  quoted  by  Sir  M.  Hale.  Although  a  text  cited  by  Mr. 
J.  Blackfiooe»  4  Com,  25*  feems  to  indicate  the  contrary. 
The  two  principal  paflages  of  the  Digeft,  from  which  it  nay 
he  inferred  that  drunken ntfs  was  admitted  as  an  excufe  for 
crimer*  relate  to  the  military,  to  whom  a  greater  licence  feems 
fo  be  allowed.  They  are  as  follow  :  Per  ntinum  amt  iijciviam 
'lapfii  capitalis  pana  nmittenia  ift%  it  milititt  mutatis  irfgmmia* 
Dig  49.  i6.  6.  De  re  militari.  ^  Salvi0  fu^ut  bgaf  JqtU^ 
Itmi^  idtm  princtft  (Divus  Hadrianus)  tijcripjit:  in  emm  qwi 
€ufi9dimm  (leorum)  dimijit,  out  ita  Jiitm  bahuit  ut  fffit  cufto^ 
iia  ivadertt  animtuhfirteudmm  :  fi  tamen  per  vinom  aut  dtfidioM 
€uftcdit  id  evtneritt  caftigandum  turn,  it  in  dittrionm  mi  lit  torn 
dari^  Dig.  48.  3»  12.  Decuftodia  et  exhibition e  reorum.  la 
%  law  of  the  Code«  lib  9.  ///,  7.  the  emperors  Theodoras, 
Arcadius,  and  (tonorias,  declare  that  they  will  not  ponifli 
the  "  obtredores  temporum,'*  or  railers  at  the  times,  if 
their  torbolence  proceeded  from  drankeanefe;  hat  that  io?o3Ci* 

9  cation 
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By  the  4  J.  c.  5.    7  J.  c.  jo.*    21  J,  c  7.    and  i  C. 
c.  4.  Every  perfon  who  wall  be  drunk,  and  of  the  fame  of- 
fence of  drunkennefs  ihall.  be  convified  in  like  manner  as 
aforefaidj  fliall  forfeit. 5 •»   to  be  paid  within  one. week, 
next  after  his  convidiony  to  the  churchwardens,  to  j:be[ 
ufe  of  the  poor :  and  if  be  fliall  refufe  to.  pay  the  fame  aV 
aforcfaidy  then  the  fame  ihall   be  levied  of  the  goods  of 
Che   offenders^  by  warrant  from  the  fame  court,  judge, 
juftjce»  or  juftices,  before  whom  the  conviction  (hall  be: 
and  H  he  be  not  able  to  pay  the  faid  fum  of  5  s, '  he  (ball 
be  committed  to  the  flocks  for  the  fpace  of  fix  hours. 

And  for  the  fecond  oflFence,  he  (ball  be  bound  with  twA 
fureties  in  a  recognizance  or  obligation  of  idl,  to,  be 
from  thenceforth  of  good  behaviour. 

And  if  any  alehoufe  keeper  (hall  be  convifled  of  fucli 
cfFence,  he  (ball  be.difabled  to  keep  any  fuch  alehoufe 
for  the  fpace  of  three  years.    ; 

And  any  juflice  of  the  peace,  or  head  officer  in  a  city 
or  town  corporate^^Pull  have  power  on  his  view,  or  coa- 
fcifion,  or  oath  of  one  witnefs,  to  convif^  any  perfon  o^ 
the  faid  offence;  and  for  the  fecond  offence  (ball  bln4 
bim  to  good  behaviour,  as  if  he  had  been  conviAed  in 
open  feffions. 

And  if  any  conflable  or  other  Inferior  officer,  to  whom 
it  (hall  be  given  in  charge  by  the  precept  of  any  mayor  or 
juflice  of  the  peace,  do  neglefi  the  due  correAion  of  the 
offender^  or  the  ""due  levying  of  the  penalties ;  he  (ball 
forfeit  JOS  to  the  ufe  of  the  poor  of  the  pari(b  or  place 
where  the  offence  (ball  be  committed,  to  be  levied  by  dif- 
trefs  by  any  other  perfon  having  warrant  from  any  mayor^ 

^'uflice  of  the  peace,   or  court  where  fuch  convidion  mall 
e,  and  to  be  paid  to  the  churchwardens,  who  are  to  ac- 
count for  the  fame  to  the  ufe  aforefaid. 

And  all  conftables,  churchwardens,  headboroughs^ 
tythingmen,  aleconners,  and  fidemen,  (hall  iq  their  oaths 
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cation  coald  not  be  urged  as  an  txcuft  for  crimes.  See  Mm* 
tbeus  de  Crimimibus^  ProUg.  cap.  2.  §  14.  Et  dm  Panit^  c.  4, 
§  8.  it/i^.  Though  if  accidental  it  was  .thought  to  leiTcn  the 
goth  ofthe  offender,  by  removing  the  foppoficton  that  he  was 
aduated  by  malice;  at  on  the  other  hand,  if  it  proceeded  from 
a  depraved  habit,  or  wai  referred  to  in  order  to  produce  a 
greater  degree  of  boldnefs,   it  was  joftly  held  to  iacreafe 

incident 


t2^  ^hkennena^ 


incident  to  tbeir  offices  be  charged  in  tike  fert  to  prefent 
the  faid  offence. 

Provided  that  tht$  fliall  not  in  any  wife  abridge  or  re* 
Ifraio  the  ccclefiaflical  power  or  jiiritdidion  y  but  that  all 
ordiiiariet,  and  other  ccclefiaftital  judges  knd  officers, 
may  proceed  to  enquire  of,  cenAire,  and  punifli  all  fuch 
oSendert,  according  to  the  ecclefiaiUcal  laws  of  this  realm, 
«s  before  they  might  lawfully  do« 
:  And  provided,  that  the  offenders  having  been  once  pu- 
niflied  by  any  the  wajs  and  means  before  limited,  (hall 
not  efilboos  be  panifhcxl  for  the  fame  by  any  other  ways 
dr  means. 

And  provided,  that  nothing  herein  (hall  be  prejudicial 
to  either  of  the  univerfities ;  but  that  the  chancellor,  msA> 
errs,  and  fcholars,  and  their  fucceflbrs,  may  enjoy  all 
their  jurifdidions,  rights,  privileges,  and  charters,  as 
beretofore  they  have  or  might  have  done. 

Alfo  provided,  that  no  perfoit  be'  molcfted  for  fach 
offence,  but  within  fix  months  after  the  offence  committed. 

\M.  8  Car.  Cuch  and  Stum.  Prohibition  was  prayed  to 
the  fpiritual  court,  to  ftay  a  fuit  there  for  defamation,  for 
thefe  words,  <<  Thou  art  a  drunkard,*'  or  ^  4  druokcn 
«'  fellow."  And  by  the  opinion  of  Croke,  Jones,  and 
Berkley,  a  prohibition  was"  granted  :  for  thefe  words  dq 
not  concern  any  fpiritual  matter,  but  merely  temporal, 
)ind  are  but  t  temporal  flander,  and  a  common  ahrafe  of 
brawling,  for  which  there  ought  not  to  be  a  fuit  in  the 
fpiritual  court.  And  fo  it  was  held  in  Martin  Caltborp*^ 
cafe  in  the  common  pleas.  But  RUharJ/on  doubted  thereof; 
becaiife  the  fpiritual  court,  aa  well  as  temporal,  may 
meddle  with  the  punifhmcnt  of  drunkennefs :  fo  it  is  not 
merely  temporal.  But  he  aOented  to  the  grant  of  a  prohi* 
bition  \  and  the  party  may  after  declaration,  iF  he  will, 
demur  thereto.  Whereuppn  a  prohibition  was  granted, 
Crc.  Car.  185. 

5.  In  the  8(h  year  of  king  James  the  firft,  one  Parker  9 
clergyman  was  deprived  of  his  benefice  by  the  fpiritual  court 
for  drunkennefs  %  and  though  he  prayed  a  prohibition,  yet 
it  was  denied  him.     BrmvNL  37. 

And  in  the  next  year,  another  was  dcf^tved  (ox  the  like 
caufe ;  and  the  Judges  at  common  law  allowed  the  fcnteoct 
to  be  good.    jtyL  Fanrg.  232.  (/) 


(/^  See  SDtff station,  in  the  potei.  « 

6.  9y 


6.  By  the  22  (?.  2.  r.  33.  An.  i..    AU  dag  aficfcrs^  ^erfoai  la  tk« 
and  all  perfons  in  or  belonging  to  hi$  majefty'ft  ibipB  or  "*^'* 
veffds  of  war^  being. giiilcy  of  drunkeonefs,   AmU  inoiir 
fiiclr  fMiniflicnent  as   a  court  maittal   (ball  think  -fie  to 
impofe,  and  as  the  natuf^  and  degree  of  tbeic«f{eacelkal| 
deferve.  .      .  .    • 

Duplex  querela.    See  SDoiiMl  quarrtL 


£leftiont>f  Bi(hop$.    See 

Elopemenu    See  ^S^amage^ 

Ember  days.    See  !^oIiMp0^ 

Endowment  of  churches.    See  Cinct^^    •. 

Endowment  of  vicarages.    Sec  ZpptttftiOtiOiu 

Englilh  fervice^    See  ^BublJC  Worlbi{i. 

€ftoin{u), 

ESSOIN,  ixonhm^  is  derived  of  the  French  ijfmgr 
or  iXiMiTm  which  fi^nifieth  to  excufe  j  fo  as  an  eflbini 
10  legal  uadcrftanding,  is  an  excufe  of  a  default  by  reafon 

of 


■r  <ii  ■■ 


Sir)  All  eflmn  is  an  excufa  by  which  the  plainttiF  as  y^M 
tefendaot  might  fave  his  defaalt.  For  theaoeient  do^rinfe 
vf  thefe.  Tee  Bra^.  lih.  ^.  t.  2.  Brit.  c.  is 2.  fktu,  Ub.  6; 
mndMr.  Rights* t  Hift,  Eng*  Lava,  In  rtilsdtons  a  man  might 
alfo  be  eflbiQcd  for  c^lh^aint  of  etfetfiies,  lalliag  amo^flb 
thieves,  floodi,  &c.  bat  this  liberty  'ptw  into  ab«ley  ant 
ikflbias  were  often  falfriy  caft,  to  impede  the  coorfeof  juAitS'; 
feyerti  ftatntes  weVe  thtrefbns  made  to  rtfOrturt'^titaB^  Stffe 
3  A/.  I.  cap,  j^if  43»  44.  6£/.  i.  caf»%,'ft^  fzEd'.  i. 
tap.  17.  ay,  28.  izBd.^.fioi.  2f:  The  fitflfWayi6rterm  is 
rrgolarly  the  cMadav;  bat  three  eflbios  beiog  fernierjy 
^aluMred,  thrc^e  dayi  oF  gMft  are  now  allowed,  lb  that  an  ap. 
pear|Dcie  may  be  entered  on  the  qmm-to.dii  f9/i,  when  the 
conrti  meet  for  the  difpatdi  f>f  bafineb/    y'Bl.  Cm,  278* 

But 


2sS  etitbener^ 

of  fodie  impcdidlent  or  diRurbance,  ini  is  as  well  for  (he 
plaintiflT  as  for  the  .defendant;  and  is  all  one  with  what 
the  civilians  called  ixtufatU.  Of  eflbins  there  have  been 
five  kinds,  i.  De  fervkio  regis,  s.  In  terram  fanAam* 
3*  Ukra  mare*  4,  De  malo  ledi  1  in  our  old  books  call- 
ed, eflbnium  de  refiantifa.  5.  De  malo  veniendi)  and 
this  laft  is  the  commoa  cilbin.     2  Injh  125* 

£ve«    See  ^otttiapll. 


One  witnefi 
^o«  far  cf  t* 


Ci)ibenee. 

I.  A  Single  witnefs  is  not  fufficieot  in  the  civil  Ia\^;  and 
*^  the  rpiritual  court  will  not  allow  of  one  witnefs 
only*  but  there  muft  be  two  witnefles  at  the  leaft  }  and  if 
the  point  is  merely  fpiritualy  the  temporal  couxti  will  not 
grant  a  prohibition.    Gihf.  ion.  {w) 

'     For 


But  ttiodgh  the  quarto  di§  poft  u^  in  common  langusge,  the 
£rft  day  of  term,  judgments  and  other  legtl  proceedings  re- 
late to  the  eflbin  dsy.-  3  SM.  34$.  When  the  defendant 
mod  appear  in  perfoa,  when  he  may  appear  by  attorney,  and 
how  an  appearance  can  be  compelled,  fee  the  books  of 
pradlice* 

(ou}  The  ctiionifls  have  borrowed  this,  at  th(ty  have  molt  of 
their  rules  of  evidence,  from  the  civil  law,  -which  Ai)^%  not 
permit  a  fingte  witnefs  to  be  heard.  Uhmiu  teftis  n/ponfio  n9M 
ttitimji  pr4t€lar4t  cmriit  bonon  frafnlgtatw     C9d.  4. 


20.  9.  t^ig*  22.  c.  12.  A  caufe  therefo're  which  relied  oa 
the  teftimony  of  a  Angle  witnefs,  uncorroborated  by  any  other 
evidence,  was  to  be  difmilTed  without  tendering  the  fuppleCory 
oath,  ifndi  ad  Dig^  zz,^  5.  But  a  complete  proof  might 
be  adduced  without  apy  witnels»  by  deeds  or  inftrumeatsi  and 
tiie  evidence,  of  one  wUpefi  corsoborated  by  circumiUaces,  or 
circujBiftaAces  without  a  witnefs,  fornifh  condufive  proof  ia 
.crimes  as  wyell  as  ciifil  anions.  See  HuitrsaJ  Dig.  dt  Ttfiihns 
•and  Mati^us  dfcfimimikut,  cap^  di  Prsbatiomihus.  l^bis  title 
is  moil  important  -in  law,  but  to  difcafs  it  with  accuracy  would 
fwell  this  volume  beyond  its  pro|)er  limits :  the  reader  muft 
therefore  coafult  for.  the  rules  of  the  civil  an(j  canon,  law,  the 
interpreters  on  the  titles  of  the  Digeft  «nd  Code  above  cited, 
t<^ether  with  Infi^^J*  C.  5. 14.;  a|id  for  the  Eogliih  law*  Gil- 
bert's Law  of  Evidence ;  Boiler's  Law  of  Nifi  Pxhis^  £fpinafle*s 

Ditto; 


eioitttntt.  639 

For  where  the  eccIefiafticaT  court  dotii  proceed  in  t  mtt^ 
ter  that  is  merely  fpiritual,  and  pertinent  to' theil^  courts 
accosdiDg  to  the  civil  law,  ahhough'  their  prod^edings 
are  againft  the  rules  of  the  common  law,  yet  a  prohrtbition 
doth  not  lie:  as  if  they  refufe  a  fingle  witnefs  to  prove' 
a  will ;  for  the  cognizance  of  that  belongs  to  them.  God'^ 
Hep.  115. 

Which  fame  thing  was  affirmed,  in  Roberts*^  cafe,  H* 

S  7.  with  regard  to  points  not  otherwife  cognizable  in  th6 ' 

fpititual  courts,  than  as  incidentlal  to  the  principal  pointl 

There  the  fuit  was  for  ftibftradion  of  tithes,  and  prohibit 

tion  was  obtained,  becaufe  there  was  but  one  wttnefs  to 

prove  the  leafe'of  the  tithes,  and  the  fpiritual  court  would 

not  allow  the  proof.     And  upon  advifemi?nt  in  this  cafe', 

by  Coke  and  all  the  juftices,  it  was  refolved,  that  coiY- 

fultation  fliould  be  awarded  :  becaufe  there  is  a' rule  in -the 

regifter,  that  where  the  cognizance  of  the  -  prirrcipal  if, 

there  the  cognizance  of  the  accefiary-  neceflarily  follow?. 

And  if  fuch  furmife  fliould  be  allowed  m  every  cafef -it 

would  oftentimes  be  made  for  mere  dday,  and  tf)e7p^t'- 

tual  court  fliould  not  try  the  acceflary  a?  well  as  priticij^af. 

And  the  conclufion  is, — when  the  original  caufd  b^c^ga 

"unto  them,  although  matter  triable  at  the  common  law 

arifeth,  depending  upon  the  original  caufe,  yet  icftallflb 

determined  by  the  ecclefia(li(^:'l  court :  and  fuch'  fbrirHfe, 

that  he  had  but  one  witnefs,  is  not  fuffibient  \b  \\i\ft^ 

prohibition,  where  the  ecciefiaftical  court  hath  jurirdiiSibh 

of  the  principal :  for  if  fuch  a  furmife  fliould  be  fuffidetft, 

all  fuits  in  the  eccleiiafiical  court  fliould  ther(%y  bq  flayed, 

or  otherwife  ^ken  away ;  for  (he  eccl^fiaflicil  judges  cant* 

not  write  to  the  temporal  judges  to  try  it,  and  certify;   as 

the  temporal  judges,  where  the  original  matter  belongs  to*  '  .  "^ 

and  is  commenced  in  their  courts,  and  iflbe  is  taken  upon  ' ' 

'  matter  triable  by  the  ecclefia(!jcal  law,  may  wrFte  \o"  the 

judges  of  the  ecciefiaftical  court  to  try  the  matter,  atid  cecw 

tily  to  them*     Cro.  Ja.  269.     12  Ch,  6$.  •  ' 

But  in  the  cafe  of  Ricbardftn  and  De/hcrougb^  -H.  27  l^ 

aS  C.  2.  a  prohibition  was  prayed,  beekufe  the  fpiritual 

court  refufed  the  proof  of  plgne  udmmjjtrtnnt  by  one  Wif* 

nefsj  and  it  wis  granted:  and  Hale  chief  juftke  faid^ 

*  '    •  •       1  > 

- '■  '  1— *.^    !■■         ■!■      ■■■     ■,!     I ■^miiiii     ^iiii       uml  II     I    ., 

I 

Ditto;  the  Abridgments,  (particularly  ViAer!!aO  tit^ £$udBI£li 
%  Hawk.  P.  C.  Cb.  46. ;  Treatife  of  £quity  edited  by  Mr. 
Fonblanque,  vol.  2«'.p.  44.7  ;  and  the  Report  of  Decifiooa 
UNifiPriMt. 

where 


J  ^ 


Wlierf  tbe  malter  to  be  prored  (which  £dla  io  ioddemally 
in  a  ^lufe  before  them  io  the  (piritual  court)  is  temporal^ 
Ihey  ought  not  to  deny  fuch  proof  at  the  common  lavr 
iJIowi^     1  Fiiitr.  291. 

And  in  Shatir  and  Frlnd^  H.  t  ff^.t  prohibition  wu 
prajf^ed  and  obtained,  bccaufe  the  fpiritual   court  would 
not  allow  the  proof  ot  the  payment  of  a  legacy  by  one  wtt- 
ncfs.     Upon  which  occaCon  the  court  faid,*«-fuch  proof 
which  ia  good  at  the  common  law  ought  to  be  allowed  in 
their  court;  and  at  the  common  law  it  it  not  nccefiary  to 
prove  the  payment  of  a  debt  by  two  witbeflet :  they  may 
follow  their  own  rnlet,  in  things  which  are  originally  in 
tbeir  cognisance ;  but  if  any  collate/al  itiatter  doUi  arife^  as 
concerning  tbe  payment  of  a  legacy,  if  the  proof  be  by  pne 
WitneCi^  they  ought  to  allow  it.  a  Sali^  547.  3  Mtd.  a8> 
And  in  the  cafe  of  BrnJtn  and  G///,  £.  9  fK  By  Holt 
ohief  iufiice ;  as  to  the  d&urfe  of  granting  prohibitions^  for 
not  Allowing  evidence  which  would  be  good  at  the  com- 
l^on  Uw,  ihe  difierence  is  thus:  when  the  ecclefiafiical 
courts  are  pofiefled  of  n  caufe,  which  is  merely  of  fpiritual 
Cpfiutance,  the  courts  at  common  law  allow  them  to  pur- 
foe  their  own  methods  in  the  determination  of  it}  but 
Ivhen  in  liich  caufe  collateral  matter  arifes,  which  is  not 
of  their  conufa nee  properly,  there  the  courts  of  common 
law  inforce  them   to  adinit  fuch  evidence  as  the  corn- 
snob  law  would  allow.     Therefore  if  the  fpiritual  court 
.  tcquire  more  than  one  witnefs»  to  prove  the  revocation  of 
n  nimcupative  will,  tbe  king's  bench  doth  not  intermeddle* 
But  if  io  a  fuit  for  ft  legacy,  payment  or  a  releafe  be 
pleaded,  if  they  do  •  Mi  admit  proof  by  one  witoefi^  the 
king's  bench  grants  a  prohibition.    L.  Kajf.  221. 
DftpoidMi  M      ^*  Pepofitioos  taken  in  the  ccclefiaftical  court  (altho*  tbe 
iratcaceiBthc  witotScs  be  dead)  are  not  evidence  in  an  aSion  brought 
^l^f***^      at  common  law ;  but  a  fentence  given  in  tbe  ecclcfiaf* 
tical  court  (it  being  a  judicial  ad)  nuy  be  given  in  evidence 
in  an  a£lion  brouobt  in  the  temporal  courts.  If^aiA  c.  58.  («) 
Ptebitt  9f  a  t.  H.i  W.  Hoi  and  Nilibrapt.    It  waa  held  by  Holt 

'^^^  icbief  jttfticc,  that  a  copy  of  a  probate  of  a  will  is  good 

j|videooe»  where  the  will  itfelf  is  of  chattels;  for  there 
.she  prolate  is  an  original  taken  by  authority^  and  of  a  pub* 
lick  nature ;  otherwife,  where  the  will  is  of  things  in  the 
mlty^  becanfe  in  fuch  cafe  the  ecdefiafticai  courts  have 


^imtmtmmm^ 


{*)  See  0tmktlh  X^6. 
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1m)  attUiorily  to  take  probatesi  therefore  fucb  probtte  is  btiC 
a  copy,  and  a  copf  of  if  it  no  diora  than  a  cof^  of  a 
cop  J.     3  SaU.  154. 

4.  It  is  required,  that  witnefles  be  perfotis  of  reputation,  Qaaiifieadoa  of 
%nd  free  from  infatny  of  law  and  fad  1  that  they  be  difin-  witacAa, 
tertfted,  and  fo  not  liable  to  the  juft  fufpicion  of  partiality  ; 

that  they  be  men  of  dtfcretion,  and  fane  memory :  and  all 
reafonable  exceptions  are  to  be  allowed  againft  them* 
They  muft  be  deliberate,  and  not  giren  to  paifion ;  con- 
fident as  to  time,  place,  and  other  circumftanccs.  They 
nraft  be  certain  and  po&tive,  and  not  upon  hearfay  or  the 
belief  of  other  perfona.  They  muft  be  free  from  any  juft 
fofpicion  of  contrivance,  or  confpiracy,  or  any  fort  of  cor* 
iruption  or  partiality,     a  Siiil.  152. 

And  the  canon  law  requires,  that  they  (hall*  not  be  fa« 
ther,  fon,  brother,  fifter,  or  other  near  of  kin,  or  domefiicki 
aad  dependants.  And  if  the  matter  to  be  proved  be  merely 
fpirtcual,  the  common  law  (as  wai  faid  before)  wtll  not  in* 
lerfere;  but  if  a  temporal  matter  falleih  incidentally  in  a 
caufe  in  thefpiritual  court,  they  muft  admit  fuch  tvideAce  as 
the  common  law  allows  of,  ocherwife  they  will  be  prohibited. 

5.  Crofs  examining  a  witnefs  fets  him  upright  before  Croft  etmiia. 
the  court,  fo  that  the  party  afterwards  cannot  except  to  his  i»s« 
credibility ;  but  he  may  to  his  competency,  if  it  (hould 

come  out  that  he  is  interefted,orthe  like.  2  Chan,  Ca»  250, 

6.  It  fometimes  happens,  that  there  is  a  deficiency  in  Confronting  in 
proof  as  to  the  identity :  in  fuch  cafe,  confronting  of ^t-  ^^^  cafe. 
nefles  with  the  party,  may  be  ordered  after  publication, 
they  may  be  cited  in  order  thereto,  and  their  declaration 
taken  down  in  the  adis  of  courts  but  one  witnefs  to  prove 

the  identity  is  fufficient. 

7.  If  a  witnefs  is  once  examined  in  general  to  the  libel  Rc-examuiia|« 
or  allegation,  and  his  depofition  clofed  with  an  aiiter  ntfcit^ 

or  to  any  fuch  tScGt^  he  cannot  afterwards  be  re-exa- 
mined, for  fear  of  fubornation.  But  where  an  examination 
taken  has  been  loft  or  deftroyed,  it  may  be  fuppiied  by  a 
new  examination.  So  if  ticketted  to  more  articles  than  tha 
examination  takes  in,  he  inay  be  examined  again  to  thofe 
omitted.  So  as  io  interrogatories  \  bot  then  the  re-exami* 
nation  muft  not  be  extended  to  the  libel  or  allegation,  but  to 
the  interrogatories  only. 

8.  He  that  will  produce  witnefles  that  come  at  a  great  Csp«Bcei^  the 
dtftanoe,  ought  to  tender  and  lllow.them  their  expencea :  «^^^^** 
bot  the  peribn  againft  whom  they  are  produced,  is  not 

bound  to  bear  any  part  of  thofe  expeacts,  altho'   the 

witncflea  are  bound  to  tcftify  the  truth  oa  both  fides.  And 

Vql.il  R  theft 
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thefe  expencts  are  to  be  tendred  and  paid  to  them  before 
they  depart  from  home,  without  any  regard  had  to  what 
fuch  witnefTcs  m'uiht  have  fpent  in  their  own  houfes;  but 
it  ought  to  be  confidered,  what  their  journey  or  travelling 
expences  may  (land  them  in.  And  if  fuch  witnefs  (hall 
receive  expences  for  ten  day's,  and  ihall  be  dilpatched  in 
five,  he  (hall  be  obliged  to  render  back  theoverplus*  J^L 
ParfTg.  536. 

If  the  party  hath  made  no  agreement  with  his  witnef- 
fes  for  their  journey  and  expences ;  they  may  then,  be- 
fore  tlicy  are  fworn,  defire  of  the  judge  to  order  them  their 
expences:  which  he  fhall  tax  and  allow,  according  to  tht 
condition  of  the  parties,  the  time,  and  the  diftance;  and 
decree  the  fame  to  be  paid  before  they  (hall  be  examined  | 
or,  if  the  witnefl'es  defire  the  "fame,  he  may  decree  a  mo« 
nition  to  the  party  producing  the  witneites,  to  pay  the 
fame  $  which  if  the  faid  party  (hall  refufe,  he  may  be 
proceeded  againft  to  excommunication.     1  Ougbu  I2i. 

Examination  of  clerks  before  inftiitution. 

See  }i5emft(et 

Examination  of  perfons  to  be  ordained. 

See  £)rtiinatioin 


/■rf' 
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P^XCHANGE  19,  where  two  perfons,  having  pro- 
"  cured  licence  from  the  ordinary  to  treat  of  an  ex- 
change (of  which  fort  there  are  many  to  be  found  in  the 
ecc]efia(tical  records)  do  by  one  tnftrument  in  writing, 
agree  to  exchange  their  benefices  being  both  fpiritual,  (for 
a  lay  preferment,  as  an  hofpital,  cannot  be  exchanged  or 
go  for  a  prebend  or  other  fpiritual  benefice,)  and  in  order 
thereunto,  do  refign  >them  into  the  hands  of  the  ordi- 
nary :  fuch  exchange  being  executed,  the  refignations  are 
good.  ,  fVatf.  c.  4.     Gibf.  821. 

But  tho'  the  one  is  inftituted  and  induAed  into  the 
other's  benefice,  yet  if  the  exchange  be  not  executed  on 
both  parts,  the  clerk  on  wHofe  part  the  exchange  was  not 
executed  may  have  his  benefice  again  ;  for  in  this  cafe  of 
exchanging,  the  law  doth  annex  this  condition  to  a  le* 
fjgnation,  viss.  if  it  be  fully  executed.  -  Watf,  c.  4. 

Thus 


Cjccommuntrattom  243 

Thus  where  one  is  both  inftieuted  and  induded,  and 
the  other  is  only  inftieuted,  and  dies  or  refufes  to  fini{h  ; 
in  this  caPe,  tbo'  they  have  proceeded  fo  far*  yet  the  re- 
iignation  and  aH  that  followed  upon  it  (hall  be  void,  and 
both  (if  both  are  living)  may  return  to  their  former  b^* 
nefices  upon  the  foot  of  former  pofiVffion  ;  or  if  one  dies 
before  he  is  indufled,  and  afcer  the  induciion  of  theother, 
this  indu6lion  and  all  that  went  before  (hall  be  void,  be- 
caufe  the  exchange  was  not  fully  executed  during  the 
lives  of  the  parties.     Gibf.  821. 

And  this  is  agreeable  to  the  reafon  of  the  common  law  : 
for  at  the  common  law  if  a  man  exchange  lands,  and  the 
lands  he  receives  in  exchange  be  evidcd,  he  may  repair 
to  his  own  lands,  and  re-enter  upon  them.  Deg.  p.  i.  c.  14. 

By  the  31  £1.  c.  6*  f.  8.  If  any  incumbent  of  any  benC'^ 
fee  with  curg  of  fouls  y  fhall  corruptly  nfign  or  excbangg  thi 
fame  ;  or  corruptly  take  for  or  in  refpe£i  of  the  refigning  or  ex» 
changing  the  fame^  dlre^h  cr  indireSfly^  any  penfion^  fum  of 
money ^  or  other  benefit  wbatfocver:  as  well  the giver^  as  the 
taker^  of  any  fuch  penfion^  fum  of  money^  or  other  benefit  ' 
corruptly  J  Jhall  lofe  double  the  value  of  the  fum  fe  given^  token^ 
or  had ;  half  to  the  queens  and  half  to  him  that  Jhall fue  for 
the  fame  in  any  of  her  majtfiys  courts  of  record. 

Exchange  of  glebe  lands.     See  <S\tht  ILatlttff 
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I.  T^^Xcommunication  is  an  ecclefiaflical  cenfure,  where- ^^at* 

'^  by  the  perfon  againft  whom  it  is  pronounced  is,  for 
the  time,  caft  out  of-  the  communion  of  the  church* 
God.  624. 

2«  And  it  is  of  two  kinds,  the  lefler  and  the  greater :  teflTer. 
The  lefler  excommunication  is,  the  depriving  the  offender 
of  the  ufe  of  the  facraments  and  divine  worfhip ;  and 
this  fentence  is  pafled  by  judges  ecclefiaftical,  on  fuch 
perfons  as  are  guilty  of  obftinacy  or  difobedience,  in  not 
appearing  upon  a  citation,  or  not  fubmitting  to  penance, 
or  other  injunQions  of  the  court.    Johnf.  168. 

3.  The  greater  excommunication  is  that  whereby  men  Greater, 
are  deprived,  not  only  of  the  facraments,  and  the  benefit . 
of  divine  offices,  but  of  the  fociety  and  converfation  of 
the  faithful,    Johnf  168. 

R  2  '  II 
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If  a  perfen  be  excommunicated  generally ;  as  if  th^ 
judge  fay^  /  e9ti$mmumcaU  fuch  a  pirj^n  \  this  (ball  be  uf»* 
derflood  of  the  greater  excommunication.     Lindw.  78* 
ipfoMo.  4.  The  law  in  many  cafes  inflidlcth  the  cenfure  of  ex- 

communication ip(b  faSo  upon  offenders ;  which  ncvcr- 
thclefs  t%  not  intended  fo  as>to  condemn  any  perfon  witfi* 
put  a  lan^ful  trial  for  his  oiFence:.but  he  mtift  firft  be 
found  guilty  in  the  proper  court ;  and  then  the  Jaw  gives 
that  judgntent  {y). 

And  there  are  divers  provmcial  eonftitutions,  by  which 
it  18  provided,  that  this  cenfure  (hall  not  be  pronoooced 
(in  ordinary  cafes^  wrthoot  previous  n>onition  or  notice 
to  the  parties*  which  alfo  is  agreeable  to  the  ancient  ca- 
non law*     ^ihf.  1O46.  i048»  (a) 
Bo^cerpontt       5»  A  body  corporate,  or  ^hole  fociety  together^caoooit 
onoocbcea.    be  excommunicaced,  for  this  might  involve  the  innocent 
cooi^iiaiMce^;  ^\i\i  the  guilty  ^  but  fuch  perfons  only  of  the  fociety  as 
are  guilty  of  the  crime,   are  to  Ih  excommunicated  leve^ 
rally.     Gibf  IC4S.  {a) 
^"T^SI."^*'*      6,  By  a  conftiiHtion  of  archbifcop  Stratford :  Exccm-^ 
©rchriftiwi'wni-  f9ittni(0ti  perfins  Jball  hi  inhibitid  thi  commerci  And  ccmmurnQn 
nviiioo*  of  ihi  faithful  \  and  tbiy  ivbo  communitati  usib  than  JbaU  le 

funijhed  by  eccliJiaftuBl  €tnfure.     Lind ^  266* 

C^mmirci]  That  is,  buying  or  felling,  or  other  inter* 
change  of  wares  or  merchandize     Lind.  166. 

By  iidifiojlka^  anfuri]  That  is,  by  the  IcfTcr  excommu- 
nication, if  they  have  not  been  admonifhed  to  de(i(l;  and 
by  the  greater  eTftcommttnication,  if  they  have  been  adok)-, 
ni(hed,  and  have  not  defilVed.     Lind.  266. 

And  by  Art,  33.  7biit  ptrjo^^  whicb  by  open  denunciafhn 
of  ihi  chuuh  is  fishily  cut  tfffr^m  the  unity  of  the  thurtb^  atd. 
ixcomtnuntcettd^  ought  to  be  taken ^  cf  the  whole  multitudi  0/ 
the  faith! ul^  as  an  heathen  and  pubiican  ;  until  hi  he  opinly 
Ticoncibd  by  penana^  and  received  into  thi  church  by  a  judgo 
thai  huih  authority  thereunto. 


^W>*<— ■  I      I        i^^M^M^^MA^fc^^—^A— ^i^A 


{y)  Thus  by  5  ai»d  6  Ed.  6.  c.  4.  §  a.  tvety  perfon  who 
(hall  finite  or  lay  violent  hands  open  another  in  any  ohorcb, 
or  church-yardy  Aiall  be  deemed  iffo  faSo  excommunicate  % 
yet  a  defendant  cannot  plead  excommunication  io  a  plaintiff* 
without  Ihewlng  either  a  fentence  of  excommunication  by  the 
ordinary,  or  a  conviction  at  ]a«U.  See  Clflirct),  K.  S.  and 
where  the canonifts  fpeakofan  excommunicttton  iffofmBo-^  they 
are  onanimoo*  that  a  declatatory  (bntence  is  neccflary.  6i^« 
Qod.  1049.  Vid.  IDefrflKltiOtly  in  the  notis* 

(«)  I/W.  348.  U)  6^5.  U.c. 

Aod 
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And  this  is  according  to  the  ancient  ruTe  of  the  church; 
And  it  was  further  ordained  by  many  other  ancient  con- 
ftitutions  of  the  church,  that  if  a  perfon  excommunicated 
in  one  city  or  diocefe  went  to  another,  whoever  received 
him  to  communioni  ihould  be  alfo  excommunicate ;  for 
which  reafon  no  ftrangers  were  to  be  received  to  commu- 
nion»  till  they  ftiewed  their  letters  of  recommendation; 
And  the  fame  wa9  made  part  of  our  englifh  conftitution^ 
in  the  council  of  London,  in  the  year  1126,  that  no 
perfon  (hall  prefume  to  receive  to  communiDn  any  ftranger 
excommunicate  5  and  if  any  {hall  knowingly  do  fo,  he 
himfelf  fliall  be  deprived  of  chnflian  communion,  Gihf» 
1049. 

7.  By  Can.  85.      The  churchwardens    or    queftmen  To  bt  kept  out 
efpecially  Dian  fee  that  all  jTcrfons  excommunicated,   anj  9f  ^Iwckwch. 
fo  denounced,  be  kept  out  of  the  church. 

And  if  a  cUrgyman  prefume  to  ofEciate,  after  he  it 
ff communicated, <  the  canon  law  orders  him  to  be  de« 
prived.     Gibf*  I049-  W 

8.  In  the  ancient  churchi  the  fentence^  of  the  greater  To  be  pvMickiy 
excommunication  were  folemnly  promulged  four  limes  in  denounced  e?erjr 
Ihe  year;   with  candles   lighted,  belli  tolling,  the  croft  **  ""''^*''* 
and  other  folemnities.     Lind.  355. 

And  by  Can.  65.  AH. ordinaries  {hall,  in  their  feveral 
jurifdi^lions,  carefully  fee  and  give  order,  that  as  well 
cJiofe  who  for  obftinate  refufing  to  frequent  divine  fervice 
cftabliihcd  by  publick  authority  within  this  realm  of  Eng- 
land, as  thofe  alfo  (efpecially  thofe  of  the  better  fort  an4 
condition)  who  for  notorious  contumacy  or  other  notable 
crimes  fland  lawfully  excommunicate,  (unlefs,  within  three 
months  immediately  after  the  faid  fentence  of  excommuni- 
cation pronounced  againft  them,  they  reform  themfelves, 
and  obtain  the  benefit  of  abfolution,)  be  every  Ax  months 
enfuing,  as  well  in  the  parifli  church  as  in  the  cathedral 
church  of  the  diocefe  in  which  they  remain,  by  the  mi- 
nifter  openly  in  time  of  divine  fervice  upon  fome  Sunday^ 
denounced  and  declared  excommunicate,  that  others  may 
be  thereby  both  admoniflied  to  refrain  their  company  and 
fociety,  and  excited  the  rather  to  procure  out  a  utk  de  , 
excommunicato  capiendo,  thereby  to  bring  and  reduce 
ehem  into  due  order  and  obedience.  Likewife  the  regifter 
of  every  ecclefiaAical  oourr,  &all  yearly  between  MichacU 
mas  and  Chri&mas,  duly  certify  the  arcfabifhop  of  the 
province  of  ill  and  lingular  the  premiflea  aforefatd, 

■y      I     "  »^— —     ■         ■  ■    I  II  ■  Mil  ^.^ 

{JH)  X,  5.  27.  3  &  6* 

R  3  9,  Where 
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Difabied  to  g,  Whcfc  a  man  is  excommunicate  by  the  law  of  holy 

biini'anaaioo.  church,  and  he  fuelh  an  aftion  real  or  perfonal,  the  de- 
fendant may  plead,  that  he  who  fueth  is  excommunicated  ; 
and  of  this  it  behoves  him  to  (hew  the  bifbop's  letters 
under  his  fcal,  witnefTingvthe  excommunication^  and  aflc 
judgment  if  he  (hall  be  anfwered.  But  in  this  cafe,  if  the 
plaintiff  cannot  deny  it,  the  writ  (hall  not  abate,  but  the 
judgment  (hail  be,  thaCxthe  defendant  (ball  go  quit  with* 
out  day  ;  becaufe  when  the  plaintiff  hath  purchafed  bis 
letters  of  abfolution,  and  (hewed  them  to  the  court,  he 
may  have  a  re-fummons  or  re-attachment  upon  his  original^ 
according  to  the  nature  of  his  writ.  Litt.  fcSt.  201.  {c) 
And  either  the  greater  or  IcfTer  excommunication  dlf- 
ablcth  the  party,     i  lifl.  134. 

Yet  evet-y  excommunication  dtfableth  not  the  party. 
Thus,  if  bailiffs  and  commons,  or  any  other  corporation 
aggregate  of  many,  bring  afv  allien  ;  excommunication 
in  the  bailiffs  (hall  not  difable  them,  for  that  they  fue  an4 
anfwer  by  attorney;  but  otherwiie  it  is  of  a  fole  corpo- 
ration.     I  In/I,  134. 

And  where  it  appeared  in  the  bill,  that  the  plaintiff  was 
a  recafant  convi6l,  and  fo  as  a  perfon  excommunicate  ; 
notwithitanding  which,  the  defendant  had  anfwered  him^ 
and  then  prayed  a  prohibition,  the  court  told  him,  that  by 
anfwering  he  admitted  him  a  perfon  able,  and  it  was 
then  too  late  for  that  plea.  And  a  prohibition  was  denied* 
Gihf.  105c.     Noy  88. 

Nor  if  a  bifhop  be  defendant,  (h^ll  an  excommunication  by 
(he  fame  bi(hop  againd  (he  plaintif^'difable  him.  i  In/i,  1 34. 
If  txecutors  or  adminiftrators  be  excommunicated,  they 
may  be  difabled  j  b^cauTe  they  which  converfe  with  a  per- 
fon excommunicate,  are  excommunicate  alfo.  I  In^,  134. 
'  It  is  intimated  by  Bradon,  that  a  commifFary  or  official 
in  this  cafe  may  tefiify  the  excommunication ;  but  Lit- 


{c)  Excommunicato  intirdicitur  omnis  aSius  ltgitimus%  ita  quod 
agere  non  petefi,  nee  uliqucm  €on<ventre,  licet  ipje  ah  illis  pojjit 
convening  UraS.  lib,  5  /*,  426.  b.  Flet.  lib,  6-  r.  38.  occ 
alfo  Trollop'i  cafe,  8  Rep.  6^.  This  policy  Mr.  Jufticc  Blaclc- 
Aone  has  traced  to  the  ancient  coiloms  of  oor  Britilh  anceflors 
as  defcribed  by  Cacfar,  de  Bell.  Gall.  lib.  6.  by  which  thofe  who 
were  interdidkfd  by  the  druids  from  their  facrifices,  in  numero 
impiorum  ac  fceUratorum  bahetur :  ab  iis  omnes  decedunt  adi' 
turn  eorum  firmonemque  dtfugiuut  me  quid  ex  C9ntagiene  incommodi 
accipiant :  neque  iis  petentibut  jui  redditur,  neque  hoKOS  mllut 
€ommumcatur>     3  Cpm^  102. 

tieion 
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tieton  in  the  paflage  above  recited  namech  the  bifhop  only* 
And.  Lord  Coke  faith  ;  none  can  certify  excommunication 
but  only  the  biOiop,  unlefs  the  bifhop  be  beyond  fea  or 
in  parts  remote;  or  one  that  hath  ordinary  jurifdi£iion, 
and  18  immediate  officer  to  the  king'a  courts ;  as  the  arch- 
deacon of  Richmond,  or  the  dean  and  chapter  in  time  of 
vacation.  But  in  ancient  time,  every  official  or  commiiTary 
might  teftify  excommunication  to  the  king's  crurt ;  and  for 
the  mifchief  that  enfued  thereupon  it  was  ordained  by  par- 
liament, that  none  fliouid  teftify  excommunication,  but  the 
bifhop.  only,     i  /a/?.  134. 

OX  this  'power,  as  reftrained  to  the  bifliop,  Lindwood 
writeth  thus:  At  the  requeft  of  inferior  prelates,  the  king 
ufeth  not  to  write  for  the  taking  of  excommunicates. 
Wherefore,  if  any  be  excommunicated  by  a  perfon  inferior 
to  the  bi(hop,  as  by  the  dean,  or  archdeacon :  the  invoca- 
tion of  the  king's  majcfty  ought  to  be  made  by  the  bifhop; 
for  they  who  are  inferior  to  bifiiops  cannot  call  in  the  fecu- 
lar  arm,  but  the  bKfaops  fhall  execute  their  fentences ;  and 
if  the  bifbops  will  not  do  this,  they  may  be  compelled  there- 
unto by  the.archbiihop.     Lind.  350. 

10.  The  rule  of  the  canon  law  is  that  an  excommuni- M«r  "ot  be  pre. 
cate  perfon.  {ball  not  be  prefcnted  to  a  benefice:  and  he  ^^'^'^J***  *® »  ^«°«^ 
who  knowingly  ihall  prefent  ^n  excommunicate  perfon, 

Ihall  be  fufpended  from  prefeming  to  any  benefice,  until 
be  fliall  have  obtained  abfelution.'    Gihf,  1050. 

11.  Neither  by  the  canon  law,  can  a  perfon  excommu-  Norbeanadto* 
cate  be  an  advocate.     Gitf.  1050.  "'*' 

12.  Whilft  an  excommunicate  perfon  is  under  that  fen- Nor  a  witoeft. 
tente^  he  is  difabled  to  be  a  witoefs.     Swin.  109.  (d) 

13.  It  was  anciently  holden,  that  excommunication  was  whether  he  may 
a  good  caufc  of  challenge  againft  a  Juror ;  yet  trot  princi-  ***  *  J""'' 
pa),  but  only  to  the  favour,  unlefs  the  record  of  the  judg- 
ment be  produced.     2  Haw^  418. 

14.  An  excommunicate  perfon  may  have  the  benefit  of  May  have  the 

clergy.      2  Haw.  338.  benefit  of  clergy. 

.  15.  An  excommunicate  perfon  may  make  a  (eftament;  Whether  he  nay 
unlefs  he  be  excommunicated  by  the  greater excommunica-  "»»ite  *«eft*- 
tion.     i^wiM. 2io(),     God.O.L.'jj.  *"■" ' 

l6.  An  Excommunicate  perfon  may  be  appointed  ex*  whether  he  ni«f 
ecutor,  and  is  capable  of  a  legacy ;  yet  pending  the  ex- *»* """**"• 
communication,  he  is  not  to  be  admitted  by  the  ordinary, 
nor  (hail  commence  or  profecute  any  fuit  or  adion  for  bis 


(d)  Cilb.  L.  ofEtf.  bj  Lofft.  a6i. 

R  4  tcflator's 
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tefiator*s  goods :  yet  this  doth  noc  null  hb  ex€Cotorlhtp« 
or  quite  dcttroy  ihc  aAioo»  but  ocilf  fufpeode  it  lintil  his 
abfolution.  Gt^.  0.  L.  37*  38*  Swim»  Jj6^. 
Shall  pot  htn  17*  By  Catt.  68.  If  the  miDifter  refufe  to  bury  any  corpf « 
chfiAun  borii],  except  Che  party  deceafed  were  dcnouoced  accoinmttiiicatcd 
by  the  greater  exeoaimunicationy  for  (bme  grievoul  and  no* 
toriouB  Clime,  and  no  man  able  to  teftify  of  his  repeacance  : 
he  (hall  be  fufpended  by  the  biffliop  from  his  miniftry  for 
the  fpAce  of  three  months. 

But  by  the  ruhrUk  in  the  book  of  common  prsytr,  Th$ 
burial  officifioU  n§i  bi  yfedfrr  «irjr  tbat  dit  im$mwiunUaii* 
Witt  of  cicom-      ig.  Upon  this  head,  it  is  proper  to  take  nocke  of  a  con- 

the  ambiguoQS  fenfe  in  which  the  word  Significaoit  is  ufed; 
fomectmcs  to  denote  the  bifliop's  'certificate  of  the  exobm« 
munication  into  the  court  of  chancery,  in  order  to  obtain 
the  writ  de  excommunicato  capiendo ;  fomctimes  to  deoote 
tbat  writ  ilfelf.  In  this  latter  fenfe  it  feemeth  more  pro* 
perly  to  be  applied;  the  writ  having  received  its  namei 
from  this  fame  word  in  the  beginning  of  it. 

By  the  law  and  cuftom  of  this  realm,  the  petibn  who  re* 
^  tnaineth  forty  days  under  the  feiiience<rf'excooimaiiicatk>n« 
flull  at  the  requeft  of  his  proper  diocefsn*  be  arretted  and 
imprifoned  by  a  writ  of  de  encommuoicato  capiendo  direded 
to  the  flieriffj  |>ut  firft  there  ought  to  be  a  ccstifi^te  from 
fuch  diocefan  under  his  epifeopal  feal,  (igoi^ng  to  the  court 
of  chancery  the  contempt  of  the  par^y  to  My  chureh. 
Lind.  350.     Sunn*  109* 

Which  forty  days  are  to  be  accounted  after  the  minifler 
bath  publiihed  the  excommunication  inthechurch}  which 
is  done  by  virtue  of  an  inflrtiment  be  bath  for  that  par* 
pofcy  under  the  feal  of  (be  eeciefiaftical  court :  and  then  if 
the  perfon  excommunicated  dotb  not  fobmtt  within  forty 
days  after  the  faid  publication,  he  msy  (after  fuch  certi** 
iicate  fo  made  asaforefaid)  be  arretted  upon  the  excommu- 
nicato capiendo.     Swln.  109. 

But  tbo'  the  bifliop  may  certify  not  only  an  excommu- 
nicaiion  made  by  faimfelf,  but  aifo  an  excommunication 
made  by  his  commifiary  or  official  who  dotb  it  i«  his  right, 
and  by  his  archdeacon,  whofe  jurifdidion  is  derjved  U^m 
him  (in  which  cafe,  the  rule  in  the  rcgtiler  is,  that  when 
the  btfliop  fignifieth  any  one  to  be  excommunicate  by  a«* 
thortty  of  the  archdeacon  or  official,  it  ought  always  to  be 
faid  in  the  writ  to  be  by  the  author  icy  of  that  biQ>op  or  him 
who  fo  certifieth) ;  yet  he  may  not  certify  that  which 
hath  been  done  in  another  court :  and  (berpfoyp  a  certifi* 

cate» 
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Cftte,  tbtt  anocher  btfliop  hath  certified  him»  or  that  he  hath 
feen  a  faintence  of  excommiinicattoa  made  by  another 
bifbop,  is  of  no  force*    (rii/.  1050*     i  Jnft  134. 

And  if  the  bifliop  make  a  wrong  certificate^  he  ball 
be  liable  to  be  made  a  party,  and  to  pay  cofts.   Str,  1190. 

At  the  common  law,  a  certificate  of  the  bifhop,  where* 
vpoo  a  fignificavit  was  to  be  granted,  ought  to  exprefs  the 
caufe,  and  the  fuit  agaioft  him,  f(>ecia)ly  in  the  certificate  \ 
to  the  end  the  temporal  judges  may  fee,  whether  the  fpi* 
ritual  court  hath  cognizance  of  the  original  caufe,  and 
whether  the  excommunication  be  according  to  law ;  that 
if  it  be  otherwife,  they  may  write  to  them  to  abfolve  the 
paf ty.    1  Imft.  623. 

For  fince  it  doth  affcA  the  liberty  oF  a  man's  perfon* 
tberefbie  it  coaccrneth  a  temporal  intereft.     1  HaU^^i  Hift. 

409- 

And  the  bilhop  having  certified  the  excomtnuixicatioii 

under  feal,  ail^it  be  dieth,  yet  the  certificate  (hail  ferve, 

I  Inft.  134. 

Lord  Coke  fays }  the  writ  of  excommunicato  capiendo 
proceedeth  only  ex  gratia  regis.     1  In/I,  621. 

On  the  contrary;  Lindwood  faith,  this  writ  is  grant* 
able  of  right,  ex  debita  l,hd.  351. 
•  And  by  a  conftituiion  of  archbifliop  Bwifatiy  delivered 
in  the,  wonted  ftrain  of  that  archbiihop's  conftitutions ;  If 
the  king  deny  the  accuftomed  writ  de  excommunicato  ca« 
piendo,  his  cities,  caftles,  towns,  and  villages  within  that 
diocefe,  fliaU  by  the  biOiop  be  put  under  an  interdiAy  un« 
v\  the  fame  (hail  be  granted.     Ltnd.  351. 

Dr.  C^Jms  (with  more  moderation)  faith  concerning  this 
writ,  that  it  is  a  liberty  or  privilege  peculiar  to  the  church 
of  England,*  above  all  the  realms  in  Chriftendom  that  bo 
hath  read  of,  that  aitho'  the  aCftance  of  the  fecular  arm 
hath  ever  been  afforded  to  the  churc^  in  moft  other  chrif« 
dan  countries,  as  well  as  this,  yet  in  no  inftance  is  it 
perhaps  (b  furely  and  (b  effedually  reached  oat,  as  in  the 
execntion  of  this  writ,  which  is  debitum  juftitiap,  and  not 
made  to  depend  upon  the  pleafur e  of  the  prince.  For  thof 
in  one  plaee  it  is  faid  by  the  king  in  the  regifter,  that  \t 
proceedeth  on  his  grace ;  yet  a  note  in  the  fame  btx>k 
upon  the  fame  words  tetiches  as,  thsc  fuch  claufe  is  only 
ofed  in  honour  of  the  king,  albeit  he  is  bound  to  grant 
it  de  jure :  and  it  is  exprefsly  faid  in  the  aforefaid  writ,  and 
in  divers  others,  to  i(rue  according  ro  the  cuftom  of  Eng- 
land ;  or  in  other  words,  according  to  the  oommon  law 
•f  the  realm.    C^U  ^$L  %• 

And 


250  Cjceontmumcattett 

\  And  this  feems  to  be  agreeable  to  the  tenure  of- die 

\     ftacute  of  Articuii  cleri,  9  Ed.  2.  ft^  i.  c,  12.  where,  to 

the  complaint  of  the  clergy  in  this  rcfped,  the  king  maketh 

SnfWer;  that  the  Taid  writ  was  never  yet  denied,  nor  ihall 
<  hereafter. 

And  the  expreflion  in  the  fiatutcof  2^3  Ed,  6.  c^  13. 
concerning  tithes,  is,  chat  the  bi(hop  may  requlrt  proecft 
of  excommunicato  capiendo. 

By  the  ttatuie  of  the  5  Eli%,  c.  23.  Forofmucb  as  dhtrs 
pirfom  offending  in  many  gnat  crimes  and  offinas^  appertain" 
ing  mertly  to  the  jurifai^fion  and  determinatien  of  the  ecclefi^ 
ajiical  Courts  and  judges  of  this  realm^>are  many  timet  unfU" 
ntjhed  for  want  of  due  execution  of  the  iurit  de  excommmii- 
cato  capiendo ;  the  great  abufe  whereof  as  it  JbouU  feem^ 
hath  grown^  for  that  the  faid  writ  is  not  returnable,  inta  any 
court  that  might  have  the  judgment  of  the  well  executing  and 
Jerving  the  Jaid  writ  \  but  hitherto  hath  been  left  only  to  the 
difcretion  of  the  Jheriffs.  and  their  deputies^  by  whofe  negltgemces 
and  defaults  for  the  mcfi  part  the  faid  writ  is  not  exerted  up* 
en  the  offenders  as  it  ought  to  be  \  by  reafon  wberecf  fucb 
offenders  be  greatly  encouraged  to  continue  their  finful  and  cri" 
,  minous  life^  to  the  difpleafure  of  almighty  God^  and  contempt 
of  the  eccUftaJiical  laws  of  this  realm  ^   f,  i . 

Therefore  it  is  ena^ed^  that  every  writ  «/*  excommunicato 
^apiiendo,  that  fhali  be  granted  out  of  the  high  court  ofdnsn* 
cery^  Jhall  be  made  in  the  time  of  the  term  \  and  returnable  in 
the  king's  bench  in  the  term  next  after  the  tefleof  the  fame 
writ ;  and  the  fame  writ  Jhall  be  made  to  contain  at  leaji  twenty 
days  between  the  tefie  and  the  return  thereof:  and  after  the 
fame  wt  it  Jhall  be^fo  made^  andjealedt  it  fluUl  he  forthwith 
brought  into  the  court  ef  king*s  bench^  and  there  ^n  prefence  of 
the  juflices  Jhall  be  opened  and  deliinred  of  record  to  the  Jheriff 
*  or  other  officer  to  whom  the  ferving  and  execution  thereof  Jhall 
appertain^  or  to  his  or  their  deputy  or  deputies :  and  if  after* 
wards  it  Jhall  appear  to  the  juflices  of  the  fame  court y  that  the 
fame  writ  fo  delivered  cf  record  be  not  duly  returned  before 
them  at  the  day  of  the  return  thereof  or  that  any  vther  default 
or  tiegligence  bath  been  ufed  or  had  in  the  not  well  ferving  and 
executing  of  the  faid  writ,  the  faid  juflices  Jhall  afffft  fucb 
amercian^ent  upon  the  faid  Jheriff  or  other  officer  in  whcm  fetch 
default  fhail  apptary  as  to  them  Jhall  feem  meet^  the  fame  to 
he  eftreated  into  the  exchequer ^  as  other  amereiamentt^bave  been 
mfed.     C  2* 

And  the  fhiriff  or  other  officer  to  whom  futh  writ  ^excom* 
municatb  capieodo»  or  other  procefs  by  virtue  of  this  a&. 
Jhall  be  dire&ed^  Jhall  not  in  any  wif<  be  compelled  t4  bring  the 
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i(f^  offuch  per/on  as  Jball  hi  named  in  the /aid  writ  or  pro* 
£efsj  unto  the /aid  court  of  king's  bench  at  tht  day  of  the  rt" 
turn  thereof'^  but  Jball  only  return  the  fame  writ  and  procefs 
thither^  with  declaration  briefly  how  and  in  what  manner  be 
hath  ferved  and  executed  the  fame.     f.  3. 

jfnd  if  fuch  Jheriff  or  other  officer  fhall  return^  that  the 
party  cannot  be  found  within  his  bailiwick  ;  the  fold  jufl ices 
of  the  king's  bench  Jhall  award  a  writ  0/"  capias  again/i  the 
per/on  named  in  the /aid  writ  of  excommunicato  capiendo  ; 
returnable  in  the  fame,  court  in  the  i£rm  time^  within  twa 
months  at  lea/i  after  the  tefte  thereof  \  with  a  proclamation  to 
be  contained  in  the  faid  writ  of  capias,  that  the  Jheriff  or 
other  (Jficer  ai  aforejaid^  in  the  full  county  courts  or  at  the 
ajjizes  or  quarter  fejjions  within  the  faid  county  ^  Jhall  make  open- 
proclamation  ten  days  at  leafl  before  the  return^  that  the  party 
named  in  the  faid  writ  Jhall^  within  fix  days  next  after  fuch 
proclamation^  yield  his  body  to  the  prifon  of  the  faid  Jheriff  or 
ether  fuch  officer^  there  to  remain  as  a  prifoner^  according  to 
the  tenor  and  iffiH  of  the  firfi  writ  ^excommunicato  ca- 
piendo, upon  pain  of  forfeiture  of  lo\.  And  thereupon^  af-^ 
ter  fuch  proclawaticn  had^  and  the  faid  fix  days  pafl  and  ex^ 
piredj  the  /aid  Jheriff  or  other  officer  Jhall  make  return  of  the 
fame  writ  of  capias  into  the  fat  d  court  of  king's  biruh^  of  all 
that  he  hath  done  in  the  execution  thereof  and  whether  the 
party  named  in  the  faid  writ  have  yielded  his  body  to  prijon 
or  not.     n  4. 

Jtnd  if  upon  the  return  of  the  faid  Jheriff  it  Jhall  appear^ 
tj)at  the  party  named  in  thejame  writ  ^capias  hath  not  yielded 
his  body  to  the  gaol  and  prifon  of  the  faid  Jloeriff  or  other  officer^ 
according  to  the  efftH  of  the  fame  proclamation  ;  every  fuch 
perfon  that  fhall  fo  make  default^  Jhall  for  every  fuch  default 
forfeit  to  the  king  i  o  I  j  to  he  efireated  into  the  exchequer^  as 
fines  and  amerciaments  there  taxed  and  ajfeffed  are  ujed  to  be* 

f-  5-  ... 

jfnd  thereupon  the  faid  juflices  of  the  king^s  bench  Jhall  alfo 

inward  forth  one  other  writ  of  capias  aguinjl  the  faid  per  fin 
that  Jo  Jh(tll  be  returned  to  have  tnadi  default y  with  Juch  like 
proclamation  as  was  contained  in  the  fir /I  capias,  and  a  pain 
of  20\  to  be  mentioned  in  the  fuidj€:ond  writ  and  proclamation^ 
And  the  Jheriff  or  other  officer  to  wlyjm  the  faid  fnond  writ 
of  capis^s  Jhall  be  fo  direiied^  fijaUfirve  and  execute  the  Jaid 
writ^  in  fuch  tike  manner  and  form  as  bef  re  is  ex'^f  ejfed  for 
the  ferving  and  executing  of  the  Jaid  fir fi  writ  of  capias. 
And  if  the  Jherff  or  other  officer  fhall  return  upon  the  Jaid 
Jecond  capias,  that  he  hath  made  the  prod  j  mat  ton  according  to 
the  tenor  and  effect  of  the  fame  writ^  and  ibut  the  party  hath 

not 
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nrt  ytelJed  hh  body  t§  frrfon  according  u  the  unor  ofihcfM 
proclamation ;  then  the  faid  party  that  Jhailfo  male  difauh^ 
Jhallfir  fuch  bis  contempt  and  default  forfeit  to  the  king  thehm 
cf  20  \i  to  be  e/lreaifd into  the  exchequer  as  aferefaid*     f.  Ot 

And  then  the  faid  jfJlicesJhaU  likewfe  award  forth  one  other 

ttfrit  ^capias  againft  the /aid  party,  with  fuch  like  procla' 

tnation  and  pain  of  forfeiture  as  was  contained  in  the  faid 

fecond  writ  of  c^pizs  I  And  the  Jhtriff  or  other  officer  to  whom 

the  faid  third  writ  of  czpizs  Jhailfo  be  dire^ed^  Jhallferve  and 

axecute  the  faid  third  writ  ^/capias  in  fuch  Rkg  manner  and 

form  as  before  in  this  a&  is  expreffedfor  theferving  and  exe* 

fitting  of  the  faid  firft  and  fecond  writs  0/*  capias :  And  if 

the  fiseriff  $r  ether  officer  to  whom  the  execution  of  the  faid 

third  writ  JbaU  appertain^   do  make  return  of  the  laid  third 

writ  tf/capiaS)  that  the  party  upon  fuch  preclamatton  hath  not 

yielded  his  body  toprifon^  according  to  the  tenor  thereof  \  every 

fuch  partjy  for  every  fuch  contempt  and  default^  Jball  likewife 

forfeit  to  the  king  other  70  U  to  be  ejireated  in  manner  afore* 

fatd*    And  thereupon  the  faidjufiices  of  the  king's  bench /ball 

likewife  award  forth  one  writ  9/*  capias  again/l  the  faid  party^ 

with  like  proclamation f  and  like  pain  of  forfeiture  of  2o\» 

Andalfo  the  faid  ju/i ices  Jhall  have  authority  infinitely  to  award 

fmh  procefs  0/*  capias,  with  fuch  like  proclamation  and  pain  of 

forfeiture  of  20 1,  as  is  before  limited.^  againfl  the  faid  party 

that  fo  JbaU  make  default  in  yielding  of  bis  body  to  thefrifon 

of  the  fhertff  \  until  fuch  timo  as  by  return  of  fome  of  the  faid 

pjrits  before  the  faid  ju/ticesy  it  /bail  appear^  that  the  faid 

party  hath  yielded  himfelf  to,  the  cuflody  .of  the  faid  fhertff  or 

other  officer  y  according  to  the  tenor  of  the  faid  proclamation: 

and  the  tarty  upon  every  default  and  contempt  by  him  made 

again fi  the  prcclamation  of  any  of  the  faid  writs  fo  infinitely  to 

be  awarded  again/1  himy  /hall  incur  like  pain  and  forfeiture  of 

20 1,  to  be  e/lreated  in  like  manner^     f.  7. 

And  when  any  perfin  fl>all  yield  bis  body  to  the  hands  of  the 
/heriffor  other  officer^  tpon  any  of  the  foid writs  of  capias; 
he/baU  remain  in  the  prifon  and  cujisdy  of  the  faid  fher iff  or 
other  officer y  vHthout  baily  in  fuch  manner  and  form  as  he 
Jhould  have  done  if  he  had  been  apprehended  upon  the  writ  of 
excommunicato  capiendo,     f.  8. 

And  ifanyfheriff  or  other  cjpcer  by  whom  the  faid  writs  of 
capias  or  any  of  them  fhMl  be  returned  as  is  aforefaidy  do 
make  an  untrue  return  upon  any  of  the  faid  writs y  that  the  party 
pamed  in  the  faid  writ  hath  not  yielded  his  body  upon  the  faid 
proclamations y  or  any  ofthtmy  where  indeed  the  pnrty  did  yield 
himfelf  according  to  the  effeSf  of  the  fame-,  every  fuch /heriff  or 
other  officer y  for  every  ftub  falfe  and  untrue  return ^  /hall  for ^ 
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fkii  U  tht  parly  griiveJ  tbefum  of  40 1,  l#  bi  rtcwini  in  anf 
€f  tbi  Hng*s  courts  0/  nteri,     f.  9. 

Prnniid  always^  that  in  Walo,  and  the  amttiis  palatini 
of  Lancafter,  Chefter,  Durham,  and  Ely ^  and  in  the  cinqui 
portt^  biing  jurifdiGiom  and  plaea  iXimpt^  whitt  thi  king*i 
ivrit  doth  not  run^  and  procofs  of  capias  from  tbakt  not  re* 
turHahle  into  the  king's  bench ;  after  any  fignificavit  being  of 
record  in  the  /aid  court  of  chancery^  the  tenor  offucb  iigoifi- 
cavic  by  minimis  Jhall  be  font  tofuch  of  the  head  officers  of  the 
/aid  country  if  Wales,  counties  palatine^  ayd  places  exempt^ 
%vitbin  wbofe  jurifdi^ion  the  offenders  fiall  be  reliant  i  that  is 
^9  fay^  to  the  chancellor  or  chamberlain  for  the  faid  eotatty 
palatine  of  Lancafier  and  Chefler,  and  for  the  cinque  ports  ta 
thi  lord  warden  of  the  fame^  and  for  Wales  and  Kly  and  the 
county  palatini  of  Durham  to  the  chief  ju/tice  or  juflices  there  s 
and  thenupon  every  of  the  faid  juflices  and  officers  to  whomfucb 
tenure  of  fignificavit  with  ifiitiimus  Jhail  be  direHed  and  de^  / 

livered^  /baU  baVe  power  to  make  like  procofs  to  the  inferior 
officers  to  tvhom  the  execution  of  proce/s  there  doth  appertain, 
returnable  before  the  juflices  there^  at  their  next  Jejfions  at 
courts^  two  months  at  the  lea/l  after  the  iefie  of  eiferyfuch  pro^ 
eefs  :  fo  always^  as  in  every  degree  they  fhall  proceed  in  their 
fejfians  and  courts  againjt  the  offenders  as  the  juflices  of  the  faid 
court  of  king*  s  bench  are  limited  by  the  tenor  of  this  aB  in  term 
times  to  do  and  execute*     r«  1 1. 

Prtfvided  al/o^  that  any  per/on  at  the  time  of  any  procefs  of 
QUphs  aforementioned  awarded t  being  in  prifon^  or  out  of  thie 
realm  in  the  parts  beyond  the  ftas  or  within  age^  or  ofmne^fam 
memory^  or  woman  covertj  Jhall  not  incur  any  of  the  perns  or 
forfeitures  aforementbned^  which  Jhall  grow  by  any  return  or  de-^ 
fault  happenings  during  fuch  time  of  mnage^  imprifonmentf 
being  beyond  feaf  or  non*fane  memory  ;  and  the  party  grieved 
fnay  plf  ad  every  fuch  caufe  or  matter  in  bar  of  and  upon  the  dif" 
trefs  or  other  prccefs  that  Jhall  be  made  for  levying  of  any  of  thi 
fjid  pains  or  forfeitures,     f.  12. 

Jnd  if  the  offender  againft  whom  any  fuch  writ  oftxcom* 
munkato  capiendo  Jhall  be  awarded^  fhall  not  in  the  fame  . 
writ  have  afufficient  and  lawful  addtt.on  ;  or  if  in  the  fignt* 
ficav4t  st  be  not  ^ontained^  that  the  excommunication  doth  pro^ 
eeed  upon  fame  caufe  or  contempt  of  feme  original  matter  of  fa« 
refis  or  r^fufuig  to  have  his  child  baptized^  or  to  receive  the 
holy  communion  as  it  is  now  commonly  ufed  to  be  received  in  tba 
dnerch  of  England,  or  to  come  to  divine  Jervice  now  emimmlf 
ufed  in  the  faid  church  of  England,  or  error  in  matters  ofre- 
iigion  or  doJUrine  now  received  and  allowed  in  the  faid  church 
^England,  impHttmncy^  ufury^/tmanyt  perjury  in  the  ectUfi^ 

9  ajlical 


254  cjetomntunfc^tiort. 

ajiical  auri,  or  idolatry :  that  then  all  and  every  4be  pains  and 
forfeitures  limited  againfl  juch  perfons  excommunicate  by  this 
flatute^  by  reafon  of  juch  writ  of  excommunicato  capiendo 
wanting  fufficient  addition^  or  offuch  fignificavit  wanting  all 
the  latifes  aforementioned^  Jhall  be  utterly  void  in  law ;  and^  by 
way  of  plea ^  to  be  allowed  to  the  party' grieved,     f.  13. 

If  the  addition  Jhall  be  with' a  nuper  of  the  place ^  in  every 
fuch  cafe  at  the  awarding  ofthefirfl  capias  with  proclamation 
according  tn  the  form  mentioned^  one  writ  of  proclamatim  (witb^ 
out  any  pain  exprejjed)  Jhall  be  awarded  into  the  county  where 
the  offender  Jhall  be  moji  commonly  rejiant  at  the  time  of  the 
awarding  of  the  Jaid  firfl  capias  with  pain,  in  the  fame  writ 
of  proclamation^  to  be  returnable  the  day  of  the  return  of  the 
faid  Jirfl  capias  with  pain  and  proclamation  thereupon^  atfotne 
one  fuih  time  and  courts  as  is  prefcribed  for  the  proclamation 
upon  the  faid  firfl  capias  with  pain  :  and  if  fuch  proclamation 
be  not  made  in  tht  county  where  the  offender  Jball  be  mo/i  com^ 
mcniy  reft  ant  in  Juch  cafes  of  addition  of  nu^tx  5  every  fuch  of* 
fender  jhall  Jujiain  no  pain  or  forfeiture  by  virtue  of  this  ftatute^ 
for  not  yielding  his  body  acccrdmg  to  the  tenor  aforementioned^ 
any  thing  before  fpecified^  and  to  the  c^trary  hereof y  in  any 
wife  notwithjlanding.     f.  14, 

S-  2.  //  Jhall  be  forthwith  brought  into  the  court  efking*s 
henchy  ^e."]  it  hath  been  often  adjudged,  that  this  form  of 
taking  out  the  writ,  and  the  fevefal  (leps  therein  (as  con- 
tained in  this  claufe  of  the  ad)  ougl\t  to  be  prccifely  pur- 
fued|  and  for  default  thereof  many  perfons  have  been 
difcharged.     Gibf  1056.  (e) 

Into  the  court  of  king* s  bench']  In  the  bi(hop  of  St.  David's 
cafe,  M.  I  Ann,  it  was  declared,  that  before  this  ftatute, 
the  writ  was  returnable  into  chancery  ;  and  there  the^f-. 
nificavit  was  quafhed,  if  undue :  but  now  the  judgment  of 
that,  by  this  flatute,  is  devolved  on  the  coutt  of  king's 
bench.     Farrejl.  57. 

S.  4.  Capias]  The  penalties  of  this  a£l  being  infiided 
upon  none  but  thofe  who  are  excommunicated  for  fome  of 
the  caules  fpecified  in  f.  13.  the  capias  accordingly  muft 
not  be  with  penalty  in  any  other  cafe :  or  if  it  iifue  fo  by 
miftake,  the  court  will  grant  a  fuperfedeas  upon  motion : 
and  if  the  party  bp  t^ken,  will  upon  pleading  (after  the 
habeas  corpus  is  granted  and  returned,  and  fo  the  matter 
is  judicially  before  them)  difcharge  him  from  the  pena^iet, 
tho'  not  from  the  impf  ifonment.   In  confideration  of  which 


(e)  Cro,  Ja,  566,    Cr:  Car.  jSj.    Siderf  165.  285. 

pleadingi 
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pleading,  and  the  trouble  and  charge  that  attends  it;  it  is 
faid,  that  he  may  have  an  attachment  agalnft  the  plaintiff. 
Gibf*  1056.     I  Salk.  294. 

S.  8.  Me  Jhall  rtmain  in  the  euf.ody  of  the  fold  J})er]ff\ 
7*.  I  An.  Slipper  and  Mafon.  The  plaintiff  obtained  (cn- 
tcnce  againft  the  defendant  for  210 1,  for  non-payment  of 
tithes  and  cofts.  The  defendant  for  non-payment  was 
excommunicated,  and  arreted  upon  an  excommunicato 
capiendo,  and  the  (her iff  let  him  efcape.  The  plaintiff 
brought  a  fpeciai  action  againft  the  (heriff;  and  had  a 
verdid  againft  him  for  the  210 1.  It  was  moved  in  arreft 
of  judgment,  that  the  ad^ion  would  not  lie.  But  by  the 
court  it  was  adjudged,  that  the  action  well  lay :  and  they 
relied  much  upon  the  cafe,  where  it  was  held,  that  an 
aAion  lies  againft  the  (heriff  for  tuffering  a  man  to  efcape, 
being  arrefted  upon  a  capias  utiagatum  after  outlawry  upon 
mefne  procefs.     L.  Roym.  788. 

S.  8.  lyitbout  bail]  By  the  ftatute  of  the  2  Ed.  i.  c.  15. 
perfons  excommunicate,  taken  attherequeft  of  thebi(hop, 
{ball  be  in  no  wife  repievifable,  by  the  common  writ,  nor 
without  writ. 

That  is  to  fay,  he  that  is  certified  into  the  chancery  bjr 
the  bi(hop  to  be  excommunicated,  and  after  is  taken  by 
force  of  the  king's  writ  of  excommunicato  capiendo,  is  . 
not  bailable:  for  m  ancient  time,  men  were  excommuni- 
cated only  for  hereiies  propter  lepram  animae,  or  other 
heinous  caufes  of  ecclefuftical  cognizance,  and  not  for 
fmall  or  petty  caufes  ;  and  thercffore  in  thofe  cafes  the  party 
was  not  bailable  by  the  (heriff  or  eaoler  without  the  king's 
writ :  but  if  the  party  offered  fuiEcienc  caution  de  parendo 
mandatis  ecclefiae  in  forma  juris,  then  (hould  the  party 
have  the  king's  writ  to  the  bifhop  to  accept  his  caution, 
and  to  caufe  him  to  be -delivered.  And  if  the  bifhop  will 
not' fend  to  the  (heriff  td  deliver  him,  then  (hall  he  have  a 
writ  out  of  the  chancery  to  the  (heriff  for  his  delivery :  Or 
if  he  be  excommunicated  for  a  temporal  caufe,  or  for  a 
matter  whereof  the  eccleftaftical  court  hath  no  cognizance; 
he  (hall  be  delivered  by  the  king's  writ,  without  any  fatis*-. 
fadion.     2  Inji,  188. 

And  where  it  is  laid,  that  the  (heriff  (hall  not  bail  them 
by  the  common  writ^  nor  without  writ  \  this  is  to  be  under* 
fiood,  that  the  (heriff  (hall  not  replevy  them  by  the  com* 
mon  writ  de  homine  leplegiando,  nor  without  writj  that 
is,  ex  officio :  but  they  may  be  bailed  in  the  king's  bench. . 
7,Inft.  189.  •  . 

3  S.  13. 
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S»'  f  3«  Shalt  n&t  in  tie /ami  writ  ba^e  afyffidmtt  ami  law* 
fuloMiion]  M.  \  Aa.  ^  and  Sangway.  I  he  defendant 
Ixras  excommunicated  for  a  certain  caufe  <Sf  jaAitation  of 
marriagei  and  taken  upon  a  capias,  and  brought  up  by 
habeas  corpus ;  and  exception  was  taken  to  the  writ,  that 
therein  no  addition  was  given  to  the  defendant ;  hot  the 
court  held,  that  for  any  of  the  caufes  mentioned  in  the 
ftatutff,  the  defandant's  addition  ought  to  be  in  the  writ  | 
but  that  in  other  cafes^  n^  addition  is  neceflary.   i  Salk.  294. 

S.  13.  If  in  ibi  fignificavit  it  ^  iv/  ceuiaimed^  istc]  By 
Holt  chief  Jufticey  at  the  common  law,  the  caufe  had  no 
Heed  to  be  uewh  in  the  writ  of  excommunicato  capiendo; 
but  it  was  fuiScient  to  fay,  that  the  party  was  excomnu- 
nicate  for  manifeft  contumacy :  but  in  the  bifliop's  cer- 
tificate it  ought  to  be  ihewn.  And  now  fince  the  fiatute 
of  the  5  Elix»  the  caufe  ought  to  be  (hewn '  ia  the  wrin 
Ld,  Rapn.  619. 

M.  12  ff^,  k.  and  Fcwhr.      In  the  king's  bench.     On 
a  habeas  corpus  the  return  was,  that  Fowler  was  taken  and 
in  cufiody  by  a  writ  of  excommunicato  capiendo;  and  the 
excommunication  was  in  the  writ  recited  to  be,  for  certain 
caufes  of  fubtrafiioii  of  tithes  or  other  (cdefiaftieal  rightsi 
And  ■  becaufe  this  return  was  uncertain,  the  court    was 
tnoved  that  be  might  be  discharged •  And  the  queftion  was, 
whether  this  rrtum  was  uncertain ;  and  whether  that  un- 
certainty would  vitiate  the  writ.     And  the  court  refblvedi 
I.  That  the  return  wss  uncertain ;  for  that  the  aibir  rigbtf 
might  be  fuch  matters  as  were  out  of  their  jurifdifiion,  and 
they  ought  to  (hew  the  matter  was  within  their  jurifdidion  1 
for  of  that  the  king's  courte  are  to  be  judges^  and  not  they 
themfelves*     a«  The  caufe  of  excommunication  muft  be  kt 
forth  in  the  writ*  At  common  law,  the  writ  de  excommuni*. 
cato  capiendo  was  always  general,  for  contumacy ;  not  can* 
taining  a  (pedal  caufe.     And  the  Writ  was  returnable  ia 
chancery,  and  founded  on  a  certificate  of  the  bilbopy. 
frtitcb  certificate  fet  forth  the  caufe  before^  and  the  party 
could   not  be  difcbarged  but  by  fuperfedeas  in  chanceryt 
If  the  caufe  were  infufficient.    But  now  the  caufe  nuft 
be  fet  forth  in  the  writ  de  excommunicato  capiendo  it* 
felf,  becaufe  by  the  ftatute  of  the  5  is/rz.  the  writ  is  made 
returnable  in  this  couit*  which  would  be  to  no  purpofe, 
if  the  caufe  were  not  to  be  fet  forth  in  the  writ,  and  this 
court  judge  of  that  caufe.     The  court  heU,  they  might 
difcharge  the  ptrty,  upon  the  infufficiency  of  the  return* 
Before  the  5  £Iix.  there  wc^e  no  difcharges  in  this  court 

on 
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on  excommunicato  capiendo*!,  but  where' n  man  wai 
excommunicated  pending  a  prohibition :  non^,  the  cafe 
is  altered;  for  this  courc  may  quaih  the  writ  of  €x* 
communicato  capiendo,  or  award  a  fuperfedcas ;  becaaCe 
this  court  are  judges  of  the  caufe,  and  have  it  before 
diem,  and  the  parcy  cannot  go  into  chancery  for  a  fuper* 
fedeas  now,  becaufe  the  writ  is  returnable  here.  Accord* 
inigly  the  writ  was  quaflied,  and  this  fpecial  entry  made 
on  the  habeas  corpus,  that  the  party  was  difcharged.  be- 
caufe the  writ  de  excommunicato  capiendo-  was  qua(hed« 
1  SalJt,  293. 

Af.  I  jfn.  ^  and  the  bifliop  of  St.  David's.  The 
defendant,  having  been  arrefted  upon.an  excommunicato 
capiendo,  was  brought  into  coutt  by  habeas  corpus.  And 
upon  the  return  it  appeared,  that  he  was  excommur:'?aied 
for  npn- payment  of  cofts,  in  which  he  was  condemned 
by  commii&oners  delegate  in  a  certain  cmife  of  office  or 
corre£tion,  at  the  promotion  of  Lucy.  And  this  by  the 
court  was  held  to  be  ill ;  becaufe  it  did  not  appear,  that 
thefe  cofts  were  adjudged  in  a  caufe  of  ecclefiaftica!  cog- 
nizance ;  and  it  is  plain,  fince  the  ftatute  of  the  5  Eli%. 
that  the  caufe  ought  to  appear  in  the  writ ;  for  otherwife 
bow  can  this  court  make  judgment  of  the  federal  caufes 
fpeciiied  in  that  ftatute,  in  order  to  award  feveral  pro- 
cefles  with  penalties  ?  And  the  court  quaQied  the  writ  of 
excommunicato  capiendo,  and  difcharged  the  defendant* 
£•  Rajm*  817. 

So,  in  the  court  of  chancery,  M.  10  G.  2.  JT.  and 
Eyre,  Two  fignificavits  were  quaihed,  being  only  faid  to 
be  in  a  caufe  which  came  by  appeal  concerning  a  matter 
merely  fpiritoal.  For  by  lord  Talbot  j  we  are  not  to 
}end  our  affiftance,  but  where  it  appears  clearly  they  have 
jurifdifKon,  and  are  not  to  truft  them  to  determine  what 
is  a  matter  merely  fpiritual :  in  Fowler's  cafe  it  was,  in 
caufes  of  ecclefiaftical  rights,  and  held  not  fufficient. 
Str.  1067. 

19.  In  the  faid  ftatute  of  the  5  £/iz.  r.  23.  there  is  a  AbToiutioo  and 
faving   la  all  arthbijhips  and  bi/hops  and  all  others  having  difcharge. 
^vtbtrity  to  ctrtifj  any  ptrfon  excommunicatid^   the  like  au-^ 
thority  t9  accept  and  receive  the  fubmijfton  and  fatisfaSfion 
af  the  faid  perfin  fo  excommunicated^   in  manmr  and  form 
heretofore  ufed\    and  him   to  abfetve  and  reUafcy   and  the 
fame   to  fignify^    as  heretofore  it   hath   been  accu/lomed^   t9 
the  iing*s  majefiy  in  the  high  court  of  chancery ;  and  there- 
upon to  have  fuch  writs  for  the    deliverance    of  the  faid 
ferfon  fo  abfolvcd    and  relcafed  from  tb$  /hirtff*s   cujiody 

VoL»  Hi'  S  or 
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or  prifen^  as  heretofore  tbey  or  any  of  them  haJj  or  of  right 
ought  or  fnight  have  had\  any  thing  in  this  flat uti  to  the 
contrary  notwithflanding.     f,  lo* 

In  which  cife,  if  due  caution  be  oflFered  by^  the  party 
excommunicated,  and  admitted  by.  the  bi(hop ;  then  the 
biOiop  may  command  the  flierifF  to  deliver  him  out  of 
prifon.     Gibf  1063. 

The  language  of  the  writs,  when  they  fpeak  of  ab« 
folving  and  delivering  an  excommunicate^  is,  fada  fatis- 
fadione,  aut  praeftita  cautione,  prout  moris  eft^  de  pa- 
'  rendo  mandatig  ecclefiae  ;  that  is,  either  making  prefenC 
fatisfadtion  at  or  upon  his  abfolution,  or  putting  in 
caution  that  he  wiil  hereafter  perform  that  which  the 
bifhop  {ball  reafonably  and  according  to  law  injotn  him. 
Which  caution,  in  the  civil  law,  is  of  three  forts:  i. 
Fide  jufibria ;  as,  where  a  man  bindeth  himfelf  with  furc- 
lies  to  perform  fomewhat.  2.  Pignoratitia,  or  realiscau- 
tio ;  as  when  a  man  engageth  goods,  or  mortgagcth  lands, 
for  the  performance.  3.  Juratoria;  when  the  party 
which  is  to  perform  any  thing,  taketh  a  corporal  oath  to 
do  it,     Gibf  1063.  (f) 


(/)  ^or  the  dc&rine  of  the  civil  law  on  the  fubjeft  of  pot- 
^   ting  in  cautions,  (tt  Jufiinian's  Inft,  li^,^,  tit.  ii.  with  the 
commentaries  of  Finnius  and  Huher,  Of  thefe  cautions  Bilhop 
Gibfon  obferves,  that  the  lad  of  them,  viz.  an  oath  de parende 
juri  et  fiando  mandatit  ecclefi/e  in  forma  juris ^  is  that  which  is 
often  accepted  by  ordinaries,  and  as  to  the  fecond,  it  ia  ex* 
prefsly  mcntiooed  in  the  ancient  Regifter  (fo*  66  a  6j^)  and 
V        hath  always  been  acknowledged,  in  the  temporal  courts,  to 
be  good  in  law.     But  as  to  the  firft,  under  which  is  compre- 
hended the  taking  of  a  b9ndf  for  performance  it  was  declared 
^  fa.  I.  (1  ^tt^.  122.)  CO  be  againd  law;  bat  as  that  was  a 
jucgmcnt  given  Ij  tJl>e  ^ivaf  or\\yt  (o  when  the  fame   matter 
came  onder  confideranon  agaro,  25  Car»  2,  Bp.  of  Exonv, 
Star,  (per  T.Rnjm,  226.     2  Levi  36.)  and  it  was  arged  that 
by  the  tenor  of  the  writ,  the  choice  of  the  caution  is  left  to 
the  difcretioa  of  the  ordinary,  and  that  caution  byobligatfoa 
is  as  much  a  caution  as  either  of  the  other  two,  and  more  for 
the  eafe  of  the  p<iny  than  a  pledge,  and  the  conftant  ofe  and 
pra&ice  of  the  eccleOaltical  cou/ts.     Upon  this  /fo/rdoobted 
whether  it  was  good  or  not ;  but  fTild  held  it  was  good,  fay- 
ing fuch  bonds  had  been  frequent,  and  that  they  had  been  al- 
lowed in   the  court  of  common  pleas.     Butthecaufe  being 
moved  again,  rhe  Cf-  Tt  would  not  proceed  in  it,  becaufe  the 
excommunication  and  offence  were  taken  off  by  the  king's  ge- 
neral pardon.     Ccd,  1063. 

If 


If  good  and  fufficient  caution  is  offered  and  not 
admitted,  then  a  writ  to  the  bi(hop  is  provided  in  the 
regider,  to  command  bim  (after  having  taken  fu/EcienC 
caution)  to  order  the  perfon  to  be  delivered.   Gibf,  1063. 

And  if  the  bifhop  doth  not  deliver  him  upon  the  faid 
writ,  then  the  party  may  have  another  writ  to  the  fherifF, 
to  command  him  to  apply  perfonally  to  the  bi(hop,  and 
admoniih  him  to  delive,r  the  party  after  having  taken  fuf* 
ficient  caution;  and  if  the  bi(hop  will  not  do  the  fame 
in  prefence  of  the  Iheriff,  then  the  Iheriff*  to  deliver  him* 
Gibf.  1063.  {g) 

And  the  reafon  thereof  is,  for  that  by  the  excom* 
itiunication  the  party  is  difabled  to  fue  any  adion,  or 
to  have  any  remedy  for  any  wrong  done  unto  bim  fo 
long  as  he  ihall  remain  excommunicate.  And  alfo  th^ 
party  grieved  may  have  his  a£lion  upon  his  cafe  againft 
the  biihop  \  in  like  manner  as  he  may  when  the  bifliop 
doth  excommunicate  him  for  a  matter  which  belongeth 
■ot  to  ecdefiaftical  cognizance.  Alfo  the  bi(hop  in 
thofe  cafes  may  be  indi<^ed  at  the  fuit  of  the  king. 
t  hfl.  623. 

In  like  manner,  if  one  appear  in  the  fpiritual  court, 
and  is  excommunicated  for  refufing  to  anfwer,  where  he 
is  not  bound  by  the  law  to  anfwer  (as,  for  inftance, 
when  he  cannot  obtain  a  copy  of  the  libel) ;  prohibition 
is  granted,  with  a  claufe  to  abfolve  and  deliver  the  party, 
Gibf.  1063.  {y\ 

But  although,  in  cafe  the  party  excommunicated  refta 
in  the  fentence  given  againft  him,  there  is  no  legal  means 
for  his  deliverance,  but  fubmiffion  and  caution  as  is  afore« 
faid ;  yet  if  he  afftal  from  fuch  fentence  to  a  fuperior 
ecdefiaftical  judge,  this  puts  the  party  in  the  fame  ftate 
that  he  was  in  before  the  fentence  given  \  which  the  law 
orders,  by  reafon  of  the  prfsfent  doubtfulnefs  whether  it 
was  valid  or  invalid.  Add  to  this,  that  by  appeal,  the 
judge  a  gu9  doth  ceafe  to  be  his  judge  in  thiit  caufe  ;  and 
sf  the  party  was  imprifoned,  and  were  to  continue  fo,  he 
would  thereby  be  hindred  from  the  effc^lual  profecution 
of  his  appeal,  which  may  happen  to  prove  juft.  Where- 
fore, upon  allegation  rn  behalf  of  the  party  againft  whom 
the  writ  is  gone  out,  that  he  hath  appealed,  and  upon 


(g)  See  thefe  writs  in  the  Rcgiftcr,  Jo,  66,  #/yJf.    Alfo  F* 
If.  B,  62.  6.  63.  aod  3  BL  Com,  101,  tt  ft^f, 
(^)  ^iierf,  %iz*     12  Rep,  76. 
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proof  made  (hereof  by  an  authentic  inftrament,  a  writ  of 

fuperfedeas    (without    any   appearance    of  a  Icire   facias 

preceding)  is  provided  for  him  in  the  regifter.     Gi^f^  1063* 

But    the  ufual    way   (efpecially    in    cafes  where  it  if 

doubtful  whether  obje£)ions  may  not  lie  againil  his  being 

delivcfed)  i^,  the  iflaing  a  fcire  facias,  to  warn  the  biAop 

and  the  party  profecuttng,  to  (hew  caufe  why  the  (herifT 

(hould  not  furceafe  from  attaching  the  excommunicatCy 

or  why  he  fiiould  not  deliver  him,  if  he  be  in  prifon. 

And  if  the  bi(hop  in  cafes  of  office,  and  the  profecutor 

in  cafes  of  inftance,  do  not  appear  in  chancery,  the  party 

is  delivered ;    but  if  they  appear,    and  not  the  party» 

then  a  re-attachment  goes  forth  to  iroprifon  him.     Gibfm 

1064.  (i) 

M.  I  An.  ^  and  the  bi(hop  of  St.  Davii^s.    The  de- 
fendant was  taken  upon  a  writ  of  excommunicato  capi- 
endo, and  being  in  cuftody  in  Newgate  prayed  a  habeas 
corpus,  and  was  brought  into  court  thereupon ;  and  it 
appeared  by  the  return,   that  the  writ  of  excommunicato 
capiendo  was  not  yet  returnable.     And  the  court  held, 
that  one  taken  on  a   writ  of   excommunicato  capiendo 
cannot  come  into  this  court  but  by  habeas  corpus ;   and 
if  he  be   brought  in  before  the  writ  is  returnable,    he 
(hall  not  be  allowed  to  plead  or  move  to  quafli  the  writ, 
I  SaU.  294. 
Eccav,  maybe      But  in  the  cafe  of  JST.  and  T^/i,  //I  3(7.     After  the 
{upetkitdi        ^,.|{  i^pj  jj^„  opened  and  entered  of  records  it  was  deli- 
vered out  in  order  to  take  up  the  defendant ;  and  before 
the  return,  the  defendant  moved  and  had  it  fuperfeded :  for 
the  court  faid,  they  could  judge  of  it  by  the  entry ;  and 
iince  it  appeared,  that  the  defendant  could  not  be  legally 
detained  upon  it  if  he  was  taken,  it  was  proper  to  fuper- 
fede  it,  to  prevent  the  man's  being  reftrained  of  his  li- 
berty contrary  to  law ;   that  the  intent  of  the  ftatute, 
which  dire^fs  the   writ   to  be  delivered  in  open  court, 
was  to  apprize  the  court  of  the  nature  of  the  caufe ; 
that  this   was    now  to    be   conddered   as  a    writ  that 
improvidi  emanavii\     and   they   were  not    to  ^ait   till 
the  return,  till  all  the  inconveniencies  which  they  (bould 
have  prevented  by  not  ifluing  the  writ  had  happened. 
Sir.  43.  {k) 

If 


Mite 


(f)  Reg./.6%^  69. 

(i)  10  Med.  350.  S.  C.  The  writ  A  ixeom,  cmp.  in  this  cafe 
was  in  a  fuic  fro  €9mQhni  morum  generallyi  and  held  to  be 

ill 
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If  z  per fbn  he  excommunicated  hy  divers  excommtmU 
«i»tibns,  fdr  djvers  offences,  and  prodttceth  letters  of  ab- 
fctiicioa  from  ofte  fentence ;  he  fliall  not  be  difcbarged, 
until  be  be  abfodwd  from  them  all.     i  hji   1 34. 

If  after  a  perfon  is  excommonicate,  there  comes  a  g&- 
Jieral  ad  of  pardoir^  wbkh  pardons  all  coittempts,  it 
{tttm  that  the  afedce  is  taken  away,  wiibout  any  formal 
^bfadution.     2  &r.  ytir.  jad. 

Executor.     See4nS#l0. 
Exemptions.    Set  ^ttuXiM0^ 


J  >  J ' 


i-  •» . 


I,  pXORCISTf  is  one  of  the  five  inferior  orders  in  £xoicift»  whtt. - 

^  the  church  df  R,otne ;  vrhofic  ofiice  it  is,  to  compel 
by  abjuration  evil  fpirits  tormenting  men,  in  the  name  of 
almighty  G<od  to  come  out  of  them*.    Gs&f.  99. 

*  2.  Can.  72.  No  mihifter  fhall,  without  tlie  liceoce.iof  Licence  to  exor- 
tbe  btfiiqp  of  t1ie  diocefe  under  his  hand  and  Tea),  a(tempt  ^^^^* 
upon  any  pretence  whatfoever,  either  of  poiTeflion  of  o\\- 
fefliori,  by  fading  and  prayer  to  cad  out  any  devil  or  de- 
vils i  under  pain  of  the  imputation'of  impofture  or  cofe- 
nage,  and  depofition  from  the  tnin\{lry% 

3.  In  the  form  of  baptifrfi  in  the  liturgy  of  the  2  Ed.  6.  EK^rfinginthe 

It  was  ordered  thus  J .    ,-  office  of  baptifm. 

Then  let  the  pried,  looking  upon  the  children,  hy^ 
I  command  thee,  unclean  (piric,  rn  the' name  of  the  Fa- 


ill  on  the  authority  of  Rtx  v.  Gapf,  Pa/,  i  Geo.  which  was 
imjuodam  negHio  pro  reformat  tone  et  correSione  morumi  And  ia 
Rex  V.  Munningt  Sir.  j6.  r  writ  de  excom.  cap.  was'quaQied^ 
l^eiog  only  for  not  appealing  to  airfwer  certis  articulis  aninut 
fua  falutem  morumq ;  corredionem  concernentibitt .  In  t h e i e  a ti d 
•fiddJar  cafeSt  to  ufe  the  exprafliqn  df  Mr.  Jullice  BlacklloDt, 
the  coarts  of  Weftminfter-hall  exercife  a  parental  authority  in 
correding  the  exceffea  of  inferior  court«t  and  keepi;pg  them 
within  their  legal  bounds  ;  but  on  the  other  hand  they  afford 
them  a  parental  afliftaoce  in  repreffing  the  infol^nce  of  contu- 
macious delinquents,  and  refcuing  their  jurifdl^lion  from  that 
contempt,  which  for  want  of  fufficienc  compuldve  powers 
would  be  fare  to  attend  it.    Fol.  3./.  103* 

S  3  ihcr^ 
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ther,  of  the  Son,  and  of  the  Holy  Ghoft,  thatithoii  come 
out,  and  depart  from  thefe  infants,  whom  our  Lord  Jefin 
tChrift  hath  vouchfafed  lo  call  to  hit  holy  baptifm,  to  be 
made  mcmbcri  of  his  body,  and  of  his  holy  congregation  ; 
therefore,  thou  curfed  fpirit,  remember  thy  fentence;  re- 
member thy  judgment,  remember  the  day  to  be  at  hand, 
wherein  thou  flialt  burn  in  fire  everlafting^  .prepared  for 
thee  and  thy  angels;  and  prcfume  not. hereafter  to  extr- 
cife  any  tyranny  towards  thefe  infants,  whom  Chrift  hath 
bought  with  his  precious  blood ;  and  by  this  his  holy  bap* 
tifm  called  to  be  of  bis  flock. 

Extortion.    Sec  JTwH* 
Faculty.    See  Dtfpeufdttottf 


JFatultp  court. 

TH  £  faculty  court  belongeth  to  the  archbifliop  of  Can- 
terbury s  and  his  officer  is  called  maftec  of  the  facul- 
ties. His  power  is,  to  grant  difpenfations,  as  to  marry,  to 
eat  flefb  op  days  prohibited,  to  hold  two  or  more  benefice^ 
incompatible,  and  fuch  like.    4  Infi.  337. 

Fairs  and  markets.    See  Cj^urtg^ 
Fails.     See  S)oliiiap0. 
Feaft.     See  (^Qltbapst. 


f ,  l^Y  tfai^as  Ed.  3.  ft.  3.  e.  9.  Buaufi  tbi  king^s  jujlitit 
^  do  t^ke  indi&miPiis  ofordinarits  and  of  their  mmfters^ 
tf- txt§rii§Ms  and  ofpriffions^  and  impiacb  them  tvitbcut  put* 
ting  in  artain,  wherein^  or  whtno/f  or  in  what  manntr  tbij 
bav^dom  extortion;  the  king  will^  that  his  juflicti  fl>all  not  from 
bitieefortb  impoach  the  ordinaties,  nor  their  minifterSf  becanfe  ef 
Jiicb  indi^tnents  of  general  extortions  or  o^rejjionsy  unlefs  thfy 
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fajj  {fnd.put  in  artain,  in  what  thinf^  ond  of  vjhaty  and 
in  what  manner^  tbi  faid  ordinaries^  or  their  minifters  bavi 
done  ixi^rtims  or  opprejjiom. 

In  the  33  £/rz.  a  comfniflary,  regifter,  and  apparitor, 
were  mdi<^ted  of  extortion ;  for  that  they,  by  colour  of  their 
offices  had  received  1 1  s  6  d  for  abfolution  :  arid  exception 
was  taken  to  the  indidment,  that  by  this  ftatute  the  par- 
ticular ofFtRce  of  every  offender  ought  to  have  been  efp'tciaUy 
fet  down;  but  Che  exception  was  not  allowed ;  becaufe  they 
took  the  fum  in  {^rofs,  and  the  parcy  grieved  could  not  have 
notice  by  what  proportion  they  divided  it.  2  Lion.  2iS8. 
Another  exception  in  the  fame  cafe  was,  becaufe  it  was 
not  (hewed  what  was  their  due  fe^ :  and  this  was  conceived 
to  be  a  good  caufe  of  exception  \  for  if  no  fee  be  due,  the 
fame  ought  to  appear  in  the  indi£taient.  And  afterwards^ 
the  opiniun  of  the  court  wa»^  that  they  (hould  be  difcharged. 
a  Leon,  268. 

2.  Can.  135.  No  bifhopy  fuffiragan,  chancellor,  com* 
mifiary,  archdeacon,  official^  nor  any  other  exercifing  ec-  . 
clefiaftica]  jurifdidion  wbatfoever,  nor  any  re^ifter  of  any 
ccclefiafticai  courts,  nor  any  miniiler  belonging  to  any  of 
the  faid  officers  or  courts,  (hall  hereafter  ibr  any  caufe  in- 
cideat  to  their  feveral  offices,  take  or  receive  any  other  or 
greater  fees,  ihao.foch  as  were  certified  to  the  mofi  reverend 
(ather  in  God  John  late  arch t)i(hop  of  Canterbury,  in  the 
y«ar  of  our  Lord  1597,  and  were  by  him  ratified  and  ap« 
proved ;  under  pain  that  every  fuch  judge,  officer,  or  mini- 
fter  offending  herein,  (hall  be  fufpended  from  the  exer* 
cife  of  their  feveral  offices  for  the  fpace  of  (ix  months  for 
every  fuch  offence.  Always  provided,  that  if  any  queftion 
(bail  arife  concerning  the  certainty  of  the  faid  fees;  or  9nv 
of  them  ;  then  tbofe  fees  (hall  be  held  for  lawful,  whicn 
the  archbiihop  of  Canterbury  for  the  time  being  (hall  un« 
i)er  his  hand  approve:  except  the  iiatutes  of  this  realm 
before  made)  do  in  any  particular  cafe  exprefs  fome  other 
fees  to  be  due. 

One  of  the  articles  or  canons  ratified  in  the  year  1584 
was,  that  np  other  nor  greater  fees  fliould  be  taken  for  any 
caufe,  by  any  bi(hop,ordinary,archdeacon,  or  their  mfnifteri>, 
than  thofe  which  were  ufed  to  be  taken  at  tiie  beginning  of 
the  queen's  reign  ;  and  that  a  table  of  all  fuch  fees  (hould 
be  put  in  every  conftftory  before  the  feaft  of  St.  John 
Bapcift  then,  next  enfuing :  a  copy  whereof,  figned  by  the 
ordinary,  was  to  be  tranfmitted  within  the  faid  time  to  the 
»rcbbi(bop,     Gihf.  1015. 

S  4  '     Which 
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Which  fa!(]  article  was  repeated  in  the  conftitutioiis  of 
archbiihop  Whitgift,  in  the  year  1597  aforeiM:  afxl  it  ta 
there  enjoiiied,  i.  That  the  table  which  is^o  be  hwig  up 
IB  ihe  cenfiftory  fliall  contain  the  feveral  finai  of  every  par* 
licular  fee^  which  moft  frequendy  and  ofually,  frowi  the 
beginning  to  the  eighteenth  year  of  the  queen's  reign,  bad 
been  wont  to  be  taken,  as  well  by  the  judee,  as  by  aH  acid 
mvtry  of  the  officers  and  minifiers  of  ttie  fame  covrr* 
a.  That  an  authentic  copy  of  the  iaid  tabfes  be  delivered 
^  by  every  judge,  to  their  refpefiive  bifliops,  to  be  pre- 
ferved  in  their  irchivet.  3.  That  every  biftiop  tran^ 
mit  an  airtbentic  copy  written  on  parchaaent,  to  the 
ai^hbifiiop.    Gihf.  1015. 

3.  Can,  136.  The  regifiers  belonging  to  every  ecclefi* 
ffttcal  judge,  (ball  place  two  tables,  containing  the  frveral 
rates  and  fums  of  alKthe  faid  fees  ;  one  in  the  ufual  place  of 
confiftory  where  the  court  is  kept,  and  the  other  in  his  re- 
giftry  ;  aild*  both  of  them  in  fach  fort  as  every  man  whom 
it  concerrieth  may  wttho»t«ifllcu)ty  come  to  the  view  and 
perufal  thereof,  and  take  a  copy  of  them^  th«  fiiitie  tablet  to 
be  fct  up  before  the  feaft  of  the  nativity  next  enfuing.  And  if 
any  reglfter  (hall  f^iil  .to  place  the  fa(d  tablet  according  to 
the  tenor  hereof,  -  he  ibftll  be  fufpended'fKMlh  the  eitfecutioA 
of  his  office^  until  he  caafe  the  fame  c<vhe  accordingly  done* 
And  the  faid  tables  being  once  fet  op,  if  helQikll  at  any  timt 
remove,  or  fuffer  the  fameto  be  removed>,h9dden,  or  any  ipay 
bindred  from  fight,  contrary  to  the  true  meaoing  of  this  con* 
ftitution ;  he  flta]|,  for  every  fuch  offence,  be  fofj^oded  frofll 
the  exercife  of  his  office  for  the  fpace  of  fix  months. 

The  judge  of  every  ecclefiafticat  court  haah  an  undoublM 
right,  upon  proper  application  (by  petition)  from  affiy 
fuitor  in  the  faid  coafrt,  t^  tax  the  proAat*s  bilk  And 
•  the  ftiediod  ufualiy  pradifed  is,  for  the  judge  to  i^^r  it  tb 
the  rtgifier,  diredmg  the  refpedtve  parrttes'^to  Miend  him 
if  they  think,  fit,  one  to  make  his  exceptions,  and  the  othet 
to  juftify  the  feveral  articles  or  items  of  his  bill;  and  the 
^  regifter  loroalte  his  report  to  the  jadge,  who  thereupon  f^ro- 
cceds  to  tax  the  bill.  If  the  regifter  has  any  doubt,  the 
affiftance  of  the  other  pro&ors  may  be  required.  The  fed 
alledged  to  be  given  to  counfel,  if  denied  by  the  client,  as 
alfo  his  demand  for  any  unufual  or  extraordinary  articles 
which  do  not  appear  from  the  proceedings  rn  the  caiiTe, 
muft  be  cleared  up  to  the  fatfsfcdion  df  the  judge,  either 
by  the  prodor's  oath  (if  he  voluntarily  offers  it,  and  there 
be  no  affidavit  to  the  contrary),  or  by  receipts  and  vouchers 

from 
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Tron  thofc  to  wboln  the  mowif  m  alledgcd  to  be  paid,  or 
by  producing  kuers'and  orders  from  bis  client. 

4*  Dr*  Gibfc^  fajrs.  Fees,  baviog  been  demanded  by  proc* 
lort^  and  (upon  fefufal  to  pay)  fuits  Aoaamenced  by  ibeol 
in  the  fpiritnal  courts  againft  their  clients ;  prohibitions 
bave  been  prayed  on  many  ocCaCbfM  :  Comt  on  pretence 
that  Che  chmg  ttfelf  is  properly  cogniziible  in  the  temporal 
courts,  for  which  they  might  bring  an  aSion  upon  the  re- 
taioer^  for  work  and  labour  done ;  and  others  upon  furmife 
of  cuflom.  And  the  ftim  and  fubftance  of  what  hath  vfualljr 
been  refolved  upon  that  head,  was  delivered  by  Vaughaa 
ind  Windham,  in  the  cafe  of  Hort^H  and  fPilfim  (i  Mod. 
167)  $  that  ao  court  can  better  judge  of  the  fees  that  have 
been  due  and  ufual  in  the  fpifitusd  court  than  themfelire^ 
and  that  therefore  the  fuit  for  fees  was  moft  proper  for  that 
court;  tinlefs  where  the  foundation  of  the  demand  fliould 
be  cuftom,  and  it  Ihould  come  in  queftion  whether  the  cuf» 
torn  was  fo  or  not:  and  in  that  refpeA  they  compared 
this  cafe  to  the  cafe  of  a  modus  for  tithes ;  which  if  not  de» 
nied  may  be  recovered  in  the  fpiritual  court  j  but  if  denied^ 
prohrbicion  goeth*     It  was  faid  by  Hale  chief  juftice,  in 
the  caiis  of  ^ei  and  HartfrU  (3  KgS.  5i6.)>  that  no  adion 
upon  the  cafe  was  ever  brought  for  prodor*s  fees,  sad  that 
therefore  they  may  be  fued  for  in  the  fpiritval  court*    And 
thQ'  a  ppohibition  was  granted  in  the  cafe  of  &>  Edward 
Laie  (3  Keb.  2^3.),  that  was  not  becaufe  it  was  a  fiut  for 
fees,  but  becaufe  it  waa  a  fuit  before  himfelf  for  his  own 
fees*    To  which  may  be  added,  what  was  fatd  in  the  cafe 
of  yobfi^n  and  Lwi  (5  Mod.  242O9  that  rules  are  made  in 
the  temporal  courts,  to  oblige  the  attornies  there  in  mattera 
of  pra^ice :  and  the  like  rules  are  made  in  the  ecdeiiaftical 
courts,  to  oblige  the  prodors  and  mintfters  there  ;  fo  that 
they  muR  be  allowed  to  be  the  proper  judges  in  this  mat* 
ter.     Gih/.  1015. 

But  in  the  cafe  of  Gcfiin  ^ni  El&fm^  H.  5  XT.  A  pro- 
hibition was  prayed  and  granted,  in  the  king's  bench,  to 
Aay  a  fint  in  the  archdeacon  of  Litchfield's  court,  againft 
churchwardens,  for  a  fee  for  fwearing  them,  and  taking 
prefentments ;  and  though  an  attempt  was  made  to  dif- 
charge,  the  rule,  it  was  over- ruled:  and  it  was  infifted, 
that  ao  fees  could  be  due  but  by  cuftom,  or  for  work 
done;  in  which  cafe,  a  quantum  meruit  lay*     1  ^alk^ 

330. 

And  in  the  cafe  of  Pollard  and  GtrarJ^  M.  i%fV.     A 

motion  was  m^de  in  the  court  of  k Jig's  bench  for  a  pro- 
hibition 
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bibtfton  to  be  dtreAed  to  the  court  of  the  archcleacoa  of 
MiddlefeXf  to  ftay  a  fuit  there  by  Gerard  igainft  the  plaio- 
tiff  for  feet,  to  wk,  4  s  due  to  him  as  re gifter,  from  PoU 
hrd,  being  fworn  before  him  churchwarden ;  upon  fug«* 
gefiion,  that  the  office  of  regifter  is  a  temporal  office,  and 
all  profits  and  fees  due  to  it  fuable  at  common  law.  And 
a  rule  was  made  to  (hew  caufe  why  a  prohibition  Aould 
not  be  granted.  And  on  (hewing  caufe,  it  was  agreed, 
that  prohibitions  have  been  granted  in  this  court,  to  ftay 
fuits  in  the  fpiritual  court  for  fees  due  to  the  proton ;  bot 
in  this  cafe  (it  was  faid)  the  fpiritual  court  may  make  a 
better  judgment,  whether  the  fees  in  demand  are  due  and 
Tcafonable :  befides  that  they  are  fo  fmall,  that  it  would 
lloi  be  worth  while  to  bring  an  adion  at  common  law  for 
them ;  and  in  fuch  cafe  this  court  will  not  drive  the  party 
to  the  tedious  and  expenfive  remedy  of  an  a£lion.  *  In  this 
courrt,  the'  door-keepers  claim  fe<.^  by  caftom  ;  and  feet 
are  diie  to  the  roarihal,  cryer,  and  others,  at  the  afiizes ; 
and  in  fuch  cafes,  if  the  parties  who  ought  to  pay  the  fees 
refufe  to  do  it,  this  court  or  the  judge  of  affixe  refpedivdy 
exert  their  authority,  and  commit  pesibns.  refufing  to 
(pay  their  fees,  and  do  not  drive  the  party  grieved  to  their 
a£lion :  and  this  (it  was  faid).  is  the  csonftant  pradice* 
But  by  Holt  chief  juftice;  I  know  of  no  fuch  pra£lice  : 
I  cannot  cornmit  a  man  for  not  paying  the  faid  fees  1  if 
there  is  right,  there  is  remedy:  indebitatus  aflfumpfit 
will  lie,  if  the  fee  is  certain  |  if  uncertain,  quantum  ibe* 
ruit.  It  was  held  in  the  15  Cha.  2.  in  the  exchequer,  in 
a  cafe  reported  by  Hardres>  that  a  regifter  cannot  fue  for 
bis  fees  in  the  fpiritual  court :  therefore  in  this  caie  a 
prohibition  Cbajl  be  granted ;  and  if  the  parties  wili^ 
the  plaintiff  (ball  declare  upon  it,  to  the  end  the 
tnatter  may  be  determined  more  judicially.     L*  Rajwu 

703- 

So,  in  Giffir^Ts  cafe,  M.  i  An.  Gifford  was  libelled 

againft  in  the  ecciefiaftical  court  for  fees :  and  opoh  mo* 

lion  a  prohibition  was  granted  ;  for  no  court  hath  a  power 

to  eftabliih  fees.    The  judge  of  a  court  may  think  them 

reafcTnable  \  but  that  is  not  binding.   But  if  on  a  quantum 

meruit  a  jury  think  them  reaibnable,  then  they  become 

cflabHflied  fees,     i  SaVt.  333. 

And  in  the  cafe  of  i>i}v//r  and  Williams^  T.  1724.  In  the 

exchequer :  Libel  in  the  fpiritual  court  for  prodor*s  fees. 

And  a  prohibition  was  granted.:  for,  by  the  court,  where 

ihere  is  remedy  a(  law,  the  fpiritual  court  ought  not  to 

proceed  4 
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proceed )  and  this  cafe  depends  upon  a  contrad  and  re* 
tainer,  which  is  triable  at  law.     Bunb,  170.  (/) 

Finally,  Sir  William  Blackftonc,  fpeaking  of  pecuni- 
ary caufes  cognizable  in  the  ecclefiafltcil  courts,  arifing 
either  froni  che  with-holding  ecclcfiaftical  dues,  or  the 
doing  or  negleding  fome  ad  relating  to  the  churcbf 
whereby,  forae  damage  accrues  to  the  plaintiff,  fays,  for 
thefe  he  is  permitted  to  inftitute  a  fuit  in  the  fpiricuat 
couft.  But  care  jnuft  be  taken,  that  thefe  are  real  an4 
not  imaginary  dues ;  for  if  they  be  contrary  to  the  com* 
inon  law,  a  prohibition  will  iflue  out  of  the  temporal 
courts  to  flop  all  fuics  Concerning  them.  As  where  a 
fee  was  demanded  by  the  minifter  of  the  pariih  for  the 
baptifm  of  a  child,  which  was  adminifiered  in  another 
place}  this,  however  authorized  by  the  canon^  is  con- 
trary to  commob  right :  for  of  common,  right  no  fee  ia 
due  to  the  miniller  even  For  pnftrmng  fuch  branches  of 
his  duty,  and  it  can  only  be  fupported  by  a  fpecial  cut- 
torn ;  but  no  cuRom  can  fupport  the  demand  of  a  fce« 
withoat  performing  them  at  all.    3  Black,  90. 

Archbilhop  Whitgift's  table  of  fees,  fct  forth  in  the  year 
1597;  taken  from  ^y/f  Par/f^.  551. 
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Commiflion  —  — * 
Exemplification  —  — * 
Bignificavit  -^        — • 

Letter  of  quietus  —  *« 
Adminiftration    where    the 

goods,exceed  401.  *— 
Letters  to  colled  the  goods 

of  the  deceafed  —    '    — « 
Sequeftration  of  the  profits 
Tuition  or  guardianfliip  — 
Licence  ta  folemnize  matri* 

mony  without  banns  — • 
Sentence  —  —  — 
Traniiniffion  of  procefs  •— 


Judge. 

Rfgiiler. 

Proc- 

Appaii. 

tor. 

tor. 

s.    d. 

fl.    d. 

s.  d. 

u  d« 

10    0 

6    8 

10    0 

6    8 

ID    e 

6    8 

xo    0 

6    8 

10    0 

6    4 

X 

6    8 

3    0 

6    8 

3    4 

6    8 

3    4 

• 

6    8 

3    4 

6    0 

6    0 

^    0 

ai  taatd  by 

1 

• 

^  (/)  So  in  PiSarfit  tmd  Camj^ipM,  D§ug*  Rip.  629.  a  pro- 
ktbitjon  was  granted  lo  a  fuit  in  the  fpiriftaal  coart  by  an  ap- 
^arjtor  for  his  fcas. 

Licence 


348 


Stt&f 


Ltcctice  tb  fue  but  6f  the  ju- 
rifdiAion  -^         — 

Lcitcfis  tcftitfionial  — 

Examibation  ot  proccfs    — ^ 
inttthttktory  itctte        — 
Examination  of  ^ny  account 
Acceptance  of  a  refigfTatJon 
Licence  to  a'  prcathcr,  cy- 
Tate  or  fchoo}maftcr     — ' 
Licence  to  folemnise  matri- 
tndny  tn  the  time  of  pro- 
iiibrtlofi  of  banns  to  be 
poblKbed  —  ♦      •iJ;*^ 

ftf  exhibjtmg  df  any  proxy 
letters  of  interd?^  — 

Cbrnmilfion  of  abfoiutfon-i- 
lflhibltioh  in  a  caufe  of  tna- 
trtmony  -^     -  — 

Sefpite  of  an  inventory    -^ 
Letters  of  iiltictiation  or  pro- 
clamation        —        ■-* 
Caveat  for  inftitution  or  ma- 
trimony ~        — 
DlKred     —        —        — 
Produ  Aion  of  fhe  party  prio- 
cipal     i-.-*  :     -^        -^ 
Produftion  of  the  firft  wit- 
nefs      —   .     ^-        ••• 

of  every    other 

witnefs  ••-.-*- 

Purgation  — ^        — 

Fojr  the  firft'compurgator 
For  every  of  the  reft  .      -• 
For  irtterrogatorles  adtnini- 
ftrcJ     -*        -J        ~ 
Sufpertfion  —        — 

Abfolution  thereoif  — 

Excommunication  t- 

Abfoliftton  tliercof  — 

Certificate  of  abfolution  -» 
Caveat  for  wills  and  admini- 
flratiofis'  —        — 

Citatioft   —        —        — 


Jadge.  [R.csfAer.jProe-»   AppMxU 

tor.         tor. 

ST.    d.  Is.  d.  s.     d« 


8.  d. 

* 

5  o 

5  o 

3  4 

3  4 

3  4 

3  4 

a  o 


,1 


1  0 

2  O 
2  O 
2  O 

I      8 

I  o 
I    o 

O   ID 


9 

9 

4! 
9 
9 
41 

9 
8 

9 
8 

9 
8 

6 
5 


o 
o 
o 

0 

o 
o 
o 
o 
o 
o 

o 
o 


s 

6 
r 


O 


8 
6 


I    4 


I 
i: 

I 


4 
4 
4 

4 

8 


I    8 

O    10 

o    9 


o 
o 
o 

r  0 

o 
o 

o 
o 
o 
o 


4i 
9 
9 
4i 

9 
8 

I 

9 

8  i 


o    6 
o    5 


•    -1 


3    4 


DifaoBoa 


iFeefif. 
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DirfflilBon  of  any  c|iure  of 
incontinence  and  ififtance 
after  contefiation  of  fuic 

Admi^n  of  any  exiibit 

Wills  and  adminiftrations 
according  to  a£lt  of  par- 
liament 2  f  //.  8.  €.  5* 

Profior's  fee  on  proving  a 
will       —        _        — 

To  the  apparitor  for  every 

teftament  or  adminiflra*^ 

tton  above  5!    -*      — 

Inftitution  wit)i  a  mandate 

Writing  any  account       — 

Letters  of  dtacons  or  pnefts 

orders  — .       — 

Licence  of  non-refidence 

Bond        —        _        — 

For  every  fearch  in  the  rc- 
giftry  —  •  —  — 
Schedule  of  excommunica- 
-  tion  -^  -^  «« 
For  any  a£t  •—        -^ 

At  the  vifitation  :  For  exhi- 
biting deacon's  orders 
—  ■     ■  pricft's  orders      — 
"  inftitution  with  the 

hiandate  -—        —^ 

'  dHpenfation         — 

cfxhrbiting  any  proxy 


at  the  time  of  vifitation 
for  exhibiting  any 


bill  of  detection  at  the 

fame  time         —         -^ 

Gop3fi  of  any  matter,  by  the 

regifter :     according     to 

quantity  ---        — 

To  the  prodor  for  counfel 

For  every  court  day  — 

Schedule  of  cofts  — 

Libel        _        _        — 

Drawing'  fentence  — 

Drawing"  any  account      — 


Jodge, 
8.    d. 


o    5 
o    4 


Regifter.  IPfBC- 
I   tor 

8.    d«   S.    d. 


O 
O 


6 
6 

3 

I 

1 


o 
o 

o 
I 


5 

4 


8 
8 

4 

4 
o 


o    6 
o    4 


4 

4 

4 
o 


2    o 


o    4 


I    0 


2 
I 
{ 

5 


tur. 


o    6 


o    6 


0 

o 
0 
ol 


0    4 


3     41 
3     4I 

.Drawing 


97<y 


SM. 


, 

Judce.  Rct^fter.  | 

Pwc-I 

AppifW 

tor.    1 

toe 

s.    d. 

s.     d. 

s.  d. 

s.   d« 

Drawing  any  perfimal  an- 

fwcr        —                — 

- 

z    6 

For  any  other  procuratorial 

• 

matter              —        -— 

3    4 

Execution  of  any  procefs  per 

mile     —        —        — 

s 

0    z 

Difmiffion  of  a  caufe  of  in- 

1 

.  continency       —        — 

0     J 

To  the  judge*a  man  for  wax  to  feal  every  thing,  4d. 
Note,  There  were  no  ftamps  in  thofe  days. 

In  the  feveral  diocefes  there  are  tables  of  fees,  difiereiK 
(as  it  feemeth)  in  the  feveral  charges,  in  proportion  to  the 
difference  of  times  wherein  they  have  been  eftablilhed. 
Thofe  which  have  in  them  xYit  purgation  fees^  are  probably 
ancienter  than  the  ftatute  of  the  13  C.  2.  by  which  fta* 
tute  purgation  was  abolilhed.  And  the  older  they  are, 
the  nearer  they  approach  to  this  ftandard  of  archbifliop 
Whitgift*  But  coofidering  the  continual  and  large  de- 
creafe  in  the  value  of  moocf,  it  is  impoffible  to  nk  any 
certain  meafure  which  will  continue  reafonable  for  any 
confiderable  time ;  but  new  ftandards  ought  to  be  fixed  at 
certain  periods.  Money  in  the  latter  end  of  queen  Eli« 
sabeth's  reign,  was  more  than  double,  or  treble  the  value 
of  what  it  is  at  prefent« 

Here  follows  a  table  of  fees  allowed  to  be  taken  by  the 
praftitioners  in  dodors  commons,  as  fettled  by  a  jury, 
Nov.  19, 1734.  Taken  from  FUytr^s  profior*s  praAice, 
p.  lyiv    [With  the  ftamps  to  35  Geo.  3.  io^lufive.] 
*  1.    8.    d. 

Resiftcf  •  feet,  'po  the  regifter  for  the  copy  of  anfwers  (if  one 

fheet) 


For  every  othpr  (heet  ■ 

Stamp  on  the  whole 
For  the  copy  of  a  fentence,  or  interlocutory 

decree  (and  damp  2  s)  ■■  ■ 

For  the  copy  of  any  common  record  »■    ■ 

Attending  with  records  at  another  court,  the 

firft  day  '  ■  m 

For  every  other  a^cndance  ^^— * 


0 

o 
o 

o 
o 

I 
o 


4 

2 

8 

4 

o 
10 


6 
o 
6 

8 

4 

0 
o 


Poimdage 


fM. 
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Poundage  for  money  brought  into  court,  pir 

pound  ■         ■  ■  »— -— 

For  a  bond  10  a  caufe  of  legacy  ■ 

Scamp  ■  '  ■' 

For  two  receipts  regiftring  ((lamps  according 

to  fum)         — 
Regifter's  attendances 
For  the  fervice  of  a  procefs  within  the  bills  of 
mortality  ■         ■  ■  — _— 

Serving  a  compulfory,  upon  the  firft  witnefs 
■  upon  every  other 

•  Stamp  on  compulfory,  for  4  witnefTes 
■'  ■  ■        a  decree  for  anfwers,  upon  a  prodpr 

Stamp  ' 

For  every  fentence  or  interlocutory 

Stamp  ■ 

Reporting  fecuritics  ■ 

For  every  witnefs  fworn  in  court 
For  citing  a  peer  mort  prccerum  ■■■ 

For  the  copy  of  a  will  (fifrecn  lines  and  (ix 
words  in  a  (heet)  formerly  10  d,  now 
Stamp  on  every  fuch  flicet  ■■ 

For  the  copy  of  an  adminifiration-bond 
Stamp  —  ■ 

To  the  clerk  looking  it  up  ■     '      ■ 

The  whole  ftei  for  a  faculty  to  remove  a 
corpfe  —  ■  ■ 


for  building  a  vault 


Foi^a  fcqueftration  under  fcal,  and  ftamps 
Relaxing  the  fame 


To  the  officer  (if  in  London  2  s  6  d)  in  the 

country  ■ 

Drawing  an  inflitution,  mandate,  certificate, 

and  letters  teftimonial       ■     **         ■ 
If  caution  is  given,  then  extraordinary  for  it 
Ffes  for  infiitution  to  any  prebend  of  Canter- 
bury   

Stamp  on  inftitution 
Every  collation  is 

Stamp  on  collation 

Every  leflurcr  and  curate's  licence 

Parifh  clerk's  licence  ■  >.  ■   .  ■    ■  ■ 

XSexton's  licence  ■■     ■   ■■  - 

Stamp  on  licences  (except  for  a  ftipen- 

diary  curate  J 

5 


^■^ 


I.     8.    d. 


0     0 

% 

0  13 

4 

0    7 

0 

0    3 
0    3 

0    2 

4 
6 

Appatitorfc 

6 

0    2 

.6 

0    I 

0 

0    2 

6 

0    I 

0 

0    2 

6 

0    2 

0 

0    2 

0 

0    2 

6 

0    0 

6 

^    5 

0 

0    0 

To  regifter. 
II 

0    0 

3 

0    5 

0 

0    2 

0 

0  i 

3  ^o 

4  6 

1  I 

0 

to   «'*■'• 
8 
8 

0  13 

4 

• 

0    5 

0 

To  the  rcsiftcc* 

4    8 
0    6 

0     ^ 

8 

4    8 

0 

0  15 

0 

2  18 

8 

6    0 

0 

I  19 
I  12 

4   • 
8 

8     ProAor  and  m. 
aifter. 

0  15     Q 

Wholf 

«7*  .  .jfeeer*. 


Vfhckfiii  for  mi  admioifiation  (under  )ol) 
of  n  iailor -inUiff  king's  fervko*  -     — «    o  «  7  .  <k 

Pcobaie of  a  will diB0         ■ n    .  j^  1  <  »»>    i»  . f  ^  •d 

For  an  adniiniftraaon  under  5 1  -in  other  «afaa    070 
¥or«n  admiaiftractoii'UQdactolia.aihKCifet  .  .     ..  j-^a 
(including  bond  flamp  7  a  and  warrantaa)     I  M  ^ 
DUto  under  40 1  (iaciiKfing  the  nkovn  ftai^,'       .  .  -  *  « 
and  10s  on  adininiftracim^-  •  >i  >;  ^' .  m    .a  *  %iu  o 

for  an  adoiiniftcation  above.  4^!  .and  nodar  .  ...  w^.^t 
jool  (including  the  £une  4aai|i8  aa  undci) . 
40l)  ■  -  :  — ~7-^. .  n  I4i  jft 

A  cofMniffion  for  an  adnMniftralinn,  AnArnc^  .  ,  •  - 
ticmi  and  return         —        .    -iv  --^     i  la   o 
Stamp  on  oommifion      .  ^  >    a    j    4. 
on  bond  miBn    ■     o    7    Q 

on  warrant  ^  .  o     i     o 

For  a  probate  (under  20 1)  thei  wilT  fliort  |    4  ip' 

fiiU9  above  aol  (including  fiaoip  aa*  on  admi- 

niftration)  ■  1  ■  ■    .1     i  14    Q 

A  commii&on  for  a  will  (indudipg  ftamp  5  a 

and  warrant  i  s)  '  i  17    4 

Exemplification  of  a  will     ■  O  10    4 

Exemplifying              ■  ■              1  ■  ■  ■■     o     i     o 
Ingroffiog  (according  to  length.) 
Seal                 >                          — —    07a 
Stnmp .     -*-^         I    o    q 

In  a  will  without  witnefs,  where  the  hand- 

WTiiing  is  to  be  ptoy^ylhy-two  witfldfaa,,.^.,^^ 
the  affidavit  (and  ftamp  2  s)  is  ■    088 

Oaths      •— .-: —  054 

Whole  fees  of  a  guardiaofhip  (it  you  have  a 

copjr  attcfted  by  the  rcgifter)  are       ^— *     1     x     O 

Scamps        -— .         ■  04-^ 

If  not)  you  dedudl  78  8da  remaiot      — «—    013    4 

Stamp         ■ ■     020^ 

Expence  of  having  an  original  will  attended 

wiih  at  affixes  i*--,,;.  ■ 

Searching  and^looLing  up  the  original    ^«*-^    o    3   '4 

Record  keeper'a  fee  1  ■■    •        ^  ^  ft.ii^hr  ^ 

Affidavit  (and  ftamps  2  8}         *—         ~^    088 
Oa(b and  record  koepei'a  attendance  >   «,i.^»,.^^  ^    6 
Copv  of  the  wUl  to  lie  in  the  room  of  the 
onglnalt    ana  ftamps,  (according  to  the    ,^^^  .x^% 
length)  •..'•.  ^*' 

Collaung  by  notaries  .     *——       •    ■■  lUi  „  •  o"  *«Jfi  ^ 

.  ,.  -■  .Til 
•  ^  '• 


•  t 


fMi  fnm  $t»  ttmst        ttjf 


Receipt* ,  _.. 

SMMd  kotper**  Set  atteiiding  «  liBzes  Mr 

oaf  -  —  ^ 

A«MdiBgoodeHmingt«ot  the  original   -^    ©    6    J 
Regiier'*  fee*  on  ddiveiy  *    1^    ,    « 

For  «  proxy  to  appew  &r  piMotiff  or  defend-  * 

•ot  (sod  ftanp  6  8.)        ,        _ 

'*'*^'"8J^«'«««tanwfteadofanin»emoiy    ©  "    « 

Oath  and  attendance         -n"  ;    °    *    ^ 

A  marriage  licence  (ftampqa  licence  cj. 
bond  7 1.  warrant  t »,)  "^ 

For*  (eqnefiration  ir  renunciation  of  admioi- 
itfBtion  ■         ,^__  . 

Stamp  . — .  " 

For  the  firft  term  fte  in  caar^V  «. ° 

For  eveiy  other  term  fee      .  of® 

Every  judicial  attendance     „. o  * 

|x«rajudicial  attendance      .  „    I    t 

For  every  ,a  fppd  in  court,  in  term  o    o    « 
Put  of  court 


«    4    ♦ 
I  14    6 

o 


018 

024 
o    a    o 


iStamp  on  all  notarial  atteftations 
Fence  of  the  churchyard.    See  Cj^c0» 
J^ighting  in  th?  church  or  churchyard.  See  CBuwJ. 


fixtt  ftuits  and  temja?, 

I.  Firft  fruits  and  tenths  given  to  the  pope, 

j'r  Firft  fruits  and  tenths  annexed  to  the  crown, 

III.  Coneemittg  the  manner  of  payment  of  firft  fruits 
Mid  tenths. 

IV.  Firft  fruits  and  tenths  appropriated  to  tha  au^r 
9mtatim  offmall  livings. 

I.  Firft  fruits  and  tenths  given  to  the  pope, 

^'  jd^^dTES,   primittm,    or  firfi  fruits,    was  the  w-.*^ 
JV  withiq  chriftendom,  referycd  put  of  wtty  ILin;, 


l»  Cs.  4e. 
Vol.  II,  f  T 


Vfhtu 


What  pope  firfl  impofed  firft  fruits  biftorians  do  not 
.  agree.     4  Infi.  i  10.  (m) 

Ilk  the  34  £4/.  I.  at  a  parifament  heU  at  Carliflet'  great 
complaint  was  oiade  of  intolcfaMe  oppreffiooa  of  chvrehes 
and  monaftcfies  by  Wtliram  Tefta  (called  Mala  Tcfti) 
and  the  legale  of  the  pope,  and  f^incipally  conceroiog 
firft  fruits  ;  at  which  parliament  the  king  by  the  mfieot  ctf 
his  barom  denied  the  payment  of  firft  Irotta  of  (Spiritual  . 
promotions  within  England,  which  were  Fiaunded  by  his 
progenitors  and  the  nobles  and  others  of  the  realm,  for 
the  fervice  of  God,  alms,  and  hofpitaiity.  And  ta  ikia 
cfFed  he  writ  to  the  pope ;  and  thereupon  the^  pope  r/e* 
linquiffaed  his  demand  of  firft  fruits  of  abbeya:  in  which 
parliament  the  firft  fruits  for  two  years  were  granted  tb 
the  king,     ift  C#.  45*     . 

In  the  50  E4,  3.  tbe  commons  complain  amongft' other 
grievances  from  the  court  of  Rome,  that  the  pope's  col» 


(m)  Mr.  Hame  in  his  hiftory  of  Edward  i.  fayv  "'the  la* 
▼yiog  of  firft  frails  was  alio  a  new  device*  began  in  ihis  reiga, 
by  which  his  holinefs  tbruft  his  fingers  very  frequenily  ioto^ 
toe  purfes  of  the  faiibful :  and  the  kiog  feeros  to  have  on- 
warily  given  way  to  it."  Mr.  juftice  Blackftonep  difcourfiag 
of  firft-fruiu  aad  tenths,  «W.  1.  /.  ^83.  fisys«  '*  they  were 
originally  a  part  of  the  papal  ufurpations  over  tbe  clergy  of 
thtfe  ktngdofliiSt  firft  introduced  by  Paadolph,  the  pope's  le» 
gate,  during  .the  reigns  of  kiog  John  and  Henry  tbe  third,  in 
the  fee  of  Norwich,  and  afterwards  ariempfffd  to  he  made  uni- 
verfal  by  the  popes  Clement  the  fifth,  and  John  the  twenty. fe- 
cond,  about  the  be^ianiag  of  tbe  I4(b  century.  The  firft  fruits, 
frimitiit,  or  mmnfttst  were  tlie  fifft  year**  whole  profits  of  the 
fptritual  preferment,  according  to  a  rate  or  vaJar  made  under 
the  direflioD  of  pope  Innocent  the  foornh,  by  Waiter  bifliop  of 
Norwich,  in  38  tf  .3*  and  afterwards  advanced  in  valne  by 
commiilion  from  pope  Nicholas  the  third,  A«D.  1292*  20  £/.  it 
Which  valuation  cf  pope  Nicholas  is  fti4l  preierved  in  the  ex- 
chequer. (3  Itifi.  154*)  The  tenths,  or  Jeeima^  were  the  tenth 
part  of  tbe  annual  profit  of  each  living  by  tbe  fame  valuation.*' 
When  the  firft  fruits  and  tenths  were  transferred  to  the  king  at 
tbe  head  of  the  church  by  26  Hin.  8.  r.  3.  coafiroied  by  1  Elix^ 
r.  4*  commifiioners  were  appointed  in  each  diocefe  to  make  a 
new  vidor  hnufciorum,  by  which  the  clergy  are  at  prefent  rated. 
This  is  commonly  called  the  king's  icth,  and  a  tranfcript  of 
it  is  given  in  Edon's^  TbefsHirus,  and  Bacon's  Liber  Reeis. 
1  ML  C$m  285.  with\he  note  of  Mr.  Cbhftian.  The  realon 
aile^ged  by  the  canonifts  for  the  exadion  of  tbefe  firft  firutts 
by  the  pope,  was  fro  eonJefvaMdo  decent i  fiatu  /u9^  Mt  jmi  m* 
nium  eureun  hahet  de  communi  alatur,  God.  Rep*  CaM»  337.  dee 
the  cafe  of  firft  fruits  and  tenths^  12  Rep.  45. 

7  l€«or 


)^or  Jth^  year  (a  thing  ncrer  before  done)  had  (akert 
the  fir  ft  fruits  of  every  benefice  whereof  iie  had  made  pro*. 
vjfipQ   qf  coUation;  vhercaa  he  waa  nfed  to  take  fir(t 
fxyus  Only  of  benefices  vacant  in  the  court  of  Rome. 
Ijigg^f  p.  SK  c.  15.  '•   . 

J\n  iruth  this  tribvie  ot  revenue  of  firft  fruits  was  gra« 
dually  by  little  and  little  impofed  by  the  bifliop  of  Rome^*. 
<io  fuch  vacant  benefices  as  himfelf  conferred  and  beftowed; 
auid  this  wa$  often  complained  of  as  a  very  great  grtev* 
ance ;  fo  thaf  in  the  council  at  Vienna,  Clement  the  fifch .' 
who  was  made  pope  in  the  year  1305,  forbade  the  recerv- 
mg  thereof,  «nd  ordered  the  fame  to  be  laid  afidei  and 
that  the  twentieth  part  of  the  faccrdotal  revenues  ihould 
inftead  thereof  be  annually  paid  to  the  bifliop  of  Rome: 
but  this  hot  taking  effed,  the  pope  fo  retained   the  faid  * 
aenites-to  his  exchequeri  as  that  it  long  remained  bne  of 
ths  moft  confiderable  parts  of  his  revenue,     God.  Rip.  337. 

2.  TmthSy  decimay  are  the  tenth  part  of  the  yearly  v^a-  Tcatha« 
lue  of  all  eoclefiatlical  livings.     4  hji»  i20»  12  f. 

Thefe  tenths  the  pope  (after  the  example  of  the  high 
pricft  aiQOBg  the  Jewi,  who  had  of  the  Levites  a  tenth 
fisiPt  of  the  tithes.)  claimed  as  due  to  himfelf  by  divine 
right.  'Asd  this  portion  or  tribute  was  by  ordinance 
yiioUed  to  th^  pope. in  the  ao  Ed^  i.  a(nd  a  valuation  then 
mdc  0f  the  eccMsftical  livings  within  this  raalin,  \6  tho 
e<M  ^  pope  might  know  and  be  aarfwered  of  chat  y^rly 
rrrenue ;  fo  as  the  ecelefiafltcal  Kviogf  char^able  with 
the  tenth  (which  wa?  catted  fpiritiiai)  t<i  the  pope,  were 
not  chargeable  wirh  the  temporal  tenths  or  fifteenthar 
granted  to  the  king  in  parliament^  left  they  Oiould  be 
dpii^bly  ^barged :  but  their  poiTeffions  acquired  after  that 
taxation  w«re  liable,  to  the  temporal  tenths  or  fifteenths, 
hecaufe  they  were  not  charged  to  the  other.  So  as  the 
t^otb*  of  eodefiaftical  livings  wert  not  yielded  to  the 
pOpt  de  jure  after  the  example  of  the  high.prieft  among 
the  Jcwst  for  then  he  fliould  have  had  the  tenths  of  all 
ecdefiaftrcal  fWings  whenfoever  they  were  acquired,  btit 
he  contented  himfelf  with  what  he  had  got»  and  never 
ctain^ed  more :  and  that  he  might  the  better  keep  and 
ci»]py  that  which  he  had  got,  the  popes  did  often  after 
eunt  the  (ame  fpr  certain  terms  to  divers  of  the  kings  of 
A^glaod,  aa  by  our  hiftories  doth  appear.  2  Ujim  627,  6289 

'  IL  Etftfrmts  und  ttnths  Mnmmd  to  the  sr§wn. 

*  m 

K.  By  the  25  H*  8.  r«  2C.     No  perfon  (hall  be  pre^Ttkanffontbe 
Ceiited  and  nominated  or  Commended  to^  the  biDiop  of  w^ 

T  2  ^  Rome, 


276  iFirft  fruitg  artD  tenttjfi?, 

Roine9  for  the  office  of  an  archbifliop  or  bifliop,  nor  fend 
nor  procure  there  for  any  built  brceves  p^lls  or  other 
things  requifite  for  an  archbifliop  or  bifllop,  nor  (bail  pay 
any  fuirs  of  money  for  annates,  (irft  fruits,  nor  otherwife 
for  expedition  of  any  fuch  bulls  breeves  or  palls ;  but  the 
fame  &all  utterly  ceafe,  and  no  longer  be  ufed  within  this 
realm.    /  3-  • 

Given  eothe  2.  And  by  the  26  H,  8.  c,  3.     The  king  his  heirs  and 

kiog*  fucceflbrs,  kings  of  this  realm,  Ihall  have  from  time  to  time 

to  endure  for  ever,  of  every  perfon  who  (hall  be  nominated 
ele£ied  prefeded  prefcntcd  collated  or  by  any  other  means 
appointed  to  have  any  archbi(hoprick,  bifiioprick,  abbacy, 
monanery,  piiory^  coi1tr[^e,  hofptia),  archdeaconry,  deaury, 
provofifhip  prebend,  parfonage,  vicarage,  chauntery,  free 
chapel,  or  other  dignity  benefice  or  promotion  fpiritual,  of 
what  name  nature  or  quality  foever  they  be,  or  to  whofe 
foundation  patronage  or  gih  foever  they  belong,  the  fixft 
fruits  revenues  dnd  profits  thereof  for  one  year.    /  2. 

And  he  (hall  alio  yearly  have  united  to  hia  imperial 
crown  for  ever,  one  yearly  rent  or  penfion  amounting  to 
ihe  value  of  the  tenth  part  of  all  the  revenues,  rents,  farms, 
tythcs,  ofTeringSr  emoluments,  and  of  all  other  profits  aa 
well  called  fpiritual  as  temporal,  belonging  to  any  arch* 
bi(hoprick,  bifhoprick,  abbacy,  monaftery,  priory,  arch- 
deaconry, deanry,  hofpital,  college,  houfe  collegiate,  pre- 
bend, cathedral  church,  coventual  church,  parfonage, 
vicarage,  chauntery,  free  chapel,  or  other  benefice  or 
promotion  fpiritual,  of  what  name  nature  or  quality  foever 
they  be,  within  any  diocefe  of  this  realm  or  in  Wajes.  /  9* 

III,  Concerning  the  manner  of  payment  of  ibe  firft 

fruits  and  tenths. 

Compeanding         I.  Every  perfon,  before  any  afiualor  real  poiTeffion  or 
for  and  piyment  nieddling  with  thc  profits  of  his  benefice,  (hall  pay  or  com- 
of  firft  ffuiti.     pQunj  for  the  firft  fruits  to  the  king's  ofe,  at  reafonablc 
days,  and  upon  good  fureties,     26  //.  8.  t*.  3./  2. 

And  the  chancellor  of  England  and  mafler  of  the  rolh, 
jointly  and  feyerally,  or  fuch  other  perfons  as  the  king  (hall 
depute  by  commiffion  under  the  great  feal,  (hall  have  power 
to  examine  and  fearch  for  the  true  value  of  fuch  firft  fruity 
and  to  compound  for  the  fame,  and  to  limit  reafonable 
days  of  payment  thereof  upon  good  furety  by  writing  obli- 
gatory :  and  if  compofition  be  made  for  the  fame  be- 
fere  the  lord  chancellor  or  mafter  of  the  rolls,  then  the 
writings  obligatory  or  money  taken  for  the  fame  ihall  be 
delivered  to  the  clerk  of  the  banaper  for  the  king's  ufe ;  and 

if 
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if  compofition  be  made  before  any  other  perfons  fo  d^puted 
by  (be  king  as  aforefaid»  then  the  fame  fliall  be  delivered 
fo  the  treasurer  of  the  chamber  or  elfewhere  as  the  king  by 
commiiEon  under  the  great  leal  ihall  appoint*    f.  3. 

Whofe  acquittance  reijpeflively  (hall  be  a  fufficient  dif- 
cbarge.    /.  4, 

And  fuch  writings  obligatory  fhall  be  of  the  fame  eiFed 
as  writings  obligatory  made  by  any  lay  perfon  by  authority 
of  the  fiatuxe  of  the  ftaple;  and  upon  certificate  thereof 
into  the  chancery,  like  procefs  and  execution  (hall  be 
thereupon  had,  as  upon  certificate  of  writings  obligatory  of 
the  flatute  of  the  ft^ple.    /  4. 

And  the  fum  of  8d  (over  and  above  (he.  (tamps)  (hall 
be  paid  for  fuch  writing  obligatory,  and  no  more  ;  and  j^d 
for  an  acquittance.    /.  4m 

And  one  bond  only  (hall  be  given  for  the  feveral  pay* 
ments.     2  &  3  Jn.  r.  1 1 .  /  6. 

•  And  perfons  fo  deputed  as  aforefaid  fliall  every  fix  months 
deliver  to  the  treafurer  of  the  chamber,  or  elfewhere  to  fuch 
.other  commifiioners  as  the  king  (hall  appoint,  as  well  all 
fuch  money  as  all  fuch  fpecialties  and  bon4ji>  by  indenture 
to  be  made  bttween  them:  and  if  anv  fuch  perfon  fo  de* 
|Hit<d,  his  heirs  executors  or  adminiftrators,  ihall  conceal 
pr  embezil  any  of  the  Uid  fpecialties  or  bonds,  and  do  not 
deliver  them  according  to  the  tenor  of  thi^  aA  ;i  he  (hall 
forfeit  his  office,  and  make  fine  and  ranfom  at  the  king's 
will.     26  //.  8.  c.  3   /•  4. 

2.  And  if  any  perfon  (hall  enter  into  the  poflrffion  or  pentfty  00  not 
meddle  with  the  profits  of  his  ipiritual  promotion  before  p>yi's  or  com- 
be hath  paid  or  compounded  as  aforefaid,  and  be  convidl  po»««i»I« 
thereof  by  prefentment  verdi£l  confellion  or  witnefs,  be* 

fore  the  faid  lord  chancellor  or  fuch  other  as  (ball  have  au* 
thority  by  cummiffion  to  compound  for  the  fame  s  he  (ball 
be  accepted  and  taken  an  intruder  uponthe  king's  poiTeffionf 
and  (hall  forfeit  double  value,     26  H  8,  c   3.  /  5. 

3.  And  in  order  to  afcertain  the  valuation,  it  was  en-.y^i,,^  1,^^ ^^^^ 
aAed  by  the  faid  fii*tute  of  the  26  H.  8.  ^.3.   thai  tbechan*  arccruuned. 
crllor  of  Enghnd  (hould  have  power  to  direct  into  ever)^ 

diocefe  commifiions  m  the  kint>*6  name  under  bis  great  feal, 
as  well  to  the  arch bi (hop  or  bifhop  as  to  fuch  other  perfons 
as  the  king  (hould  appoint,  coinmanding  them  co  examine 
andenquirc'Of  the  true  yearly  values  of  all  (he  manors  lands 
tenements  hereditaments  rents  tyhes  offerings  emoluments 
and  all  other  profits  as  well  fpiritual  as  temporal,  apptrtain- 
ing  to  any  fuch  benefice  or  promotion  ^  with  a  claufe  to  be 
contamcd  in  every  fu'-h  commiifion,  that  ibcy  (hould  de<- 
duit  and  allow  tbefe  dedjuAions  following  and  none  other, 
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that  ii  to  fiy,  the  rents  refolute  to  the  chief  lordSi  and  ill 
other  annual  and  perpetual  rents  zni  charges  which  unj 
i|>irilual  perfon  is  bound  yearly  to  pay  to  any  perfon,  or  to 
^tve  yearly  in  alms  hy  r«afon  of  aj)y  foundatfon  or  ordi* 
nancC)  and  all  fees  for  flewards  rkceiver^  hflMttffs  and  au- 
ditors, and  fynods  and  proxies ;  and  with  another  ckiufe  to 
be  contained  in  their  comniflion,  that  ihey  ihould  certify 
under  their  feals,  at  Aich  days  aa  fliould  be  limited  by  the 
faid  cominiflh>ns,  as  well  the  whole  and  entire  ^lue  aa  tho 
dedudions  afore&id.    yi  lo,  li. 

And  furtheroiore,  all  fees  which  any  archbiAop  bifliop 
or  other  prelate  of  the  church  is  bound  yearly  to  pay  to 
any  chancellor,  mafter  of  the  rolls^  juftices,  Aeriffs,  or 
oiher  officers,'  or  minjAera  of  reeord,  for  temporal  juAice 
to  be  done  or  miniftred  within  ihetr  diocefe  or  jurifdic* 
tioni,  were  to  be  deduced  by  the  cooiaiiSonen  in  their 
Yaluation,    /.  30. 

4.  And  every  archbifhoprick  biflioprick  and  other  be- 
nefiice  and  promotion  above  fpecified,  flnll  be  feveraily  and 
diflinftly  rated  in  the  proper  diocefe  where  they  be,  where- 
ibever  their  poiilffions  or  profits  ftatl  happen  to  lie.  26  H.S. 

€,  3.  /  12. 

5.  The  year  in  which  thefirft  fruits  (hall  be  paid,  fhall 
brgin  and  be  accounted  imoaediately  after  the  avoidance ; 
and  the  profits  belonging  to  any  archdeaconry,  deanry, 
prebend,  parfonage,  vicarage,  or  other  ^iritual  promotion, 
benefice,  dignity,  or  office  during  the  vacation  (chauf>^ 
terie.v  only  excepted},  (hail  go  to  thit  fiicceflbr  towards  the 
payment  thereof*     28  //.  8.  e.  If./  3. 

6.  By  the  26  H,  8.  c.  3.  A  perfon  prefented  or  col- 
lated to  ^  parfonage  or  vicarage,  not  exceeding  eight  m^rka 
a  year  (that  is,  according  to  the  valuation  then  to  be  made), 
was  not  to  pay  fird  fruits  except  he  lived  three  years  after 
his  admiSon  ;  and  in  the  com)  ofition  there  was  to  be  a 
clauff,  that  if  the  tncunvbent  died  within  three  years,  the 
obligation  ihould  be  void.    /  27. 

And  by  the  1  EL  r.  4.  If  an  incumbent  live  to  the 
ond  o\  half  a  year  next  after  the  avoidance,  fo  as  hq  hath 
feceive(^  or  without  fraud  might  lawfully  have  received  the 
rentb'aod  profits  of  that  half  year,  and  beft>re  the  end  of  the 
next  half  year  (ball  die  or  be  lawfully  evided' rerroved  or 
put  out  by  judgment  at  coirmon  law  without  ^ra^id ;  he 
his  heirs  executors  admioiftrators  and  furefies  *  (ball  be 
charged,  bu^  only  with  a  ourib  part  of  the  fi^fft  fruits,  any 
bond  or  other  matter  to  the  contrary  no<wtthA«<iding.  And^ 
if  l^r  Kvr  for  one  whole  year  next  after  luch  avoidance, 
and  before  the  end  of  half  a  year  then  next  foNowing  fliall 

die 


die  or  be  removed  as  aforefaid ;  he  (hall  be  charged  but 
with  halfof  th^  Arft  fruiis.  And  if  ht  live  to  the  end  of 
one  whole  j^ear  and  an  half,  and  before  the  end  of  tiit 
months  then-  next  following  (hall  fo  die  or  be  removed  ^ 
he  Ihall  be  charged  but  only  with  three  paVts  of  the  fifft 
fruits.  And  if  he  (hall  live  to  the  end' of  two  whole  yearsf, 
and  not  be  lawfully  evidtrd  removed'  or  put  out  as  aforc- 
(aid  i  he  (hall  pay  the  whole.  .  /•  30,  ji,  32*  33. 

7.  Every  archbiflbop  and  biihop  (hall have  four  years>al-  WitMn  what 
lowed  him,  when  he  mall  compound  for  the  fame,  for  the  »io»e archWOiopi 
payment  of  his  firft  fruits,  which  (ball  commen*  e  from  the  JJ^^*****^ 
time  of  reftitution  of  his  temporalties  (  ar>d  in  every  year 

he  (hall  pay  one  fourth  part ;  and  if  he  die  or  he  r^ttioved 
before  the  four  years  be  expired,  he  (hall  be  difcharged  of 
(b  much  as  did  not  become  due  or  payable  at  or  before  the 
time  of  his  death  or  removal,  in  like  manner  as  the  hetn 
executors  and  adminiitrators  of  reSors  and  vicars  (hall  be 
difcharged.     6  /fn-  c.  17./  5- 

8,  Deans,  archdeacons,  prebendaries,  and  other  digni- Dmbs,  arcliiei« 
tariest  (hall  compound' for  their  firft  fruits  in  like  manner  ^.^"'>  P'«^fl<'«* 
as  reSors  and  vicars :  and  in  cafe  of  death  or  removal  with-  ""•  ^^^W* 
in  the  time  ufually  allowed  to  redors  ana  vicars  for  pay- 
ment of  their  firft  fruits,  they  (ball  be  in  the  like  condition^ 

and  have  the  fame  benefit  as  is  allowed  to  redors  and  vi- 
cars.    6  An.  c.  17./.  6. 

q.  And  wherpas  by  the  26  H.  8.  c.  3.  there  was  no  pro^  Tcnthtcobede- 
vifion  for  deduflion  of  the  tenths  of  that  fame  year  for  which  ^"^«<i  o««  of  ikc 
the  firft  fruits  were  due  to  be  paid,  whereby  there  became    '    ^"*^* 
9  double  charge f  therefore  by  the  27  H.  8^.  r.  8.  it  i$  en^  .     ^ 

aded  as  follows :  viz.  for  reformation  thereof,  the  king's 
highnefs,  for  the  entire  and  hearty  love  that  nis  grace  bear- 
etfi  to  the  prelates  and  other  incumbents  chargeable  to 
tbe  payment  of  the  tenth  and  firft  fruits,  of  his  e>teellent 
goodnefs  is  pleafed  and  contented  that  it  be  enaAed ;  that 
at  the  compofuion,  allowance  and  dedudlon  (hall  be  made 
of  the  tenth  part  out  of  the  firft  fruits,  which  tenth  (hall 
be  paid  to  the  king  for  that  firft  year,    f,^  i,  2,  3. 

10.  And  all  grants  made  to  the  univerfities  or  any  coN  Onotiorcs* 
lege  or  hall  therein,  and  to  the  college  of  Eaton  and  Win-  enptioo  fram 
ciiefter,  by  any  kings  of  this  realm  or  by  ad^  of  parliament,  J>"*^»«Mnd 
for  the  difcharge  of  firft  fruits  and  tenths,  (hall  remain  in  noe.       *^*"* 
force.     I  EL  r.  4.  yT  34. 

I  r.  By   the  |    EL  c.  4.  Vicarages  not'  exceeding  the  whatK^ingitre 
yearly  value  of  10  T,  after  the  rate  and  value  upon  the  re-  cxemp.cd  from  r 
cords  and  books  of  the  rates  and  values  for  the  firft  bruits  J^*.*^"'!'^*; 
and  tenths  remaining  111   the  ei^chequ^r  (according  to  the"  vaiu.ioifutha 
valuatign.  made  in  the  26   ^»  8.Jt  and  par(bnag;e^  not  ^ios  ■  t><»ukt. 

T  4  exceeding 
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exceeding  the  like  yearly  value  of  ten  marks ;— {ha)l  be 
difcharged  of  firft  fruits,    /  29. 

And  the  reafon  why  vicarages  not  exceeding  10  1  fliould 

be  freed  of  this  charge,  and  parfonages  of  ten  marks  fliould 

pay^.was  becaufe  the  vicarages  in  times  of  popery,  and 

when  the  valuation  was  taken,  had  a  great  income  by 

voluntary  offerings,  which  falling  to  little  or  nothing  upon 

the  difiblution  of  monafteries,   this  favour  was  afforded 

them  in  their  firft  fruits.     Deggty  p.  2.  c*  15. 

WkicUfiflitaft      12.  And  by  the  5  An.  c.  24.  All  ecclcfiaQlcal  ben^ces 

exempted  ffom    ^\^\^  ^ure   of  fouls,  not  exceeding  the  clear  yearly  value 

ten*h\?Mcort-  of  SO  I  by  the  improved  valuation  of  the  fame,  (hall  be  difr 

io|  to  their  clear  charged  forever  ffom  the  firft  fruits  and  tenths.    /  i. 

yearly  value,  3ut  this  (hall  not  difcharge  any  benefices  with  cure  of 

fouIs»  the  tenths  whereof  were  granted  away  by  any  of  her 

majefty's  predcceflTors  in  perpetuity.    /   3.     That  is  to 

fay,  it  (hall  not  difcharge  them  of  fuch  ttnthsy   but  if  fuch 

livings  do  not  exceed  the  faid  clear  yearly  value  of  50 1  by 

the  faid  improved  valuation,  they  (hall  be  difcharged  fo^ 

ever  Uom  firji  fruits.     6  An.  c.  27.  f.  1. 

Alfo  this  (haR  not  dimini(h  any  annual  fum  fttpend  pen- 
(ion  or  annuity  heretofore  granted  to  any  perfon,  body  po- 
litick or  corporate,  and  charged  upon  the  faid  revenues 
of^firft  fruits  and  tenths  or  any  part  thereof ;  but  in  cafe 
it  (hall  fo  happen,  that  by  difcharging  fuch  fmall  livings, 
the  firft  fruits  and  tenths  which  (hall  hereafter  be  col* 
leded  in  any  diocefe  or  diocefes  (hall  not  be  fufScient  to 
pay  fuch  annu<il  fums  as  (hey  now  ftand  charged  with^ 
then  the  whole  revenues  of  the  firft  fruits  and  tenths 
throughout  the  kingdom  (ball  be  liable  to  make  good  fuch 
deficiency,  during  the  continuance  of  fuch  grants,  $  An, 
t»  24./  6. 

And  for  afcertaining  the  faid  clear  yearly  value,  the  bi- 
Ibops  of  every  diocefe  or  guardians  of  the  fpiritualties  (fede 
vacante),  and  the  ordiodries  of  peculiars  and  places  of  ex- 
empt jurirdi£lion,  were  required  by  the  faid  ad  of  5  4n. 
e.  24.  as  well  by  the  oaths  of  witnefTcs,  as  by  other  law- 
ful means,  to  inform  themfelves  of  the  clear  improved 
yearly  value  of  every  benefice  with  cure  of  fouls  within 
their  refpective  jurifdi<51ions,.the  clear  improved  yearly 
value  whereof  did  not  then  exceed  50!  and  were  to  cer- 
tify the  fame  under  hand  and  feal  into  the  exchequer; 
which  certificate  bemg  made  and  filed  irf  the  faid  court, 
was  10  afcertain  the  clear  yearly  value  of  fuch  benefices  to 
be  difcharged.  /  2, 
Sf.  Georsf*t  23.  Alfo  the  dean  and  canons  of  the  free  chapel  of 

J**'^*^  *"JS"^'  St.  (Jcorge  within  the  caftle  of  Windfor,  and  ^1  the  pof- 
""^    ,  fcfiions 
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fcffions  thereof,  (hall  be  dtfcharged  of  Centhi  and  fif  ft  fruits*  Urom  firii  tmlxM 

I  £/.  f.  4.  /  35.  Mdtenan. 

14.  Alfcs   nothing   herein   ihall    charge    any  hofpital  Hor^itatt and 
or  the  poflefEons  thereof  employed  for  the  relief  of  poor  ftboo^  e«empi«4 
people,    or  any   fchool,    or  the   poOeffions  or  revenues  J^^j^^jj,"** 
thereof,  with  the  payment  of  tenths  or  firft  fruiti .     i  EL 

€.  4.  /.  40. 

15.  By  the  26  //.  8*  r.  17.  Farmers  and  lelleesof  any  Leflbrtopa^firii 
manors,  lordfiiips,  lands,  parfonages,  vicarages,  portions  froici  an^ tcotht 
of  tithe?,  or  other  profits  or  commodities  belonging  10  ••^"•«  *^*<** 
any  archhi(hnp,  bifhop,  or  other  prelate  or  fpiritual  perfon, 

or  fpiritual  body  corporate  or  politick,  (bait  be  difcharged 
of  firfl  fruits  or  tenths ;  but  the  leflbrs  and  owners  (ball 
pay  the  fame. 

16.  There  (hall   be  one  colledor  or  receiver  of  the  Coilc Aor  of  tbt 
perpetual  yearly  tenths,  who  (hall  be  nominated  and  ap-  <ci^*« 
pointed  by  the  king,  by  letters  patents  under  the  great  feal. 

3  G.  f.  ID.  y!  2. 

And  immediately  after  fueh  nomination  and  appoint* 
ment,  and  before  he  takes  upon  him  the  execution  of  hit 
office,  he  (hall  take  his  corporal  oath  for  the  due  and 
faithful  execution  of  his  fard  offiice,  before  feven  or  more 
of  the  governors  of  the  bounty  of  queen  Anne  for  the 
augmentatiori  of  fftiall  livings  (as  is  hereafter  mentioned) 
in  a  gt'ncral  court.     /</• 

And  he  (hall  likewi/e  give  fecurity  to  the  faid  corpora- 
tion, or  to  fuch  perfon  or  perfons  as  they  in  their  gene* 
ral  court  (hall  appoint,  for  his  true  and  juft  accounting 
for,  and  payment  of  all  and  every  fum  and  fums  of  money 
which  he  (hall  receive  by  virtue  of  his  faid  offi<^,  and  for 
the  due  and  faithful  execution  and  difcharge  of  his  faid 
office,  as  the  governors,  at  a  general  court  at  any  time 
before  his  taking  upon  him  the  execution  of  his  office^ 
(hail  order  and'dire£t.     IJ.  * 

17.  And   he  (hall  keep  his  office  in  fnme  convenient  where  he  AaH 
place  within   London  or  Wei^minfter;  and  (hall  give  at*  keep  hit  pffite. 
tendance  for  receipt  of  the  tenths,  at  fuch  times  as  the  faid  JiIJ,^*h*jJ^**  *** 
goveri^ors'  in  their  court  (hall  dire<5^,  between  Dec.  25, 

and^Ap.  30,  yearly:  of  which  times  and  place,  due  no* 
tice  (Ball  be  ftiven  by  the  governors  in  the  gaaette  yearly 
one  week  at  leaft  before  Dec.  25 ;  whereof  every  perfon 
concerned  ihall  be  obliged  to  take  notice,  without  any  fur- 
ther notice  by  way  of  fummons  demand  or  otherwife.  3  (?• 
r.  JO.  /  2. 

18.  By  the  26  //.  8.  €.  3.  The  faid  tenths  are  to  be-  Timet  of  pty. 
come  due  yearly  at  the  ft  aft  of  the  nativity  of  our  Lord  mrnr  of  tha 
God.    /.p*  «"^»^'- 

And 


2  $4  fit^  ftttit^  and  tmtt)0« 

pofed  of  for  the  augmentation  of  the  maintenaQce  of  fuch 

parfons  vicars  curates  and  minifters  officiating  in  any 
church  or  chapel  where  the  liturg>  and  rites  of  the  church 
of  England  as  now  by  law  eflabhflied  (hall  be  ufe d  and  ob« 
ferved;  with  fuch  Uwful  powers  authorities  diredions 
limitations  and  appointments,  and  under  fuch  rules  and  re- 
ftridions,  and  in  fuch  manner  and  form  as  (hall  be  there- 
in  exprcfTcd.    /.  i. 

But  this  (ball  not  tffcQ.  any  grant  exchange  alienation 
or  incumbrance  heretofore  made  of  or  upon  the  faid  reve- 
nues of  firft  fruits  and  tenths :  but  the  fame,  during  the 
continuance  of  fuch  grant  exchange  alienation  or  incum- 
brance, (hall  remain  m  fuch  force  as  if  this  i£t  had  not 
been  made.    /  3. 
Power  ID  feitle       2.  And  by  the  (aid  ftatute  of  the  2  &  ]|  An.    r.if. 
b«nefadioni  en  £very  perfon  having  in  his  own  right  any  cftateor  intereft 
laiion!  ^'^'   *"  po(rcffion  revcrfion  or  contingency  in  any  lands,  or  pro- 
perty in  any  goods,  (hall  have  power  by  deed  inrolled  in 
fuch  manner  and  within  fuch  time  as  is  diredled  by  the 
27H.  8.  c,  16.  for inrollment  of  bargains  and  Tales ;  or  by  his 
laft  will  or  teftament  in  writing,  to  give  and  grant  to  and 
veft  in  the'  faid  corporation  and  their  fucceflbrs  all  fuch 
his  eflate  intereO  or  property,  or  any  pait  thereof,  towardi 
the  augmentation  of  the  maintenance  of  fuch  mini^ders  as 
aforefaid  officiating  in  fuch  church  or  chape)  where  the  li- 
turgy and  rights  of  the  faid  church  (hall  be  fo  ufed  or  ob- 
ferved  as  aforefaid,  and  having  no  fettled  competent  pro- 
viflon  belonging  to  the  fame ;  and  to  be   for  that  pur-» 
pofe  applied,  according  to  the  direction  of  the  faid  benefac- 
^       tor  by  fuch  deed  or  will ;  and  in  default  of  fuch  diredlion, 
in  fuch  manner  as  by  her  majefty's  letters  patenu  (hall 
be  appointed  as  aforefaid.     And  fuch  corporation  and  their 
fucce(rors  (hait  have  full  capacity  and  ability  to  purchafe 
receive  take  hold  and   enjoy  for  the  purpofes  aforefaid* 
as  weir  from  fuch  perfons  as  (ball  be  fo  <  haritanlv  difpofed 
to  give  the  fame,  as  from  all  other  perfons  as  (half  be  w^l-   , 
ing  to  fell  nr  aliene  to  the  faid  corporation  any  manors 
lands  tenements  goods  or    chattels,  without  any  liconce 
or  wr  r  o^  ad  quod  damnum;  the  ftatute  of  mortmaiot 
or  any  other  Itatute  or  law  notwith(tanding.  — -— But  this 
not    to  enable  any    perfon   within  age,   or  of  n(»n-fanc 
memory,  or  woman  covert  (without  her  hufband),  to  make 
any  fu(  h  alienation;    /.  4,  5. 

But  bv  the  9  G.  2.  c.  3^).  From  and  after  June  24> 
.1736,  no  manors  lands  tenenients  rents  ad vowfons  or  o;her 
hereditaments  corporeal  or  incorporeal,  nor  any  fum  of 
money  goods  chattels  fiocks  in  the  public  funds  fecuritics 
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for  money  or  any  otlier  pcrfonal  eftafe^  to  be  laid  out  or 
difpofed  of  in  the  porchafeof  any  lands  tenements  or  hcre« 
ditaments,  fliall  be  given  granted  aliened  iimited  releafcd 
transferred  adlgned  or  appointed  or  any  ways  conveyed 
or  ftttlrd  to  or  upon  any  perfon  body  politick  or. corporate. 
or  other  wife,  for  any  efiace  or  tntereft  whatfoever^  or  any 
ways  charged  or  incumored  by  any  perfon.  In  cruft  or  for 
the  benefit  of  any  chaiitable  ufes  ;  unlefs  fuch  gift  convey- 
ance, appointment  or  fettlemept  of  fuch  lands  *  tenements 
or  hereditaments  fums  of  money  or  perfonal  edate  (otbcc 
than  ftocks  in  the  publick  funds)  be  and  be  made  by  deed 
indented  fealed  and  delivered  in  the  prefence  of  t wo  or  mofo 
credrUe  wrtnefles^  twelve  kalendar  months  at  leaft  beforo 
the  death  of.fi^ch  donor  or  grantor,  and  be  inroUed  in  the 
chaiKery  within  fix  kalendar  months  next  "^fter  the  execu- 
tion thereof;  and  unlefs  fuch  Aocks  be  transferred  in  the 
publick  books  ufually  kept  for  the  transfer  of  flocks,  fix 
kalendar  months  at  le^ft  before  the  death  of  fuch  donor  or  . 
grantor;  and  unlefs  the  fame  be  made  to  take  tffeA  in 
pofTelBon  for  the  charitable  ufe  intended,  imtnediatt:ly  from 
the  making  thereof,  and  be  without  any  power  of  revoca- 
tion refervation  truft  condition  limitation  claufe  or  ajiree- 
nent  wbatlbever,  for  the  benefit  of  the  donor  or  grantor  or 
of  any  perfon  claiming  under  him.   */.  i . 

3.  in  purfuance  whereof*  the  queen  by  letters  patents.  Letters  pafenN 
faring  date  Nov.  3.  in  the  third  year  of  her  reign,  iij^of»a«>fpo'*i»n- 
corporated  the  archbiOiops,  biihops,  deans,  fpe^ker,  <)f  thj^ 
boufe  of  commons,  matter  of  the  foils,  privy  councillors* 
lieutenants  and  euftiia  rotuUrum  of  the  counties,  the 
judges,  the  queen's  ferjeants  at  law,  attorney  and  folict- 
tor  general,  advocate  general,  chancellors  and  vicechan-* 
cellors  of  the  two  univerfities,  mayor  and  aldermen  of 
London,  and  mayors  of  the  rcfpedive  cities,  for  the  time 
being,  according  to  the  purport  of  the  faid  flatute  (unto 
whom,  by  a  fupplemental  charter  bearing  date  Mar.  5, 
in  the  izth  year  of  her  majcfly's  reign,  wer«  added,  the 
officers  of  the  board  of  green  cloth,  the  queen's  counfel 
learned  in  the  law,  and  the  four  clerks  of  the  privy  GOun« 
ctl),  to  be  a  body  corporate,  by  the  name  of  thi  gevimors 
9ftbi  bounty  ofquetn  Anm^  for  tbt  augmtntaiioH  of  thi  maia» 
itmanct  of  the  p9or  cUrgy:  and  thereby  granted  to  them 
the  faid  revenue  of  the  firft  fruits  and  tenths  for  the  pur* 

fpfes  aforefaid,  under  the  rules  and  direAions  to  be  efta« 
iifhed  purfuant  to  the  faid  letters  patent,  together  with 
thefe  following  dtredioos  ;  that  is  to  fay.  That  they  (hall 
keep  four  general  courts  at  leaft  in  every  year,  at  fome 
convenient  place  within  London  and  Wefimiofter  (notice 

being 


)>eing '  in  that  behalf  £rft  given  rn  the  giziettey  or  ocfaerw 
wife)  14.  days  befo/e)  ^  chc  faid  courts  to  be  in  the  moochs 
of  March,  J«me,  September,  and  December :  thiic  alir 
faid  governors  or  fe  many  of  theft  M  (ball  aliemUe,  not 
lefs  than  feven  in  number  at  a«iy  one  meeting  (whereof, 
by  the  afbrefatd  fctppiemefltal  charter,  a  prhry  couqctlior^ 
bffhop,  judge,  or  one  of  the  qveen't  council  to  be  one), 
ftall  be  a  general  coort,  and  difpatck  bufineft  iiy  ma* 
jority  of  votes :  with  fo^mr  to  appmit  cominittces,  for 
the  «afier  di^aieli  of  bufinefs* 

And  lo  draw  vp  rules  and  4>rderB  for  the  better  rate 
and  govern  ment  of  the  faid  corjporatlon  and  iiittnben 
thereof;  and  receiving,  accounting  for  and  maiiagiiig  Che 
Ihid  revenues)  and  for  difpofing  of  the  famt,  and  of  fucb 
other  gifts  and  benevolences  as  Afail  be  gi^n  to  ttaem  for 
the  purpnfes  aforefiid  :  whkh  being  approved  aitened  or 
amended  by  the  cfown,  and  fo  fignified  under  tho  great 
feal,  to  be  cbe  rules  whereby  the  governors  Hull  manage  the 
.  fmd  reven^,  and  fudi  other  gifil  and  benevolencesaabereof 
the  donors  flnll  not  particularly  direfi  the  appiicacioM. 

And  that  they  (hatt  itifbrm  themftlvea  of  the  trae  yoarly 
vahie  of  the  ttMHntenance  of  every  fuch  piiisn  vicar  cunas 
and  miniller  officiating  in  any  fuch  tehui^  or  chapel  as 
aforefaid,  for  whom  a  maintenance  of  the  yearriy  ratae 
of  80 1  is  tiGt  fufficiendy  provided  $  and  the'  diftancer  of 
'  fttch  churches  and  chrapeis  f rooa  Londoi^ ;  and  which  of 
Aem  are  in  towns  corporate  or  mavket  towns,  and  whidi 
not)  and  how  tbey  are  fuppKed  with  preaching minifters; 
and  where  the  incumbents  hai^  more  than  one  living.  . 

And  that  they  ftallhave'a'fetretary  and  tteafurer,  and 
fuch  inferior  efiicers  fubfthutes  and  Servants  as  they  (bail 
Ihinic  fit  $  to  be  ehofen  by  a  majoritf  of  votes  at  a  gene^ 
ral  court,  and  to  continue  duriilg  the  pkafure  of  the  faid 
governors:  the  fecretary  and  tKalorerto  be  firft  fworn 
at  a  general  court,  for  the  diie  and  foilhfoi  execution  of 
their  ofiices ;  and  the  treafurer  to  give  fec«rtty  br  his 
Ibithfui  accounting  flor  the  monies  he  ftall  racecve  by  vk^ 
tue  of  the  faid  ofike; 

And  with  power  to  admit  into  thek'  faid  corporatba 
alt  fttch  perforrs  who  fliaf I  be  pioofty  di(po(ed  to  contri* 
bttte  towards  liicb  augmentation  aa  the  faid  gpaeraon 
in  a  general  court  (hall  think  fit. 

A  nd  that  thef  iball  eaufe  to  be  entered  in  a  hoA  to  be  kept 
for  that  purpofey  the  names  of  M  the  cmiributoco  wiifc 
their  feveral  contributione ;  to  the  end  a  pcrpecual  nc^ 
motial  may  be  ihad  thereof,  and  whereby  tfaie  treafisrer 
tmry  be  charged  with  the  more  carfaiMy  in  bis  accounts 

And 


Ani  by  the  i  G.fl.  2.  c.  lo.  T^  courts  ^ndcontmU- 
tees  of  tbe  faid  governors  fba^l  bavepower  to  adminifter  na 
oath  to  fuch  perfons  as  ihati  g*Ke  them  informatioii  or  be 
examined  concerning  any  thing  relating  €0  the  executioo. 
of  their  truft.    /•  19. 

4.  And  in  purfuahce  of  tli«  ^»fd  letters  patents^  the  fol-  Rule*  and ortet 
lowing  ruJes  and  orders  have  been  eftabKibed  :  m.  anwi^of  the'faii 

(ij  That  the  augmentations  to  be  made  hj  the  faid  letten  patMtit 
corporation  ftalF  be  by  the  wtfy  ef'  jNirchafe,  and  act  by. 
the  way  of  penfion. 

(2)  That  the  fttted  Aim  to  be  aHoa^ed  to  each  rare- 
which  (hatl  be  augmented  be  200 1,  to  be  inveftedl  tn  a 
purchafe,  at  the  expencc  of  the  oorporat^oik  i 

(3)  That  as  foon  as  all  th«  cures  noit  exceeding  10  1    ^ 
^r  anttum^   which   arc  filly  qualified,  flurH  have  received 
our  bounty  of  200 1 ;  the  governors  Aall  then  ipiocecfi  ta 
aogment  thafe  cures  that  do  not  eieceed  2^\  fmr  annumy 
and   fli^Il  augment  no  other   \\\\   thofe  ha«e  ali  ip^oetveA 
our  bounty  of  200I :  except  in  thecafes,  and  according 
to  rhe  rimitattons  hereafter   named.  •  Ai»d  tkat  froaiiand* 
after  fuch  time  a?  all  the  cures  not  exceeding  lOi  m  ytv^ 
tvhidi  are  fttty  qualified)  (ball  have  >received  our  bounty 
of  200 ) ;  the  like  rules.   Orders,  and'  difeoiflons  flttU  be 
fffom  thenceforth  by  the  governors  obferved'  and  kqpt^  in 
relation  to  cures  not -exceeding  20  I  a  year^  as  a£enowii| 
force  and  oa;iht  to  be  by  them  obferved  and  kept,  in  teU* 
tion  to  cures  not  exceeding  10  I  a  year* 

(4)  That  in-  order  to  encourage  benefadUoas  from 
Others,  and  thereby  the  foenerto  ^XMopleafe  ■  the  good  ijBn 
tended  by  our  bounty  $  the  governors  maiy  give  the  fum  of 
200 1  to  cu^es  not  exceeding  45 1  a  year,  wtere  aay  perfoot 
will  give  the  6me  or  a  greater  fum,  or  the  ivaliie  tfcerfof 
inlands,  tithes,  or  reat  charges. 

(^)  That  the  ^  governors  fliail  every  ynwt^  between 
Chnftmas  and  Eafieri  caufe  the  accouat  of  what  money 
they  have  to  diftribute  that  year  to  be  audited ;  and  when 
they  know  the  fum,  pabliclc  notice  {ball  tie  given  in  the 
gazette  or  fuch  other  way  as  (hall  be  jadgsd  proper,  that 
they  have  fach  a  fum  to  diftribute  in  fo  aiaayvibarc5»  an4 
that  they  witl  be  ready  to  apply  thofe  fluces  to  fuch  cure^  x 
as  want  the  fame  and  are  by  tiie  rales  of  Ihe  corporatlaa 
qualified  to  receive  them,  where  any  perfons  will  add  the 
like  or  greater  fum  to  it,  or  the  value  lo  land  or  tilhes,  for 
any  fuch  particular  ctKe. 

(16}  That  if  (everai  benefaf^orsofiertheaifdaes,  tbrjgo* 
yexnocs  (ball  firft  comply  with  ibofe  that  offitc  .nsoftr 
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*  (7)  Where  the  fums  offered  by  other  beoefkdors  art 
equal,  the  governors  fiiaU  always  prefer  the  poorer  living. 

(8)  Where  the  cures  to  be  augmented  are  of  equal  va« 
lue,  and  the  benefadions  offered  by  others  are  equal;  there 
they  fliall  be  preferred  that  firff  offer. 

(9)  Provided  nevertheiefs,  that  the  preference  /hall  be  fo 
far  given  to  cureaiiot  exceeding.  20 1  a  year ;  that  the  gover- 
jiora  fliall  not  apply  above  one  third  part  of  the  money  they 
bave'to  diftributc  that  year,. to  cures  exceeding  that  value. 

(10)  Where  the  governors  have  expeded  till  Michael* 
mu  what  benefafiors  will  ^er  themfelyes,  then  no  more 
propofals  (hall  i>e  received  foe  that  year ;  but  if  any  money 
remain  after  that  to  be  difpofcd  of,  in  the  firft  place  two 

-  or  more  of  the  cures  in  the  gift  of  the  crowns  not  .ex- 
ceeding 10  1  a  year,  (hall  be  chofen  by  lot,  to  be  augmented 
preferably  toall  others;  the  precife  number  of  thefe  to  be 
fettled  by  a  general  court,  when  an  txzEt  lift  of  them  fhall 
be  brought  in  to  the  governors. 

(11)  As  foe  what  fliall  remain  o(  the  money  to  be  dif- 
pofed  of  after  chat,  a  lift  ihall  be  taken  of  all  the  cures  in. 
the  chnrch  of  England  not  exceeding  10 1  a  year;  and  fo 
many  of  them  be  chofen  by  lot,  as  there  (ball  remain  fuma 
of  20oi  for  their  augmentation. '.  ^ 

(12)  Provided,  that  when  all  the  cures  .not  exceeding 
10 1  a  year,  which  are.  fitly  qualified,  (hall  be  fo  aug- 
mented;  the  gbveroors  (ball  then  proceed  to  augment 
thofe  of  greater  value,  according  to  fuch  rules,  as  (ball  at 
any  time  hereafter  be  propofed  by  them,  and  approved  by 
n$f  our  heirs  or  foccefibrs,  under  our  or  their  fign  manual. 

(13)  That  all  charitable  gifu,  in  real  or  perfonal 
cftates,  made  to  the  corporation,  (hall  be  firi^Iy  applied 
according  to  the  particular  direflio^  of  the  dpnor  or  donora 
thereof,  where  the  donor  (hall  give  particular  diredion  for 
the  difpofition  thereof:  knd  where  the  gift  (hall  be  gene- 
rally to  the  corporation,  withput  any  fuch  particular  di« 
redton,  the  fame  (hall  be  applied  as  the  reft  of  the  fund  or 
flock  of  the  corporation  is  to  be  applied. 

(14)  That  a  book  fliall  be  kept.,  wherein  fliall  be  en* 
tered  all  the  fubfcriptions,  contributions,  gifts,  devifes  or 
appointments,  made  or  giveiH  oi  any  monies,  or  of  any 
real  or  perfonal  eftate  whatfoever,  to  the  charity  mentioned 
ID  the  charter,  and  the  names  of  the  donors  thereof,  with 
the  particulars  of  the  matten  fo  given ;  the  fame  book  to 
be  kept  by  the  fecretary  of  the  corporation. 

(15)  That  a  memorial  of  the  benefadlions  and  aug* 
mentations  made  to  each  cure  (hall,  at  the  charge  of  the 
corporation,  be  fet  up  in  writing  pn  a  ftone  to  be  fixed  in 

the 
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the  church  of  the  cure  lb  to  be  iiicreifed,  there  to  remiin 
10  perpetual  memory  thereof. 

( 16}  When  the  treafurer  (hall  have  received  any  fum  of 
moneys  for  the  ofe  of  the  corporation,  he  fhali,  at  the  next 
general  court  to  be  holden  after  fuch  receipt,  lay  an  account 
thereof  before  the  governors :  who  may  order  and  direA 
the  fame  to  be  placed  out,  for  the  improvement'  thereof, 
upon  fome  publick  fund  or  other  fecurity,  till  they  have  an 
:  opportunity  of  laying  it  out  in  proper  purchafes,  for  the 
-augmentacion  of  cures. 

( 1 7)  That  the  treafurer  do  amount  annually  before  fuch 
a  committee,  of  the  governors,  as  ihall  be  appointed  by  a 
general- court  of  the  laid  corporation;  who  (hall  audit 
and  (lace  the  fame:  and  the  faid  account  (hall  be  entered 
in  a  book  to  be  kept  for  that  purpofe,  and  .(hall  be  laid 
before  the  next  general  court  after  fuch  ftatingi  the  fame 
to  be  there  re«examined  and  determined, 

(18)  The  perfons  whofe  cures  (hall  be  augmented,  (halt 
pay  no  manner  of  fee  or  gratification  to  any  of  the  officers 
or  fervants  of  this  corporation. 

And  by  the  i  G.  /7.  a.  c,  10.  it  is  enafied,  that  all  fuch 
rules  and  orders  as  (hall  from  time  to  time  be  by  the  gover- 
nors agreed  upon,  prepared,  and  propofed  to  the  king,  ac* 
cording  to  the  true  intetit  of  the  (aid  letters  patent  and  by 
him  approved  under  his /r^ii  manual f  (hall  be  as  good  as  tf 
they  were  efiabli(hed  under  the  great  feaL    f.  3. 

5.  By  the  5  An.  c.  34.  All  benefices  wi(|li  cure  of  fouls,  Arcctulofncthe 
not  exceeding  the  clear  improved  yearly  value  of  50 1  (as  !?l"**®"  ^' 
hath  been  faid)  are  difcharged  from  iirft  fruits  and  tenths ;  aJgoMAted* 
and  the  bi(hops  and  guardians  of  the  fpirltualties  fede  va^ 
canic  were  to  inform  themfelves  of  the  values  of  all  fuch 
beneiices. 

And  by  the  i  G.JI.  2,  r.  to.  The  bi(hops  of  every 
diocefe,  and  the  guardians  of  the  fpirltualties  fede  vacante, 
are  impowered  and  required,  from  time  to  time,  as  they 
(hall  fee  occafion,  as  well  by  the  oath  of  two  or  more 
witnefles  (which  they  or  others  commiflioned  by  them  un^^ 
der  their  hands  and  feals  are  impowered  to  adminifler)  at 
by  all  other  lawful  ways  and  means,  to  inform  themfelves 
of  the  clear  inriproved  yearly  value  of  every  benefice  with 
cure  of  fouls,  living,  and  curacy  within  their  feveral  dio* 
cefes,  or  within  any  peculiars  or  places  of  exempt  jurif- 
di£(ion,  within  the  limits  of  their  refpedive  diocefes,  or 
adjoining  and  contiguous  thereunto,  ahho'  the  fame  be 
exempt  from  the  jurifdiAion  of  any  bi(hop  in  other  cafes, 
..  Vol.  II.  U  and 
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mi  bow  fiicb  yearly  values  ariTt^  wkb  the  ochnr 
ftancei  thereof;  and  the  rame,  or  fnob  of  them  whtmf 
tbqr  iball  have  fully  inforoied  iheAfelvet^  from  timd  to 
tiaie»  with  aU  convenkot  fpeed  loctnify  iMider  their  handt 
Md  feal«»  or  fealt  of  their  relpeAive  offices,  to  the  gover- 
liors  of  the  bounty.    /•  i  • 

PfOviM^  that  where  by  certificates  returned  into  the 
exchequer  by  the  5  An.  c,  z^m  the  yearly  value  of  any 
Jiviufi  not  exceeding  che  cletr  yearly  vah^e  of  50  K  ase 
particularly  and  duly  exprefled  and  fpedfiod^  (oefa  certi&» 
^atet  OiM  afoertain  the  yearly  value  of  fiwh  livings,  10  or- 
der a>  their  beiflg  augiaenicd ;  and  na  new  or  dtfiereat 
valuatbo  thereof  ibali  be  returned  lo  Mbe  £ud  govemors 
by  this  ad.    /  2» 
Agrccmcat  with     6»  AU  agreements  with  benefa^lon»  with  the  oonfeot 
^^^^^^  and  apprqbatioo  of  the  governors,  touching  ihe  patfooage 
tacflomiaatisa.  ^^  ^.^^^^  ^^  prefentationy  or  nomination  to  fucb  augmentnl 

Cure,  made  for  the  beoefic  of  fucb  benefafiort  his  heirs  or 
fucceflbrs,  by  the  king  under  bis  fign  manuali  or  by  any 
bodies  politick  or  corporste,  or  by  any  perfon  of  the  ags 
of  twenty- one  years,  having  an  eftate  of  ioheiitaiice  in  fee 
fimple  or  fee  tail  in  his  own  right,  or  in  the  right  of  bis 
church,  or  of  his  wife,,  or  jointly  with  his  wife  made  b^ 
fore  coverture  or  after,  or  having  an  eftate  for  life  or  far 
jrears  determinable  upon  bis  own  life,  with  remainder  it 
fee  fimple  or  fee  tail  to  any  iflueof  his  own  body,  in  fuch 
patronage  or  right  of  prcfentatioiH  or  nominatioo  in  pof» 
feffion,  reverfion,  or  remainder,  (haH  be  good  and  efiee^ 
tual  in  the  law ;  and  the  advowfon,  patronage,  and  ri^ 
of  prefentatioo  and  nomination  to  fuch  augmeoced  cburdies 
and  dbapelsy  (hall  be  vefled  in  Atch  bencfaaDrs,  their  heirs 
and  fncceflbrs,  or  the  faid  bodies  politick  and  corporatcv 
and  their  fucceflbrs,  or  the  faid  rcfpedive  perfons  as  afere* 
faid,  as  fully  as  if  the  fame  had  been  granted  by  the  king 
iHider  bis  great  feal,  and  as  if  fuch  bodies  politick  or  cor^ 
poiarc  had  been  free  from  any  reArainr,  and  as  if  fuch 
other  perfon  fo  agreeing  had  been  fole  feixcd  in  their  own 
right  of  fuch  sdvowibn,  patronage^  right  of  pre(eocatkN% 
ami  nominatioo  in  fee  fimple,  and  had  granted  the  fame 
ao  fuch  beneftidors,  their  heirs  and  fuceefibiv  re(peAiuel)rv 
aceordiog  to  fuch  agreements,     i  (?»^»  a«  c*  io»  A  & 

And  theagteementk  of  guardians  on  the  behalf  of  infakits 
or  idiots,  fhm  be  efiedual  as  if  the  (aid  infants  or  idiots 
had  been  of  fall  age  and  found  mtnd|  and  had  themfeitet 
fftlcrcd  into  fuch  agrcemefits*   /.^ 

9  fiat 


But  in  cafe  of  Aicb  agreement  by  any  parfon  or  vicars  the 
fame  (hall  be  with  the  confent  and  approbation  of  his  pa« 
tron  and  ordinary.    /  lo. 

And  in  cafe  of  fuch  agreement  made  by  any  perfon  ieiied    * 
in  right  of  his  wife,  the  wife  {ball  be  a  party  to  the  agree- 
ment,  and  feal  and  execute  the  fame.    /  1 1. 

And  fuch  agreements  with  benefadors  fo  made  as 
aforefaid,  fliall  be  as  efiedual.  for  the  fupplying  cures  va- 
cant at  the  time  of  fuch  augmentation  made  or  propofed^ 
as  for  the  adyowfon  or  nomination  to  future  vacancies. 

/.  12. 

7*  And  where  it  tbM  fall  to  the  lot  of  any  donative,  Agreeneit^Mi 
turacy^  or  chapclry  to  receive  an  augmentation,  accord-  ^J'^^V"**  ft. 
ing  to  the  rules  eftabltflied  or  to  be  eftablifted ;  it  ihall  be  pend' Vci*f«  of 
lawful  for  the  governors,  before  they  make  the  augmen*  ■ugmenudoa 
tation,  to  treat  and  agree  with  the  patron  of  any  donative,  ^^  ^ 
impropriator  of  any  re£lory  impropriated  without  endow- 
ment of  any  vicarage,  or  parfon,  or  vicar  of  any  mother 
church,  for  a  perpetual,  yearly  or  other  payment  or  allow- 
ance to  the  minlHer  or  curate  of  fuch  augmented  dona^ 
five,  curacy,  or  chapelry,  and  his  fucceflbrs,  and  for  charg- 
ing with  and  fubje£)ing  the  impropriate  redory  or  the 
mother  church  or  vicarage  thereunto,  in  fuch  mariner 
and  with  fuch  remedies  as  (hall  be  thought  fit :  and  fuch 
agreements  rhade  with  the  king  under  his  (ign  manual,  or 
with  any  bodies  politick  or  corporate,  or  any  other  peifon 
having  any  eliate  or  intereft  in  podefllon  reverfioii  or  re- 
mainder in  any  fuch  impropriate  re£tory  in  his  own  right 
or  in  (he  right  of  his  church  or  of  his  wife,  or  with  the 
guardian  of  any  perfon  having  fuch  eftate  or  intere(^,  or 
with  any  parfon  or  vicar  of  any  mother  church,  (hall  be  as 
efre<StuaI  with  refped  to  fuch  charges,  as  agreements  made 
with  the  king  or  with  the  fameperfons  or  bodies  politick  or 
corporate  touching  the  patronage  or  right  of  prefentatton  or 
nomination.  And  if  jfuch  impropriator  other  than  the 
king,  And  fuch  parfon  or  vicar,  will  not  or  fiiall  not  make 
fuch  agreement  with  the  faid  governors ;  the  (aid  gover- 
nors may  rcfufe  fuch  augmentation,  and  apply  the  n^oney 
arifitig  from  the  bounty  which  ought  to  have  been  employ- 
ed therein,  for  augmenting  fome  other  cure,  according  to 
the  roles  then  in  force.    /  i6.     ' 

8.  And  whereas  the  augmentation  is  intend^ed  for  the  main-  c«paaty  of  m^ 
tenance,  not  only  of  parfons  and  vicars,  but  alfo  of  curates  »\ft?w^o^j«- 
and  other  miniuers  officiating  in   churches  or  chapels  i  ma^a*  **^ 
therefore,  for  tRe  preventing  of  all  <|bu6ts  touching  the  ca» 
(lacity  of  fuch  mlm(fcrs  who  are  to  receive  the  benefit  ot 
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fuch  augmentation;  it  is.enafied,  that  When  any  part  or 

portion  of  the  firil  fruits  or  Cenihs  (hall  be  annually  St 

otherwife  applied  or  difpofed  of  towards  the  maintenance 

pf  any  mintfter  officiating  in  any  church  or  chapel  as  afore* 

faid,  fuch  part  or  portion  ihall  from  thenceforth  for  ever 

ht  in  the  like  manner  continued  to  the  minifier  from  time 

10  time  fo  officiating  in  the  fame  church  or  chapel :  and 

every  fuch  minifler,  whether  parfon«  vicar,  curate,  or  other 

miniffer  for  the  time  being,  fo  officiating  in  fuch  church 

or  chapel,  (ball  enjoy  the  5irtie  for  ever.  5  An,  c,  24.  f.  4. 

Aogmenution        9.  And  to  the  end  that  churches  and  chapels  may  aC 

of  beneBcet       ^\  times  be  capable  of  receiving  augmentations ;  if  the  go- 

**^"*"  vernors  (hail,  by  any  deed  or  inftrument  in  writing  under 

their  common  feal,  allot  or  apply  to  any  church  or  chapel 

any  lands,  tichc's,  or  hereditaments  arifmg  from  the  faid 

bounty,  or  from  private  contribution  or  benefafiion,  and 

fhall  declare  that  the  fame  (ball  be  for  ever  annexed  to  fuch 

church  or  chapel  \  then  fuch  lands,  tithes,  and  heredita- 

ments  (hall  from  thenceforth  be  held  and  enjoyed,  and  go 

in  fucceffion  with  fuch  church  and  chapel  for  ever :  and 

fuch  augmentation  fo  made  (hall  be  good  and  efFeAual 

to  all  intents  and  purpofes,  whether  fuch  church  or  chapel 

for  which  fuch  augmentation  is  intended,  be  then  full  or 

vacant  of  an  incumbent  or  minister  ;  provided,  fuch  deed 

or   inftrument  be  inrolled   in   the  chancery,   within   fix 

months  after  the  day  of  the  date  thereof,     i  G,  Ji»  2. 

r.  10,  f.  21. 

Bf tttiicet  ■ug.        10.  And  all  churches,  curacies,  or  chapels  which  (ball 

oieiiied  ihan  be  {)(  augmented  by  the  governors  of  the  bounty,  (hall  be  fjom 

pcrpctiul  curu.  ^j^^   ^.^^   ^f    ^^^j^    augmentation    perpetual    cureS    and 

benefices;  and  the  minifters  duly  nominated  and  licenfed 

thereunto,  and  their  fuccefTors  refpedively,  (hall  be  in  law 

bodies  politick  and  corporate,  and  (hall  have  perpetual 

fucceffion  by  fuch  name   and  names  as  in  the  grant  of 

Aich  augmentation  (hall  be  mentioned,  and  (hall  have  a 

legal  capacity,  and  be  enabled  to  take  in  perpetuity  to 

them  and  their  fuccefTors,  all  fuch  lands,  tenements,  tithes, 

and  hered^aments,  as  (hall  be  granted  unto  or  purchafed 

/or  them  refpedively  by  the^faid  governors,  or  other  per- 

fons  contributing  with  the  faid  governors  as  bencfadors. 

And   the   impropriators  or   patrons  of  any  augmented 

.  churches  or  dooatives  for  the  time  being,  and  their  heirs, 

and  the  reAors  and  vicars  of  the  mother  churches  where- 

•2  .  to  any  fuch  augmented  curacy  or  chapel  doth  appertain, 

and  their  fucceflbrs,  fliafi  be  utterly  excluded  from  having 

jor'  receiving  dtreftly  or  indiredly  any  pront  or  benefit  by 

^\  ,        '•  '  fuch 
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ffch  augmentation,  and  fball  pay  and  allow  to  tbe  minf- 
flers  officiating  in  any  fuch  augmented  church  and  chapel 
refpedii^ely,  fuch  annual  and  oth«r  p^nfions,  falaries,  and 
allowances,  which  by  ancient  cuflom  or  otherwise  of  right^ 
and  not  of  bounty,  ought  to  be  by  them  refpedively  paid 
and  allowed,  tend  which  they  might  by  due  courfe  of  law, 
before  the  making  of  Chid  a£t,  have  been  compelled  to  pay 
or  allow,  and  fuch  other  yearly  fum  or  allowance  as  fliall 
be  agreed  upon  (if  any  fliall  be)  between  the  faid  gover- 
nors and  fuch  patren  or  impropriator  upon  making  the 
augmentation,  and  the  fame  (hall  bepeife£lly  veiled  in  the 
minifters  oiEciating  in  fuch  augmented  church  or  chapel 
refpe£lively,  and  iheir  furceflbrs.     i  G,Jf.  2.  r.  10.  yi  4^  ' 

Provided,  that  no  fuch  redor  or  vicar  of  fucb  mother 
church,  or  any  other  ecclrfuftical  per  Ton  having  cure  of 
fouli  within  the  parifh  or  place  where  fucb  augmented 
church  or  chapel  (hall  be  fituate,  (hall  hereby  be  devefted 
Qf  difcharged  from  the  fame  ;  but  the  cure  of  fc^uls,  with 
adi  other  parochial  rites  and  duties^  (fuch  .augmentatioa  .  * 
and  allowances  to  the  augmented  church  or  chapel,  as 
Siforefaid  only  excepted,)  (hall  remain  in  the  fame  ftate 
plight  and  manner  as  before  the  making  of  thfs  ^&,    Jl  Xi 

1 1.  And  if  fuch  augmented  cures  be  fufFered  to  remain  And  Iap6cber« 
void  for  Gx  months,  without  a  nornination  within  that  ^f  "*7  ^bw« 
time  of  a  fit  perfon  to  ferve  the  fame  (by  tb'e  perfon  having 
right   of  nomination)    to  be  licenfefi  for '  that  purpofe ; 
the  fame  (hall  lapfe  to  the  bifhop  or  othcr^  ordinary,  and 
from  hit!)  to  the  metropolitan,  ^nd  from  the  metropolitan' 
to  the  crown,^according  to  the  courfe  of  laiV  ufed  in  cafes' 
of  prefentatlve  livings:  and  the  right  of  nomination  to  fuch' 
atigmented  cure  may  be  granted  or  recovered,  and  the  in- 
cumbency thereof  (hall  ceafd  and  be  determined,  in  like 
manner  as  in  a  vicarage  prefentative.  i  G.y?  2.  c,  lo./.  6. 

Provided,  that  if  the  perfon  intitled  to  nominate  in 
fuch  augmented  cure  (hall  fulFer  lapfe  to  incur,  but  (hall 
iipminate  before  advantage  taken  thereof;  fuch  nomina- 
tion (ball  be  as  effcdual  as  if  made  within  fix  months, 
alcho'  fo  much  time  be  elapfed  as  that  the  title  of  lapfe  be 
veiled  in  the  crown.    /.  7. 

1 1.  All  donatives  exempt  from  ecclefiaftical  jurifdidion,  Donatifet  b«« 
and  augmented  by  virtue  of  the  powers  given  by  this  a6t,  ^ffeficd  by  iht 
(hall  be  fubjea  to  the  vifiiation  and  jurifdidion  of  the  hi-  •»§»«»•"». 
ihop  of  the  diocefe.    .1  G,Ji^  2.  c.  10./  14. 

But  do  donative  (hall  be  augmented  without  the  con- 
fent  of  the  patron  in  writing  under  hit  hand  and  foa), 

/•IS* 
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BKcbangingof       I}.  It  fb^U  bc  lawfuly  wuh  the  ^Qncurreivce  of  tbe  ^ 

Undt  feitied  by  pemofs,  and  the  Inicumbent,  patron,  an<J  ordui^iry  of  any 

tiwi!"^*"*'*^'  fiug'ncntcd  living  or  cure,  to  exchange  all  or  any  pari  of 

the  eftate  fettled  for  the  augmentation  thereof,  or  any  other 

cftate  in  lands  or  tithes,  of  equal  or  grr^ter  value,  to  be 

conveyed  iq  the  fame  ufe$.     x  G*^.  2.  f.  lo.  /.  i^. 

ke'Jof^iH^        14.  By  the  i  G.  >?.  2.  c.  lo.   All  the  augmepiaJtions 

Buutm  reining  Certificates  ^igreemeots  and  exchanges  to  \^t  made  by  vir- 

to  tbt  aii|mui.  tue  pf  this  ad,  Iball  be  parefully  exacnini^d  ^d  entered  in 

tatiM*  ^  jj^j^ig  jQ  ^^  provided  aqd  kept  by  the  gpycppfs  for  that 

purpofe:  Which  faid  entries  being  approved  at  a  court  of 

the  (aid  governors,  gnd  attefted  by  the  governors  then  pre* 

fent^  (ball  be  ^aken  to  be  as  records;  and  the  true  copies 

thereof,  or  of  the  faid  entries,  being  proved  by  one  witnefs 

&all  be  fufiicient  evidence  in  law,  touching  the  matters 

^ntained  therein  or  relating  thereto.    /  20. 

The  number  of  livings  capable  of  augmentation  hath 
^eh  certified  as  follows:  1071  livings  not  exceeding  10 1 

!i  year,  which  ipay  be  augqnented  (by  the  bounty  ilpne) 
IX  times,  purTyant  to  the  ^refent  ruje$  of  the  governors, 
^hich  N^ill  make 6426  augmentations;  14^7  livings  above 
iol  and  PQt  exceeding  20 1  a  year,  may  be  augmented 
foyr'tigie^  fach,  which  will  make  5868  i^ugpaentations  $ 
1126  livings  ahoye  20 1  and  not  exceeding  30 1  a  year,  may 
be  iugmepted  three  times  each,  which  will  make  337! 
aagmentationa ;  .1049  Hvings  above  30 1  and  not  exceed- 
ing 40(3  year,  may  be  augmented  t\y ice  each,  which  will 
inake  2098  augmentations;  884  livings  above 40 1  apd  not 
exceeding  50 1  ^year>  may  be  each  once  augmented,  which 
will  make  884  augmentations.  So  that  in  tbe  whole  there 
are  5597  livings  certified  under 50 1  a  year^ which  will  require 
(l^y  the  bounty  alone)  18654  augmentation!,  before  they 
will  be  advanced  to  50 1  a  ypareach.  And  thereupon,  com- 
peting the  clear  amount  of  the  boi^nty  to  make  fifty-five 
augmentations  yearly,  it  will  be  339  year;  from  the  year 
J714  (which  was  the  firft  year  in  which  fny  augmenta- 
tions were  made)  before  ^1)  the  faid  livings  can  exceed 
5Pl  a  year.  And  if  it  be  computed,  that  half  of  fucb 
augmentations  may  be  made  in  conjunAiofi  with  other 
bencfadors  (which  is  ioiprobabte)  it  wil|  r^gMife  226 
years  befpre  al)  the  livings  alr»|dy  certii^ed  will  e3(pefd 
5olayear  («). 


(«)  S<e  QD  this  fiibje^  f  notf  of  ^r.  Qkntdun  tp  i  Bl 


Tte  ibnn  of  a  JMd  of  gifl  of  mCNiej,  to  be  exrcuted  hf 
tbe  ^CMuir }  as  the  faoie  hath  been  (bttM,  and  generally 
iifedy  fince  the  normiaiD  aA  of  the  9  G.  a.  c,  36. 

THIS  INDENTURE  madaii    ■  dof  cf 
■   Ml  $ii yur  ff9ur  L$rd  *  ^  ■■  ■  BeiweiH  A.  B* 

ffC.M4lH€mmyifD,  ^— ^  $f  tie tm part  \  andfbe  g§» 
V0mtn  9f  tbi  htmty  $f^Mtm  Atmtfir  tht  augmintation  ifibi 
mamt$tmnii  rf  the  for  cbrgft  $/  tie  ether  fart  \  fFitmJfitb^ 
tbat  tbe /aid  A.  B.  batb  gkhn  and  ^rantid^  and  by  tbefe  pre^ 
femtt  detb  give  and  grants  unie  tbe  faid  g&verners^  tbtfum  of 
I  ■■  I  ■  te  he  bf  tbem  difpefed  ef  and  laid  0iit,  fir  a  perpetual 
emgmentathm  ef  tbe  [vicarage]  ef  £•  in  tbe  ceturty  efV.  iand 
diocife  efG,  pwfuant  te  tbe  rtdes  and  erdert  made  andefta^ 
biijbed  under  the  great  feal  ^ Great  Britain y^r/ifr/  difpejkien 
ef  tbi  faid  bounty.  Woicbfaid  fum  ef  ■  ■  tbefud  K%  B« 
detb  bereby  covenant  andpromife  to  and  witb  tbe  faid  governors^ 
ie  payfortbwitb  into  the  revenue  ef  the  faid  governors^  te  take 
effe£l  in  poffiffionfer  tbe  ufe-and  purpefe  aferefaid^  itnmediatefy 
from  tbe  making  hereof     In  witnefii  &c. 

•  •  ' 

Note,  this  de^  mud  be  ingrofled  upon  a  five  (hiniflg 
fiamp;  and  when  executed,  muft  be  acknowledged  by  tho 
donor,  before  a  rp  after,  ormafter  exlraordin^ry,  in  chan- 
cery {  and  afterwards  inrollcd  in  chancery.  And  if  the 
donor  diet  within  la  calendarmonths  after  the  execution 
of  fuch  deed«  the  ^ift  will  be  void.-— Nor  Ts  any  living 
capable  (by  the  prHent  rules)  of  bong  augmertted,  whicn 
exceeds  45  K  a  year.— Th6  money  given  muft  beaAually 
paid  into  the  governors  hands,  as  lOon  as  may  be  after  thd 
execution  of  fuch  deed  or  Rift. 

Where  any  augmentation  is  intended  with  lands  or 
tithes ;  fuch  lands  or  tithes  nuift  be  immediately  conveyed* 
by  deed  of  bargain  and  (kle,  to  be  executed  in  manner 
aforefaidf  and  iorolled  in  chancery,  according  to  tbe  laid 
%&. 

Form  of  an  inftrument,  now  ufaally  executed  by  the  gd« 
Temors,  when  airy*  benefafior  defires  it* 

WHEREAS    A,  B,  «/  C,  in  the  county  ofD. 


bath  by  bis  deed  indented^  biating  date  the 


day  ef  lajl  pafl^  dulj  attefled  and  inr oiled  in  bis  majeftfs 

bigh  court  of  dfoncery^  gtVeh  and  granted  unto  tbe  govemere  . 
fftbe  bwntf  ef^u$en  Anne  /^r  tht  augmentation  rftbe  mmu'^ 

U  4  tmrnca 


UnafUi  ^thi  p99r  cUrgy^  tbi  fum  of  loo  I  fir  tbi  OMgrniaUf 
iim  9/ tbi  [vicarage]  rf  £•  in  tht  €9imtj  ^F,  anddimfo  if 
G.  •  N9W  tbi  faidg&vernurs  do  binby  promifi  to  givi  ibijmm 
of  2opl  out  oftbdir  niWiHi^  to  bi  addid  thtnto:  ibg  wioU  t9 
be  di/pofid  of  and  laid  out ^  for  tbi  pirpetual  augmintatim  cf 
ihifaid  [vicarage]  of  £•  purfuant  to  tbi  ruUs  and  orders  ma4oi 
and  ^abUJbid  tindor  tbi  gnat  fsal  rf  Great  Briuio,  /ir  tba 
dijlribution  of  tbi  faid  bounty.  Provided  atwaf$  tbat  tba 
^dgift  ana  grant  bi  madt  compUat  and  iffk&uid^  according, 
to  tbijffa$kti  madi  in  tbi  nintb  yoar  of  tbi  roign  of  bis  lata 
maji/ij  Ung  George  tbi  fccond,  imtituM^  An  %St  to  reftrua 
the  difpofition  of  lands,  thereby  the  fame  become  unaii«- 
enable.  In  witmfs  wbericf  tbi  faid  governors  bavi  castfid 
ibiir  common  foal  to  bi  beriunto    affixid  ibis     ■  dayi 

■  ,  in  tbi  yior  of  $ur  Lord  ■ 


SonU 


jf  ./I  T  jRrft  baptifm  was  admintftred  publicklyy  as  oe^ 
r^  cafion  ferved,  by  rivers :  afterwards  the  baptifiry 
was  builc  at  the  entrance  pf  the  chtirch,  or  very  near  iC| 
which  had  a  large  bafon  in  it^  that  held  the  perfons  to  be 
baptized,  and  they  went  down  by  fleps  Into  if.  After*^ 
wards,  when  immerfion  came  to  be  difufed,  fonts  were  fet 
up  at  the  entrance  of  churches,     i  StiU,  i46« 

9«  Edm,  Thtnjhali  bi  a  font  offlone  or.  ^bor  cimpttini 
mater iaisn  every  cburch^  whitb  Jhau  bi  dtantfy  covered  and 
iipij  and  not  converted  to  otber  ufes.  And  the  water ^  tvberei^ 
tbi  child  JkaU  b^  bapti%ed%  Jbfll  not  be  fept  above  fivif  dc^^  in 
thefohf,     Lind.  241. 

Or  oi)jer  competent  m^tfrial]  In  which  the  cbild  may  be 
dipped.     /<// 

'3.  ]pdm.  The  fonts  JhoH  be  kept  locked  t^t  far  fear  of foj* 
eery.    Lind.  247. 

ferfear  of  forcery"]  Thif  wa»  fonr^c  vplgar  fuperftition| 
which  Lihd.wood  f9y9i  it  is  better  to  fay  nothing  of,  than 
to  explain.     Id, 

j^.  By,  (he  rubricl^pf  (he  2  Ed.  6.*  it  was  ordetcd,  tb|^t 
the  water  in  the  font  ihotild  be  changed  pndp  in  cverjr 
mon^h  at  the  leafl. 

And  on  changing  the  water,  there  if  as  a  new  bcDedic« 
fioppfiu 


.  5«  By.  can.  8r.  Accoriing  t§  afwmar  i^nfittuAvn  to$  nmeh 
nigli&tdim  mat^  plaasj  there /hall  bi  af§ni  9f  Jlom  in  £vefj 
tbunb  and  ebapel  where  baptifin  is  to  be  miniftred^  the  fame  u 
be  fit  in  the  ancient  ufiial  places  :  in  which  only  font  the  minifter . 
Jhall  baptize  pubtickly. 

Former  conjistutien]  That  is,  amongft  the  canons  mad^' 

iathe  year  1571.  '  , 

Fornication.    See  Iretottlffif  • 


Gjcqcral  <:ounciU  ,  See  ^pttoti^ 
Gilbertine  monks.    See  ^^aSteUf^ 


'  * 
X.  C*  VERY   church  of  common  right  is  intitkd  to^^"y«^«* 
*^  houfc  and  ^Icbe.     And  the  affigning  of  thcfc  in**"**'**^ 
the  firft,  was  of  fuch  abfolute  n^effity,  that  without  theoi ., 
|io  church  could  be  regularly  confccrated.    Gibf,  661  •  (a) 

2.  The 


(«)  The  hoqfe  aod  glebe  are  both  comprehended  ander  tho 
word  man/e,  of  which  the  role  of  the  canon  law  is,  f^ndtnm 
eft  mt  umicmque  eccUfia  mmms  mtnfoi  integer  eJfyme  mUofervjtio 
fribn^nur,  Sfebn.  in  yerb.  A*.  5.  39.  i.  Lina.  254..  By  the 
17  6.  3.  c.  52.  intituled,  **  An  ad  to  promote  the  refidence  of 
the  parochial  clergy,*'  &c.  explained  by  the  21  Geo.  3.  e,  64* 
it  is  provided  that  the  incambent  of  any  ccclefiafttcal  lifing 
whereon  there  is  no  hoafe,  or  the  hoofe  is  ib  roinoas  that  one 
year's  rent  will  not  fuffice  to  repair  it,  may,  with  the  confeat 
pf  the  ordinary  and  patron,  borrow  a  fqm  of  money  not  ex- 
ceeding two  years  prpdpce  of  fuch  living,  for  the  pnrpofe  of 
irepainog  the  old  hoaie,  of  bnildihg  a  new  one,  and  moj  morU 
gage  the  glebe,  dthes;  iand  other  profits  of  the  living,  for 
twenty^five* years,  or  until  thp  money  fo  borrowed,  with  inte« 
T9^  and  coftf  •  fliall  be  repaid.  To  effeA  this  repayment,  the 
tncttmbent  fliall  befides  intereft,  if  refident,  pay  to  the  mort- 
gagee fife  per  cent,  if  non-refident  ten  per  cent,  per  anona 
f{  (he  principal  fum*  If  the  living  exceed  in  dear  yearly  nine 

iPol» 


Clebe  landi  are      S*  Tht  kc  &m(ih  af  die  glebc  IB  ia  db^fmu^i  fi 

in  abejruce,      |)^  FjTcaoli  hy^^  to  eicpcfi :  that  is,  ie  it  onlf  in  the  rc»i 

meaibFiiBCc,  «xpc£Ution»  aad  iotradaieiit  of  kur.*    i  ijf* 

3*2*  {P)  ,     . 

And  this  was  provided  by  the  wifdom  of  th«  htw*  liw 

th^  the  poribn  and  vicar  h^vse  the  cure  of  fouls,  wnA  are 

bound  to  celebrate  divine  fervice,  and  adminifler  die  facRM- 

ments :  and  therefore  no  afi  of  the  predeceflbr  (hall  make 

a  difcontinuaiic^,  to  tilci  aM^  thff  oolnr  of  the  fucceffi>r» 

and  to  drive  bim  to  a  real  adion,  whereby  he  might  be  de« 

fiitutcf  in  the  mean  time,     i  Inft.  341. 

FrMkold  khcreof  -  }.  Aftw  IndyfttoDy  the  freeh(rfd  of  the  glebe  is  m  the 

iotheparfoa.     parfon.      G ibf.  661. 

Yn  aoc  alien.  4*  But  yet  he  may  not  alic^nate  the  fame :  Concerning^ 
which,  it  was*  of  antient  tim6  ordained  by  a  conftitutioa 
of  archbi(bi>p./^ii^a9  a^foUowctk  i  Beipg  ViUSwg  to pr§^ 
vidifor  thith'demniiies'tf  cburcboy  Wi  do  tpallifi  ^  tbt  au* 
ibority  o/ibis  prefint  council^  that  n$  abbot  ^  prior ^  arcbdtaeon^ 
dian  sr  ofbor  having  any  farfinagi  sr  dignity^  nor  any  /i^- 
rinr  cUrk  Jball  pnfumt  tQfeU^  morigagty  infooff  At  novo,  or 
in  any  otbcr  manner  "aUinaio  (witbont  omrving  tbo/orm  of 
tbo  tanon)  the  pojffejjions  or  revenues  of  toe  dignity  or  cburch 
^mmitted  to.tbem^  to  their  Unsfolk  frjfrifrub^  ^'  (0  ^19  othir 
yfhat/bever»  Ana  if  anj  one  Jball  prejume  to  d§  contrary  beti' 
nntOj'  tbf  fame  Jhall  be  void\  and  he  who  fo  prefumetb  JMt 
he  deprive^  kj  bis  fuperior  tf  the  parfonage  or  church  xvbich 
be  bath  injured^'  unlefs  within  a  time  to  be  appointed  by  bis 
fetperior^  be  Jball  re/lore  at  his  own  expence  without  damage  /# 
tbi.  churchy  that  which  be  JiaU  have  aiienatod.  jM  moreover^ 
iff  who  jball  receive  any  ecclefiafiical  goods^  and  after  admoni'* 
iim  fbau  prefume  to  detain  tie  fame ^  Jball  be  excommunitateif 
and  not  abfohed  until  he  JbaH  make  rejiitution^  And  alfo  tbi 
gr  safer  prelates  Jball  obferve  the  fame.     Lind.  149, 

JnfesJfAt  novQj  That  is,  fo  as  that  the  grantee  fball 
take  to  hLm(t:lf,  and  bis  ^^c9fflbrs,  the  fruits,  fi^d  profits  of 
fhf  thing  granted  i|i  fee,  the  cdate  itimiiaiog  in  the 
grantor.    Lmd^  i49.--^Tbis  was  befose  the  ilatute  of 


* 

ioqU  an4  tb^e  be  1^  boof«  on  lU  or  it  be  rpipoos,  and  tbf 
in^upbept  9iaU  d^  tbi^l^  fit  to  lay  out  oae  yc^s's  iacoeie  ia 
repaKiog  lt#  nqr  «i^e  app|i(Atiaa  for  th^  benefit  of  (bis  a(^ 
and  (h^n  not  rcil^e  dniiBl  ap  weeks  witbii^  4Ay  ycw  tbi^  pa* 
troo  ami  ordip^ry  max  mps^Sge  the  livijsg  wiifaji^itf  biaiff  ^ 
th^  abone  parpoftp^.  Sc;^  (i^,  3Pi)aviMrl«nf^ 
(/)  S«a2|btt4m^. 


^Ubt  Hti\^%^  999 


^ufa  imptms  Hrr^um$  wbicb  prohibits  9)1  Ikch  giiAtt  m 
general.  # 

^1/^^  th/emng  thi  farm  tf  th  iq^i9\  Tbfft  if,  tbf 
bilhop  might  not  do  the  fame  without  con^nt  of  t;bo  chapr 
tfr  s  nof  other  fpclefia^iclcsi  witbout  ,thf  jconfeai;  of  the 

biftop.     I  hfl.  144*    3  C't  7S-  (?) 

GuatfT  prelaus]  That  is,  gfbater  (h^Q  the  abbot ;  aoj 
fo  this  coqftijtutioa  extendeth  alfo  to  the  b^ihops«  Lindp 
ISO. 

Apd  by  the  ftat|i.t^  pf  tbd  13  Ed.  i.  i|r  1.  f^.  41,  Cfwr 
brd  tbi  king  baib  ifdijwd^  that  if  abhots^  pru(rs^  kit^s  of 
hofpit^lt  and  Qtber  rfligms  b9Hfisfaifndi4b%him  or  by  bis  pro^ 

JffiiUrst  do  from  binafartb  alii^o  ih$  Itmds  givm  to  ihiiF 
oufis  by  Urn  or  by  his  progtnitors ',  tbi  lamdjball  bo  tai^n  int^ 
tbi  iipg*s  bm^Sy  and  holdeff  f  J(  bis  ^ilt^  ^  tlfo  furchfffir 
jhM  Ufi  bis  ricoviry  as  Will  of  tki  Iq^  qf  of  tbi  wm9 
ibqt  bi  paid*  4nd  if  tbi  bosi/i  Wirifounde4  by  an  iqrl^  ^« 
r^fl  or  ofb^r  pi^fift  \  f^r  tbi  lands  fo  alionidf  po  from  9^m 
or  from  V^bofi  qncifior  thi  land  Jo  qliiuid  wasgiym^JfusUboKvo 
q  writ  to  ricov^r  tbefamf  land  in  dimifno^  h  lih  nummr 
for  Iqnds  givfnfor  tbi  mqiqtinanfi  of  q  ikantry^  or  of  q  figbi 
iu  a  cburcb  or  cbapfl^  ^  otbtr  alms  to  bo  m^ntqinod^  if  tk% 
land  givin  bi  aliemd:  but  if  tbi  laudfi  givoqjfyr  a  obat^rf^ 
light f  fuftcnanci  ofponK  pi^pl^j  ^  ^*r  alms  /f  b$  mqiqtaifwf 
or  dom^  bi  not  uliimd^  ^ut  fsub  alms  is  witbdraum  by  ibq 
fpaci  of  two  ytars ;  an  aftionjhall  Ho  fo/r  tbf  doqor  or  iis  boir^^ 
tqdfmandtbi  landfogivon  its  depuffn^^  q\  it  is  ordainod  in 
tbi  jftatHti  of  Gloucefter  for  land^  loaftd  tq  d^t  QT  tq  r^ndof 
i^i  fourth  part  of  tbi  valui  of  iht  land^  or  morf. 

if  abbots^  Priors^  tapirs  of  bo^iiqls  and  other  nSgioosf  , 
houfis]  Seeing  this  a£t  be^innet^  ^ith  ^bbott,  and  €oa«* 
cludeth  v^ith  Qtber  religious  houfi^^^  bi(bops  ^p  npt  coca* 
preheiid^d  within  th^fe  vordsi  fpr  they  are  fuperior  to  «bp 
bots,  and  th^fe  words  [otbot  riUgious  bosifys]  ftkzM  exte|i4 
to  houfes  inferior  to  thea^  that  vifcre  naentioned  bef(ii<p» 
a/«V?.457. 

Or  othir  qlm^  to  bi  mqiiiit^in^d]  This  latter  claufe  pE- 
t^ndeth  to  lands  pr  tenements  given  to  any  ecdcfiaftical 
perfon  ;  that  is,  either  feligiqus,  as  abbqu,  or  priors  t  or 
fecular,  as  parfons  of  churches  or  atberi,  f^  the  finding 
of  a  chantry  firif  ft,  tff  of  a  lightf  or  any  other  charity  or 
alpis-deeds,  or  v?heq  |  chantiry  I?  i^^orpps^ttfd,  and  lanb 
given  for  maintenance  qf  the  faoxp,    ^  /^.  459, 


'<  ^> 


And 


3Po  M^t  Imhs; 


_  ♦ 


•  •      r » 


•  An^  tbis  branch  being  general,  the  fame  extendeth  m 
well  to  biflipps  and  all  otber  fecqlar.perfons  or  ecciefiafti* 
cat  as  religfous,  confii^lng  of  one  fole  perfoh  or  aggregate 
of  manjr.'    2  In/l.  450. 

>  Statute  rf  Giouceft^r]  Which  !•  that  of  the  6  EJ.  r. 
f.  4*  which  ordain^th,  that  if  a  man  let  his  Unci  to  farm; 
or  to  find  eftovera,  in  meat  or  in  doth,  ampunting  to  thq 
fourth  part  of  the  very  value  of  the  land,  and  he  which 
holdech  the  land  (o  charged  lettetb  it  lie  frelh»  fo  tl^at  the 
party  can  fin  J  no  diftrefs  there  by  the  fpace  of  two  or 
three  years  to  compel  the  farmer  to  render  or  to  do  as  19 
contained  in  the  writing  or  leafe ;  the  twp  years  being 
pafled;  the  Icflbr  (hall  have  an  adion  to  demand  the  land 
in  demeftie  by  a  writ  out  of  the  chancery. 

Yet  ftin^  chey  might  have  aliened;  thcS'  not  of  them- 
felves,  yet  with  proper  confent  9^  aforefaid  :  for  at  the 
common  law,  if  the  bi(bop  with  the  aflfcnt  of  his  chapter, 
dr  the  abbot  with  the  aiTeht  of  his  convrnti  and  tHe  iike^ 
had  aliened  the  land,  the  eftate  of  the  alierlee  could  not 
have  been  avoided ;  for  they  having  a  fee  fimple,  were' 
iiot  reftrliiried  from  alienation.  But  now,  by  the  ftatutes 
6f  the  I  £if/2.  6  .19.  and  13  Eliz.  f«  tO*  all  gi'ts,  grants, 
feofitnents,  conveyances  or  other  efiates,  if  they  be  con** 
trary  ta  the  tenor  of  the  faid  ^&t  refpeAively,  fhall  be 
litk/ty  void  and  of  none  e^Ted;  notwirhftanding  any  con^ 
felt  or  confirmation  whatfoever.     2  Z'^*  437- 

For  by  the  1  Eliz.  r.  i^.  with  regard  to  bi(hops,  it  is 
ena£led|  that  all  gifts ^  grd^ts^  fioffmeniSy  Jines^  ur  otbtr 
convtyancii  or  iftaies^  I9  be  had  made  dpne  orfyffered^  by  aw^ 
arehbiflibper  hijh^p^  of  any  honour iy  cajHis^  tnahors^  landt^ 
tenements^  or  other  hereditaments^  being  parcel  of  the  foffef^ 
fioni'ofhis  arehbijhoprici  or  bijboprick^  or  belonging  to  thf/amOf 
t9  an)  per/on  or  perfons^  bodies  peliii^i  cr  corporate^  whereby 
any  ejiate-jhould  or  may  pafs  from  the  fame  a^chbijhop  or  bi" 
Jhop^  or  ofiy  of  them  ^  other  thanfhr  the'  term  of  twenty*  one 
yearsy  or  three  iives^  fxornfuch  time  as  am  fucb  leafe  grant ' 
or  affurdnte ' Jball  bigin^  and  whereupon^  the  old  auufiomed 
yearly  rent  oir  more  Jhafi  be  referved  and  payable  yearly  during 
the  faid  term  of  twenty^one  years  or  three  liviS^^^JhaU  be  utj 
terfy  void  and  'of  none  effl^. 

And  by  the  13  El.  e.  10.  with  regard  to  all  other  fpl* 
ritual  perfons  and  corporations,  ft  is  enaded  as  followeth : 
For  that'  long  and  unreafonablo  leafes  made  by  eoUeges^  deans 
and  chapters^  parfons^  vicar Sf  and  othe^  having  fpiritual  pror » 
motions^  be  the  chief ejl  caufes  of  the  dilapidations  and  the  decay 
of  aiijpiritual  livings  and  hoJpiiaHty^  aid  the  utter  impoverifi" 
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iag  §f  ali  fucciffirs  incumjfints  in  ihefamt ;  it  is  tna^ul^  that 
all  liafes^  g^p^*  g^'ontSf  /eoffmtnis^  conveyanas,  or  ether, 
ijlatit  to  bi  mftdi  h^d  dam  or  fuffertd^  by  any  maftor  and 
fillows  of  any  coUigiy  dean  and  chapter  of  any  cathedral  or  col' 
Ugiati  churchy  majlir  or  guardian  of  any  hofpital^  parfon^  t//- 
car^  or  awf  other  having  any  fpiritual  or  ecclefiaftical  living 
or  any  boufes  lands  tithes  tenements  or  other  hereditamfnts^ 
being  parcel  of  the  poffeffums^fany  fuib  college  cathedral-  chunh 
chapel  bofpital  parfonage  vicarage  or  other  fpiritual  promotion^  ^ 
^r  any  ways  appertaining  or  belonging  to  the  fame  ^  to  any  per-^ 
fan  or  ptrfons  bodies  politick  or  corporate  {other  than  for 
thi  tttm  of  one  and  twenty  years^  or  three  iivesj  from 
the  time  that  any  fuch  lea  ft  or  grant  Jball  be  made  or  grant" 
edf  whereupon  the  accujiomed  yearly  rent  or  more  Jhall  be 
referved  and  payable  during  thefaid  term)  JbaU  be  utterly  void 
and  of  none  effeSi. 

So  tb^t  now  they  may  not  alienate,  altho'  with  confeot 
as  aforefaid,  for  longer-term  than  twenty-one  years  or 
three  lives. 

5.  Nor  by  the  fame  rule  may  they  exchange,  though  Sfcbinte. 
they  do  it  with  like  confent ;  as  it  was  laid  down  in  Tur*- 
ther^oczh^T.  40  Eliz*  where  the  parfon  exchanged  his 
elebe  land,  and  died ;  and  though  the  fucceflbr,  by  entring 
into  the  exchanged  lands  and  taking  the  proBts  did  bind 
himfelf  for  his  ovin  time  (being  made  before  the  13  ^'//z.) 
it  was  declared,  that  no  fuch  exchange  fince  the  i  3  Eliz* 
Could  be  eood.  Yet  in  the  chancery  reports  5  C  in  the 
cafe  of  Morgan  and  Clerk^  we  .find,  a  decree  made  to  con- 
firm an  exchange  of  glebe  for  other  landf.  Gibf  661.  , 
But  this  is  ufualTy  done  by  aA  of  parliament. 

But  as  exchanges  in  either  of  the  ways  ablovementioned 
cannot  be  made  without  confiderable  expence,  it  hath 
been  fometimes  pradtifed  (efpecially  in  laying  together 
(inall  quantities  of  land  for  the  fake  of  inclofure  and  im- 
provement) for  the  incumbent  to  make  an  exchange  during 
his  own  time,  in  which  his  fucceflbrs  alfo  will  find  the 
fame  advantage  ;  until  by  length  of  time  all  remembrances 
where  the  lands  formerly  lay  ihall  be  worn  out:  which 
although  it  doth  not  operate  to  eiFe£l  a  legal  title,  yet  no 
perfon  being  grieved  thereby,  will  probably  never  be  in- 
quifcd  into  and  difannulled. 

.  And  by  the'^i  (?.  Ji.  2.  r«  10.  where  a  benefice  hath 
been  augmented  by  the  governors  of  queen  Anne's  bounty, 
it  (hall  be.  lawful,'  with  the  cohcurreiice  of  the  faid  go- 
vernors, and  the  incumbent^  patron,  and  .ordinary,  to 
exchange  all  or  any  part  of  the  eftate  (cttleJ  for  the  aug*[ 

*  mehtatioQ 


;-3<^ 


^thtt^  iientt^. 


TjEARTH  PENNY  »  «  prercription  for  the  tal^ 
r^-  of  wood  cat  down  and  ufad  for  fuel. 


Reieiy,  irh*t    '*  T  '^  fecmetb,  thit  among  prdteftadtl  b^fery  is  taken 

-^  to  be  a  falfe  opinion  repugnant  to  fome  point  of 
do£trine  clearly  revealed  in  fcripture,  and  either  abfolutely 
cflential  to  tbe  chriftian  faith,  or  at  leaft  of  inoft  high  im* 
.    portance.     i  Htm).  3.  ^ 

But  is  impoffible  to  Yet  down  all  the  particular  errora 
which  may  properly  be  called  heretical,  concerning  which 
there  are  and  always  have  been  fo  many  intricate  difputet : 
however  the  following  ftatute  of  the  i  EL  c.  I.  which 
ereded.the  high  commiiBon  court,  having  retrained  the 
faiOe  from  adjudging  any  points  to  be  heretical,  but  fucb 
as  are  therein  expreSed  %  it  hath  been  fince  gendrally  hoi- 
4)en,  that  altho'  the  high  commiflion  court  was  aboliOied 
by  the  ftatute  of  the  16  C  i.  r.  1 1.  yet  thofe  rules  will  be 
good  direfiions  to  ecdefiafiical  courts  in  relation  to  herefy* 
1  Him.  4. 

By  which  faid  ftatute  of  the  lELe.  t.  it  is  enaded  as 
jfblloweth :  All  fucb  jurifdi£liom  prhfiUgis  fuperimties  and 
prebemimncet^  fpiritual  and  ecdejiafiicalj  as  by  anyfpiritual  tr 
tcdefiaftital  pwnr  or  authwity  bavi  birtufort  ban  or  may 
JawfuUy  bi  fxirci/id  ornfgdfor  tbt  vifiiation  ofibi  $c€Ufiafiical 
Jlati  and  ptrfint^  and  for  n formation  ordgr  and  iom£lion  ^ 
tbi  Jamty  and  of  all  manmr  of  berefus  fcbifmi  oiufos  ojftntis 
contempts  and  enormitiiSj  JbaU  for  evor  bi  united  and  annexed 
U  tbe  imperial  croym  of  this  realm,     f.  17* 

And  fucb  perfons  to  whom  the  queen  Jhall  by  letters  patents 
under  the  great  feal  give  authority  to  executo  any  jnrifdiSien 
fpirittusL,  JbaU  not  in  any  wife  have  power  to  adjudge  any  mat* 
ter  or  eaufe  to  be  btrefyy  but  only  fucb  as  heretofore  have  been 
4djudged  to  be  herefy^  hy  the  authority  of  the  canonical fatip^ 
turesf  or  by  fome  of  tbe  firji  four  general  councils'^  or  by  any 

J  tber  general  council  wherein  the  fame  ivas  dttlafed.bireff  by 
he  exprffs  and  plain  words  of  the  faid  canonical  fcriptures^  or 
Jucb  as  hereafter  JbaU  be  judged  or  determined  to  be  borefy^ 
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,  If  thi  high  cmtrt  cf  parUamiHt^  with  ili  ajfent  of  the  clergy  i^ 
the  conveeethon.     T.  36. 

And  this  is  <bc  iirft  boundary  that  was  fet  to  the  extent 
of  herefy  as  to  thetnatter  thereof,  what  only  fhall  be  ad- 
judged hcrefy.     i  //.  W/406. 

The  ground  of  making  which  limitation  was  a  retrofped: 
to  the  times  of  popery,  in  which  every,  thing  was  adjuJi^ed 
herefy,  that  the  church  of  Rome  thought  fit  to  call  by  that 
name,  how  far  foever  in  its  own  nature  ^rom  being 
fundamental,  or  from  being  contrary  to  the  gofpel  and 
X\vt  ancient  doArine  of  the  catholick  church  y  fuch  as 
fpeaking  againft  pilgrimages,  againft  the  woifhip  of 
ioiQgcB,  againft  the  neceffiry  of  auricular  confeifions,  and 
'  the  like.     Gibf.  352. 

Infomuch  that  the  canon  law  reckons  ap  eighty-eight 
different  forts  of  herefy.     AjL  Par.  290. 

T*he  ad  indeed  is  not  fo  particular  and  certain,  as  might 
have  been  wiflied  ;  for  according  to  the  inclinatioQ  of  the 
judge,  poiSbly  fome  would  determine  that  to  be  herefy  by 
the  canonical  fcriptui'es  which  is  not  at  all  herefy,  nor  coti« 
trary  to  the  canonical  fcriptures;  buthowfoever,  it  brought 
herefy  to  a  greater  certainty  than  before,     i  H.  H.  407.. 

2.  Lord  Hale   fays;    Before  the  time  of  Richard  the  Power  of  the 
fecond,  that  rs,  before  any  a£ls  of  parliament  were  made  controwtion  to 
ttbotit  hereticks,  it  is  without  queftion,  that  in  a  convocation  *"^'*"*  tb«ieof. 
of  the  clergy  or  provincial  fynod,  they   might   and  fre- 
quently did  here  in  England  proceed  to  the  fentencing  g^ 
hereticks.     i  H.  H.  390. 

Mr.  Hawkins  fays ;  It  is  certain  that  the  convocation 
may  declare  what  opinions  are  heretical :  .but  it  hath  been 
"quefiioned  of  late,  whether  they  have  power  at  this  dav 
to  convene  and  convid  the  heretick.  i  Haw.  4.       * 

And  Dr,  Gibfon  faith  ;  How  f^^r  the  convocation  of  each 
province,  which  had  once  an  undoubted  right  to  conviaaad^ 
puniQi  hereticks  in  a  fynodical  manner,  doth  ftill  retain 
or  not  retain  that  authority,  he  will  not  prefume  to  fayi 
until  the  judges  (hall  be  clear  and  final  in  their  opinions, 
and  that  point  (ball  h^ve  received  a  judicial  determina- 

,tion.     Gibf.^si' 

3.  The  diocefao  alone,  as  to  ecclefiafiical  cenfures,  may  p^^erof  tlie 
doubtlefs  proceed  to  feiitence  herefy.     i  H.  H.  392.  i  ordioary. 
Haw.  4*  * 

.   And  fo  might  he  have    done  at  common  law,  before 
any  ftatute  for  herefy  was  made.     3  Infi,  39. 

But  it  is  faid,  that  no  fpiiitual  judge,  who  is  not  a  bifhop, 
bath  this  power*     X  Haw.  4. 

•  Vol.  !!•  X  And 


And  it  bath  been  queftioned,  whether  t  convlfitotf  be% 
lore  the  ordinary  were  a  fufficient  foundation,  whereon  t^ 
ground  the  writ  Jg  harttko  iomburtndo^  as  it  is  agreed  that 
a  conviftion  before  the  convocation  was.     i  Haw.  4. 

For  anciently,  the  temporal  cotirta  would,  not  ofually 
burn  the  offender,  without  a  femence  from  a  provinciaf 
fynod.     I  /A  ti.  3q^2. 
f&imfA  ib«  4.  tl  h  certain,  that  a  ilian  cannot  be  proceeded  againft 

ftfliyoraicourtr.  jit  the  common  law  iw  a  temporal  court  mereljr  for  he* 
tt^J  •  yet  if  in  maintenance  of  his  errors  he  fet  op  conven* 
tides  and  raife  fa^ions,  which  may  tend  to  the  diflurbanct 
of  the  public  peace^  it  feemeth  that  he  may  in  this  refped 
Be  fined  and  imprifoned  upon  an  indiflmeat  at  the  common 
Taw.     f  Htn/b.  4. 

Alfo  a  temporal  jodge  may  inciiJentally  take  knowledge, 
whether  a  tenet  be  heretical  or  not :  as  whcnr  6ne  was 
committed  by  force  of  the  (latute  of  the  2  H.  4.  #.  15. 

i which  is  now  repealed),  for  fay ino  that  he  was  not  bound 
y  the  taw  of  God,  to  pafy  tithes  to  the  curate ;  and  ano- 
ther, for  faving  that  tho'  t^e  was  excommunicate  before 
men,  yet  he  was  not  (b  ()efore  God ;  the  temporal 
<^urts,  on  an  habeas  corpus  in  the  firft  cafe,  and  an  adiof 
of  falfe  jmprifonment  in  ihe  other,. adjudged  neither  of-t he 
points  to  be  herefy  within  that  (iatute ;  for  the  king's  coprta 
will  examine  ah  things  which  are  ocdained  by  flatute, 
I  Haw.  4. 

Alfo  \ti  a  (fuate  impidlt^  if  the  bifiiop  plead  that  he  re« 
&fed  the  clerk  for  herefy  ;  it  feems  that  he  muft.fet  forth 
the  particular  pointy  that  it  may  apfpear  to  be  befetical  to 
the  court  wherein  the  ^£tion  was  brought,  which  having 
eogoizatice  of  the  original  caufe  muflTby  confequence  have 
a^power  as.ro  all  incidental  matters  ncce&ry  for  the  dcr 
ternrinatroA  thereof.     1  Haw.  4J 

But  if  a  perfoA  be  proceeded  againft  as  an  beretick  in 
the  fpiritual  co^rtpr^/ahfeanim^^  and  thinking  himfelf  ag- 
grieved, his  proper  remedy  feems  to  be,  to  bring  his. appeal 
to  a  higher  etclefiaftiol  court,  and  not  to  move  for  »pro* 
hibition  from  a  temporsri  one,  which,  as  it  feeme  i»  be   ^ 
agreed,  cannot  regularly  decermtne  or  difcufc^  what  Ihal^ 
be  called  herefy.     i  Haw,  4. 
IKoWpuoUbaBIe.      ^.  Th^re  IB  no  doubt,  but  that  at  the  cofnmon.  law  ont 
^onviSed' of  herefy,  and  refufing  to  abjure  it,  or  falling 
i'nto  it  again  after  he  hKad  abjured  it,  might  be  borned  by  force 
6f  the  wrft  de  haretico  .comburmd^   which' was *gran table 
out  of  chancery  upon  a  certificate  of  fuch  conviction  ^  but 
it  is  fudf  that  be  forfched  nertber  *lands  nor  goods>  beq^ofo 
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the  proceedings  againll  hioi  were  only  pro  fabite  anima. 
But  at  this  day,  the  faid  writ  di  harettco  comburendo  is 
aboliflied  by  the  fiatute  of  the  29  C  2.  r.  9.  and  all  the 
old  fisitutes  which  gave  a  power  to  arreft  or  imprifoo  per* 
fotis  for  herefy*  or  introduced  any  forfeiture  on  that  ac- 
counc)  are  repealed :  yet  by  the  common  law,  an  obAinate 
herctick  being  excommunicate,  is  ftill  liable  to  be  impri- 
fonrd  by  force  of  the  writ  de  txcGmmunicato  Capiendo^  till  he 
make  fatisfadion  to  the  church,     x  Haw,  4,  5. 

B/  which  faid  fiatute  of  the  29  C  2.  c.  9.  ic  is  ena£l*^ 
ed  that  the  writ  C6mfn§nly  caHid  breve  de  haeretico  combu* 
reodo,  uith  all  procefs  and  proctedingi  theriup§n  in  ordiT  to 
thg  ixickting  fucb  wnt^  $r  folUwing  or  diptuding'tbirtypon^ 
and  all  punijhment  by  deaths,  in  purfuanci  of  any  tccltfiaflUal 
^iHfkriiy  Jbali  be  utterly  taken  auay  and  aboVJhtd,     f.  1 . 

Prmdtd^  that  nothing  in  this  a^  /halt  extend  to  take  awaf 
or  abridge  the  juri/aiSiion  of  pretejiant  archbijhope  or  bijbops^ 
or  any  other  judges  of  any  ecclejidftlcal  courts^  in  cafe  ofatbeifm^ 
blalpbemy^  berefy^  or  fcbifm^  and  otber  damnable  do^rhus  and 
opinions ;  but  thai  they  may  proteed  to  punijk  the  fame  ac^ 
eording  to  bis  majfjiys  eccltfiaftical  laws^  by  excommunication^- 
deprivation f  digradation^  and  otber  ecchfiaftical  e/enfures^  noi 
extending  to  deaths  infuchfort^  and  no  other ^  as  they  might 
pave  df^ne  before  the  making  of  this  a^^     f.  2. 

As  tbey^might  have  done  before  the  making  of  this  a^]  Up* 
on  the  abrogating  of  all  the  ancient  ftatutes  made  againft 
bereticks,  the  cognizance  of  hcrefy  and  punifbment  of  he-* 
retickt  returned  into  its  ancient  channel  and  bounds;  and 
now  belongs  to  the  arcbbifbop,  as  metropolitan  of  the 
province,  and  to  every  bi(bop   wiihin   his  own    proper- 
diocefe^  who  are  to  punifii  only  by  ecclefiaftical  cenfures^- 
And  fo  (faith  lord  Coke)  it  was  put  in  ure  in  jill  queen 
Elizabeth's  reign;  and  it  ic  was  refolved  by  the  chief  juf- 
tice,  chief  baron,  and  two  other  of  the  judges  upon  con- 
fultation  in  the  9  Ja»  in  the  cafe  of  Legate  the  heietick* 
Gibf.  353.  (11) 

But  as  no  peribn  can  be  indified  or  impeached  fojr  he- 
itfy  before  any  teovporal  judge,  or  other  that  hath  tempo* 
ral  jurifdi£)ion  ;  fo  if  a  heretick  be  convidted  of  herefy, 
and  recant,  he  may  not  be.  punitbed  by  the  ecclefiaflical 
law  :  as  we  refolved  in  the  9  Ja,  in  the  cafe  of  Nicholas 
Fuller.    Gibf.  353.  (*) 


^iMWa 


(m)  a  BrownL  41.     3  Imjt,  c.  5.  ef  berefj,     zs  Rep.  95. 
\f)  II  Rep*  44. 
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y  7£  RIOT^  in  the  faxon  hengeot^  from  i5^/,  an  artDTr 
^^  and  ^^tf/,  a  march  or  expedition ;  was  firft  paid  in 
arms  and  horfes»  to  the  k>rd  of  the  fee.  It  was  the  prac- 
tice alfo  to  have  a  her  lot  paid  to  the  parifh  prteft  ;  which 
was  commonly  the  heft,  or  fecond  beft  horfe  of  the  deceafed, 
led  before  the  corps,  and  delivered  at  the  place  of  fc* 
pulture.     Dalr.  Feud.  54.  Kin^  Par.  jtnt.  Glofs.  {y) 

And  this  was  in  the  n-^ime  of  a  mortuary  or  corfe  pre* 
fent:  and  fo  it  was  injoined  by  a  cbnftitutton  of  arch- 
bifhop^  M^'inehelfea^  ih^x  if  a  perfcn  at  the  time  of  his  death 
had  two  or  more  quick  goods,  the  firft  beft  fhould  be 
given  to  him  to  whom  it  was  dde  (that  is/ to  the  lord  of 
the  fee) ;  and  the  ftcond  beft  fiiould  be  i^ftrved  to  the 
chufch  where  the  deceafed  p^rfon  received  the  facram^nts 
•whiUl  he  lived.     Lind,'\%^\ 
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1.  T>Y  the  5  i  6  Ed.  c.  3.      Forofmmh  as  at  all  tmts 

^  men  ie  nat  fo  mindful  t$  laud  and  praif§  Godyft  ready 

U  re/ort  and  hear  God's  hdfy  wordy  and  t9  come  to  the  "koiy 

coPUfntinimj  and  vthet  laudah'k  rites  which  are  to  hi  ebferved 

in  il/eryehri/lian  congregation y  as  their  bounden  duty  doth  re» 

^ire ;  iheref&rt  to  cad  men  to  remembrance  of  their  duty  and 

•r#  hei^  their  infirmity y  it  hath  been  wholejomely  provided,  that 

tbire  fhould  he  fomt  certain  times  and  days  appointed^  wherein 

ihi  chriflians  Jhould  ceafefrem  alt  other  kind  of  labours ^  and 

fhould  apply  iberrifelves  only ' and  ivholly  ttnto  the  aforefaid  holy 

works^  properly  pertaining  unto  true  religion ;  Ae  which  times 

and  days  fpecially  appointed  for  the  fame  are  called  holidays^  ndi 

foY  ibe  matter  or  naiure  either  of  the  tim^-or  doy^  nor  for  any 

of  the  faints  fake  whofe  memories  are  had  on  thofe  days  ^fs,r 

f^  dU  Hiays  "emd  times  'confidefed  are  God^s  creatures^  and  all 

of  kko  hothtefs)  but  for  the  nature  and  condition  of  thefi 

•godly  and  holy  works  wheroivkh  onfy  God  is  to  be  nonouredy 

and  the  congregation  to  be  edified^  tohenunto  fiecb  times  ami 


(^ }  2  £1.  Cm.  422. 
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Jayi  arifanSiifiid  and  hallowed^  that  is  to  fay  ^  ftparatidfr$m 
all  profane  vfes^  and  dedicated  and  appointed  nnt  unto  any  faint 
$r  creatufij  but  onfy  unto  God  and  his  true  worjhip  %  neither  is 
it  ^to  be  tbcught^  that  there  is  any  eertain  time  or  definite  num^ 
her  of  days  prefer ibed  in  holy  fcripture^  but  that  the  appointment 
both  of  the  tiMey  and  alfo  of  the  number  of  days^  is  left  by  the 
authority  of  God's  word  to  the  liberty  of  Cbrifl  s  cburcb^  to  hi 
determined  and  afjigned  orderly  in  every  country^  by  the  difcre^  ' 
tion  of  the  rulers  and  miniflers  thereof  as  they  /hall  judge  moft 
e^epedient  to  the  true  fetting  forth  of  God^s  glory ^  and  the  edi* 
fication  of  their  people  :  it  is  therefore  ena^ed^  that  all  the  days 
hereafter  mentioned  ft>ali  be  kept  and  commanded  to  he  kept 
holidays^  a^d  none  other  i  that  is  to  fay ^  all  Sundays  in  the 
yoar^  the  doyt  of  the  fea/l  of  the  circumcifion  of  our  Lord 
Jefks  Chrifl^  of  the  epiphdny^  of  the  purification  of  the  blejfed 
virgin^  of  St.  Matthias  the  apo/lle,  of  the  annunciation  of  the 
itemed  virgin^  of  St.  Mark  the  evangelifi^  of  St.  Philip 
an^  Jacob  the  apofiles^  of  the  afcenfim  of  our  Lord  fefus 
Chrijty  of  the  nativity  of  St.  John  Bapti/f,  of  St.  Peter 
the  apofi/e,  cf  St,  James  the  apoflle^  of  St.  Bartholomew 
the  apoflle^  of  St.  Matthew  the  apofile^  of  St.  Adichael  the  . 
atchangel^  of  St.  Luke  the  eva^gelifl^  of  St.  Simon  and 
Jude  the  ap^iesy  of  all  faints^  of  St.  Andrew  the  aptfile^ 
of  i^t'  Thwtas  the  apofile^  of  the  nativity  of  our  Lord^  of  St. 
Stephen  the  martyr^  of  St.  John  the  evungeiifl,  of  the  holy 
innocent Sy  monday  and  tuefday  in  e after  weeky  and  monday  and 
tutfdtiy  in  whit  fun  week  ;  afid  that  none  other  day  /ball  be  kept 
and  commanded  to  be  kept  holy,  or  to  ahfiain  f^om  lawful  bodily 
labour,     f.   i.  ' 

j/nd  it  fbali  be  lawful  to  all  archhijhofs  and  bifhops  in  their 
diocefes^  and  to  all  other  having  ecclefuftlol  or  fpvritual yurif* 
di^ion^  to  enquire  of  every  perfon  thai  fholi  offend  in  the  pre* 
miffes^  and  to  puni/h  every  fuch  ojfendtr  by  the  cerfures  of  the 
cburcb'%  and  to  enjoin  them  JUih  penance  as  the  fpirituat  judge 
by  his  difcretion  fhall  think  meet  and  convenient,     f.  3, 

Provided ^  that  U  jhaU  be  lawful  for  every  hufbandman^  la-^ 
hourer^  fifherman^  and  every  other  ptrfon  of  what  ell  ate  ^  degree^ 
or  condition  he  bCy  upon  the  holidays  aforefaid^  in  harvefty  or 
at  any  other  time  in  the  year  when  necejftty  fhall  require^  to 
labour^  ridCy  fifh^  or  work  any  kind  of  work,  at  their  free 
ttfills  and  pleajure.     f.  6. 

Provided^  that  it  Jhall  he  lawful  to  the  knights  of  the  right 
honourable  order  of  the  garter^  to  keep  and  celebrate  folemnlf 
rift  feafi  of-4har  order^  commortly  callei  St.  George*s  feaft^ 
yearly  on  the  2idy  23^,  and  2^th^days'f  April  emd*(it  fuch 
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3IO  l^lilid^« 

Miir  tmn  as  yearly  fimll  be  thvgbt  eopvinittfi  ly  tht  Hug  and 
tbi  faii  knights  9f  the  faid  honourahU  trder^     f.  y « 

This  a£t  wai  repealed  in  the  firft  year,  of  queen  Mary  ; 
«fid  in  Che  firft  of  queen  Eltzabeth  a  bill  to  revive  the  fame 
waji  brought  into  parliament,  but  paflVd  n6C ;  fo  that  the 
repeal  ol*  queen  Mary  remained  upon  thi^  ad  till  the  firft 
year  of  king  James  the  firft,  when  thi«  repeal  was  taken 
off.  In  the  mean  while,  the  kalendar  before  the  book  of 
common  prayer  had  direded  what  holidays  fiiould  be  ob- 
ferved;  and  in  the  articles  pubiiflied  by  queen  Elisabeth 
in  the  feventh  year  of  her  retgn,  one  was*  that  there  be 
none  other  holidays  obferyed,  befides  the  fuodays,  but 
only  fuch  as  be  fet  out  ^^x  holidays  as  in  the  faid  ftatute 
of  the  5  &  6  Ed.  6.  and  in  the  new  kalendar  authorized 
by  the  queen's  majefty :  who  appears  in  other  infiances 
(as  (be  did  probably  in  this)  to  have  greatly  difliked  the 
parliament's. intermeddling  in  matters  of  religion,  the  or* 
dering  of  which  (be  reckoned  one  great  branch  of  the 
royal  fupremacv.  Gihf.  245. 
Feaflt.  2.  Rubrick  before  the  common  prayer.    A  tM$  •/  nU 

thi  fiofti  that  art  t9  be  ahfirved  in  the  ehtirib  «f  Englani 
tbrougb$9it  thi  year  ;  All  fnndays  in  the  year ^  the  etr* 

immafmn  0/  eur  Lord  ^jefus  Chrift^  the  epiphany^  the  eanver^ 
Ji^n  ef  St^  PauU  the  purificatien  af  the  bUffed  virgin^  St. 
Matthias  the  apefile^  the  anfinnciatien  ef  the  bieffed  Wgii^ 
St.  Mori  the  evangeliji^  St.  Philip  and  St.  James  the  ap$* 
^les^  the  afcenfim  of  eur  Lord  Jefus  Chrift^  St,  Barnabas^ 
the  nativity  ef  St.  John  the  Baptt/t^  St-  Peter  the  apefile^  St. 
y antes  the  apoffle^  St.  Barthelemew  the  apoflkf  St,  Afatihew 
the  apeftk^  St.  Michael  and  all  angels^  St,  Luke  the  evange^ 
//>?,  Si.  Siman  and  St.  Jade  the  ape/lies^  all  faints^  St.  An* 
drew  the  ape/lie^  St*  Thcmets  the  apeftb^  the  nativity  af  anr 
Lerd^  St.  Stephen  the  martyr^  St.  Jehn  the  evangeltfl^  ^  the 
hely  inneeentSn  menday  and  tuefday  in  eajler  week^  menday  and 
tue/day  in  whitfun  week. 

In  this  table  it  is  bbfervable,  that  all  the  fame  days  are 
repeated  as  feafts^  which  were  rnaSed  tn  be  bplidayt 
by  the  aforefaid  ftatute:  and  alfo  thefe  two  are  added^ 
viz.  the  eenverfion  ef  St.  Paal^  and  St^  Barnabas^  which 
perhaps  were  omitted  out  of  the  ftrute,  becaufc  St* 
Paul  and  St.  Barnabas  were  not  accounted  of  the  number 
of  the  twelve.  But  in  the  ruhrick  which  prefcribeth  the 
leflbns  proper  for  helidaysy  thofe  two  feftivils  are  fpecified 
under  the  denomination  alfo  of  holidays.  But  their  eves 
ar;  not  appointed  by  the  kalenc'dr,  as  the  eyes  of  the 
p^hefs  are,   to  be  f^fling  days. 

2.  By 


l^oUda^s*  sit 


3.  By  Can.  'ji.  No  minifter  (hall,  without  the  Itoencep^l^So,^^^ 
And  diredion  of  the  bi(hop  under  hand  and  feal,  appoint 
or  keep  any  folemn  f«ifts,  either  puhUckly,  or  in  any  pri- 
vate houfes^  other  than  fuch  as  by  law  are^  or  by  publick 
authority  (hall  be  appointed,  nor  (hall  be  wittingly  prefent 
ac  any  of  then  1  under  pain  of  fufpeniion  for  the  Orh 
fault,  of  excommunicatiofi  for  the  fecond,  and  of  depo* 
ficion  from  the  miniftry  for  the  third. 

By  the  2  &  3  Ed.  6.  c.  19.  jflbeit  the  iing*s  fubjtlff 
now  having  a  mire  perfs^f  an  J  dtar  light  ffthi  g§fpit  and 
irm  ward  afGnd^  through  the  infiniti  mercy  andelemenej  efal* 
ndghty  Gad^  by  the  handi  lOf  the  king^s  nu^efty^  and  hit  muft 
mabli  father  ef  famous  memory^  and  thereby  perceiving  that  one 
daey  or  one  And  of  meat  of  it  fclf  it  not  more  holy^  more 
pttrg^  or  more  than  than  another  \  yet  forafmuch  at  dtvert  of 
the  kingU  fuhyeitt^  turning  their  knoftdedge  herein  to  fatisfy 
iheir  fenfuaUiy^  have  of  latk  timet  more  ihan  in  oimrt  paji 
broken  and  contemned  fuch  abflinenco  whioh  4tafh  been  ufed  in 
thit  realm^  upon  the  fridayt^  and  faturdayt^  the  embring  dayt^ 
and  other  dayt  common^  caikd  vigilt^  and  in  ient^  and  Mar 
etccuftomed  timet :  the  binges  majefly^  eonfdering  that  due  anet 
godly  abftinence  it  a  mean  to  virtue^  and  conjidering  alfo  fpe* 
eiaUy  that  fifiert  and  men  ufing  the  trade  of  living  by  fijhing 
in  the  fea  may  thereby  the  rather  be  fet  on  wort^  and  thett 
by  eating  offifit  much  fl*fo  fieall  ie  faved  and  increafed  \  and 
edfo  for  divoro  other  coifiderationt  and  tommoditiet  of  thio 
realm^  doth  ordain  and  enaH  with  the  ajfent  of  the  lordt  fpi* 
ritetal  and  temporal  and  the  commont  in  ibit  prefent  parliament 
affembUd^  that  all  manner  of  ftatu*et  kfwt  conflitutiont  and 
ufaget^  concerning  any  manner  of  fafting  or  abflinenco  from 
any  kindt  of  meatty  heretofore  in^  thit  realm  made  or  ufed^ 
fhail  lofe  their  faru  andflrengtby  and  be  void  and  of  none  effe£i.  - 
i\  ff. 

j/nd  #^  that  no  perfon  /ball  wiUmgly  and  wittingly  eat  any 

manner  of  f/h  upon  any  friday  or  iaturday^  or  the  emhring 

dayt^  or  in  lent^   nor  at  any  other  day  commonly  reputed  as  a 

/i/h  day^  wherein  it  hath  been  commonly  ufed  to  oat  fijh  and  not 

Jlejhi  on  pain  of  10%  for  the  firfi  affenee^  and  imprifenmtnO 

for  ten  daye^  and  during  the  time  ^  hit  imprifonment  to  ab» 

Jlainfrcm  eating  any  manner  of  fl$jb\  for  the  fecond  offence 

2^9,  Oftd  imprifmment  twenty  days^  and  during  the  time  of 

Ait  imprifonment  to  abftain  from  eating  any  manner  offlejb  t 

motdfo  tike  pain  and  imprifonment ^  at  ofien  as  he  Jhall  after* 

Vftu'dt  offend,     f.  2,  3% 

jfnd  the  psjiittt  of  gaol  delivery ^  and  of  the  peacOy  Jhali 
i0tfO  powtf  to  ingtiite  ofy  hear^  and  detormine  thefamo }  >at  in 

X    4  ^6/i$ 


€0fi4  ^fti^fptrfu  ^  ^f^^^  ojfifUi  ogaimft  tb^piaa :  Half  \f 

which  f«rf$ituris  JbaU  ki  U  iht  king^  and  he  iflrtated  int§  tb^ 

♦  exchiqutr^     as   othtr  fines  for  any   inffafs  or  other   offenca 

againfi  the  ptau  \  amd  half  to  hi^  that  wiU  fif$  in  any  of  the 

king's  courts  of  record,     f.  4. 

^  provided^  thai  this  ftatute  Jhall  mt  extend  to  any  ferfin 

that  hath  okiained  any  licence  of  the  king  1   nor  to  any  perfam 

keivig  in  great  age,  and  in  deUlity  and  wakntfs  tberekj ;  nor 

to  any  ferftn  being  fick  or  notably  httrt^  without  fraud  orcovin^ 

during  the  time -of  his  fitknefs  \  nor  to  any  woman  hrhtg  with 

.    ehild^  or  lying  in  child' hed^  for  eating  of  fuch  ene  kind  of flefh 

Oi  Jbe  /ball  have  great  lufl  unto ;  nor  to  any  ferfon  being  m 

.  prtfon  for  any  other  offence  than  againft  this  a£f  ;  nor  t§  any 

th*t  Jhall  be  the  hinges  tieutenant  deputy  or  captain  of  amy  of  his 

tnajefiys  army  hold  or  fortrefs^  but  the  fame  themfefves  may  eeei 

fiejh^  and  licenje  their  foldiert  to  do  the  fame^  in  time  prw'^ 

hihited^  upon  the  want  and  lack  of  ether  kind  of  vi£iuais\  nor 

to  St*  L'iurenee  even^  St*  Market  day^  or  any  ether  day  or  evem 

being  abrogate  ;  neither  to  any  fuch  as  heretefre  have  obtained 

any  i/eencg  indue  form  of  the  archbtjbop  of  Center  bury,     f.  5. 

^  Jnd  all  archbijhopsy  bijbeps^  archdeacons^  and  iheir  officers 

Jhall  have  power  to  enquire  of  offenders  in  the  premiffes  :  and 

prefint  the  fame  tofuch^  from  time  to  timet  ^s  by  virtue  of  tins 

a£l  have  amhoriiy  to  bear  and  determine  the  fame.   .  f.  6. 

Provided^  that  no  perfon  be  molefled  on  this  aG  exeept  ho  be 
accujed^  .conVented^  or  indiSied^  within  three  months  after  the 
offence  comrfuttt'd,     f.  7. 

By  tl>e  5  &  6.  Ed#  6.  c.  3.  Every  even  or  day^  next  ge^ 
ing  before  any  of  the  aforefaid  days  of  the  feafls  of  the  nati^ 
vity  of  our  Lord^  of  eafiery  of  the  afenfsen  of  our  Lord^ 
pentecofi^  and  the  purification^  and  the'  annunciation  of  Hfo 
aforefaid  bleffei  virgin^  ef  all  faints^  and  ff  all  t  he  faidfeafii 
of  the  apsftles  \  other  than  of  St.  John  the  evangelijl^  and  Pit* 
lip  and  Jacob)  Jhall  befafiedj  and  commanded  to  be  kept  and 
objerved  f  and  none  other  even  or  dayJhetU  be  commanded  to  be 
ffjlrd,     f  2. 

And  it  Jhall  be  lawful  to  all  arehbijhopt  and  h'Jbops  in  their 
eUocefes^  and  to  aU  other  having  etcleliafiical  or  fpiricual  jurif" 
di^soUi  to  inquire  of  every  perfon  that  foall  offend  in  the  pre* 
miffety  ^ftd  to  pwiijh  fVfry  fuch  offender  by  the  cenjures  of  the 
thurih^  and  td  en)  in  them  fuch  penance  as  the Jpiritual  judge  by 
his  difcreiion  fi>all  think  meet  and  convenient,     f.  3. 

Provided^  that  thts  a^  Jhall  nst  extend  to  abrogate  #r  take 
away  the  abtimence  frcmftejh  in  lent^  or  on  fridays  and  fatur^ 
disyu  ^  auy  other  day  which  is  already  appointed  fo  to  be  keptf 
ip  virion  of  the  afptejaid  a£i  ^ the  x^  %Ed^6.  r^  19** 


Jkmng  whf  ofiUfe  tvens  dr  days  wbeno/ibt  holiday  mxt  fol^ 
towing  if  nirogaifd  by  this  flatuii»     f.  4* 
•  Affd  providid^  that  when  any  cf  thi  fald  fiofts  (thi  ivnts 
wbireof  he  by  thisjiatuti  commandid  to  be  eibftrved  and  kept  \ 

fafting  days)  do  fail  upon  the  monday ;  then  tbefatttrday  next 
bifarey  and  not  the  funday^  /hall  be  commanded  to  bo/a/ied/or* 
tto  even  ef  anyfuch  feaft  or  holiday,     f.  5,  ^ 

Other  than  of  St.  John  the  evangoiijiy  and  of  Pbtfip  and 
yacob]  The  one  of  which  falteth  within  the  chriftma$ 
boiidaya ;  and  the  othtr  within  the  pafcha)  tditmmtyf  be- 
twixt eaf^cr  and  whitfuntide.     Gibf  252. 

By  the  rubrick,  the  tabirs  of  vigils  and  fails  and  days  of 
abfiinence  to  be  obferved  in  the  year.  Is  as  followeth 
(which  altho'  not  in  words,  yet  in  fubftance  is  the  fame, 
with  u'hat  is  aboye  cxprefl'ed  in  the  aforefaid .  ftatute ;) 
viz  the  even  or  vigils  hefore  thi  nativity  of  our  Lord^  the  pU" 
rificotien  of  the  bieffed  virgin  M-jry^  the  annunciation  of  the 
bleffed  iHrgin^  enfter  day^  ofcenjim  day^  pentecoft^  St.  Mdt" 
thias^  St.  John  Bapftjly  St.  Peter^  St.  JameSy  St.  BarthoU^ 
fttew^  St.  AJaithniJf  St.  Simon  and  St.  Jude^  St.  Andretu^  Sim 
Thomas^  alljatnts.  And  if  any  of  the fefeajls  fall  upon  a  mon^ 
day  then  tbe^  vigil  «••  fajl  day  fhall  be  kept  upon  the  faturday^ ' 
and  not  upon  the  funda^^  next  before  it. 

Vigils]  Vigil  was  fo  called  a  vigitiis,  becaufe  there- 
upon  people  were  not  only  to  faft,  bat  to  watch  or  wake 
by  ni^t»  -and  prayt     Gibf,  252. 

And  by  the  rubrick  aforefaid,  the  days  of  fading  or 
abOfnence  are  as  followeth:  i.  The  forty  days  of  lent, 
2.  The  ember  days^  at  the  four  feafons  \  being  the  ivednefday^ 
friday^  and  fat ur day ^  after  the  firjl  funday  in  lent^  the  feajl 
ofpentetofl^  Stptembit  the  fourteenth^  and  DeamBer  the  thir-' 
tcenth,  3*  The  three  rogation  days  ;  being  the  monday^  tuef^ 
dayy  and  wednejday^  before  holy  thurfday  or  the  afcenfim  of  our 
Lord,     4.  All  the  fridayi  in  the  year  y  ekeept  chriftmai  day. 

The  ernbtr  days]  Embei'  days  were  fafts  obferved  in  the 
church  very  early  ;  and  particoUrlv  by  the  church  of 
£!ngland  in  the  Saxon  times,  who  called  them  ymbryno  da* 
gas,  from  whence  (and  not  from  embers^  or  from  the  greek 
f^fjLSfXfj  as  fome  have  conjeftured)  our  name  of  ember  days 
is  to  be  derived.  The  Saxon  embrym  (fays  Dr.  Marfhal) 
iignifies  a  circle,  a  circuit*  or  courfe ;  and  therefore  they 
may  be  not  improperly  called  the  circular  fads,  or  fafts  in 
courfe,  being  obferved  in  the  four  feafons  on  which  the 
circle  of  the  year  turns,  and  accordingly  called^  by  the 
catfonids  jrjunia  quatuor  temporum^  or  fafta  of  the  four 
garters  of  liie  year.  Gibf,  252^' 
«       •      *  Rogation 


SH  i^Ubapior. 
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*Ro^atm  da^i^  Dr.  Grgy  fays,  the  rogation  days 
ib  called ;  from  the  extraordinary  prayers  and  ««jppiic9» 
tjons  which,  with  filling,  were  at  this  time  offered  txp 
God  by  devout  chriflians.     Guy  Abr.  Cod.  loi. 

But  Dr.  Godolphin  fi^ys^  the  rogation  days  had  their 
najne,  irom  certain  rules  or  ordinances  for  abftinence  or 
days  of  Rafting,  which  the  bifhop  of  Rome  recommended 
to  be  obferved  by  the  weftern  churches^  before  that  he  af- 
.  fumed  the  power  ^  compulfion  \  and  which  therefore  be 
called  by  the  gentle  name  of  r^gatUn:  and  chcnce  the 
week  of  abftinence,  a  little  before  the  feaft  of  pentecoftt 
was  called  the  rogation  week,  the  lime  of  abftineace  be- 
ing appointed  at  the  beginning  by  that  ordinance  which 
ivas  called  rogatio^  and  not  kx^  dicr^m^  fiatmum^  or  the 
like.    God.  129. 

By  the  5  £1.  c  5.  intkled.  An  aS  touching  political 
conftituliona  for  the  maintenance  of  the  navy  ;  Fqt  ihs 
taainiifianct  afibi  navf^  mid  for  thi  fearing  and  incnafi  ef 
flijh  vi^ualj  itjball  not  hi  lawful  to  any  perjon  to  oat  anyfiefiik 
upon  any  days  now  usually  obftrved  as  /Jb  days ;  on  ,pain  of 
[20  s,  ar  ono  month*!  elo/if  imprifonmint  without  ba^l^  35  £l« 
€•  7.  f«  22.J  f.  15. 

And  iviry  fgrfon  witiin  whofi  honfi  fucb  offknci  fiail  be 
d9»i^  and  biing  privy  or  knowing  thtnof^  and  not  effi&uiify 
puhlifi)\ng  or  dtifchfing  ihtjamt  to,  Jomt  pubUck  ^car  having 
authority  to  puwjb  thi  farm  \  fbMforfiit  £13  s  ^d*  35  El. 
c.  7.  f.  22.]  f.  J 6. 

All  ^vhich  forfeiture  for  not  ahflsiningfrom  m^ats^  Jhall  ha 
om  third  to  the  queen^  one  third  to  the  infornur^  and  one  third 
to  the  eomt^n  tije  of  the  parijh  vulhre  the  offmte  jhall  bt  cam" 
ndtitd ;  and  to  be  levied  by  the  churchwardens  after  convi^ion 
in  thai  be  hoi f.     C  16. 

Provided ihat  nothing  in  this  a£l  contained^  conc^ning  tho 

eating  of  fufh^  Jhall  etctend  to  any  per/on  that  hereafter  fhad 

have  any  f pedal  licence y  npen  caufes  to  io  contained  in  the  fame 

licence^  and  to  be  granted  according  to  the  laws  of  tins  realm  in 

fuch  cafes  provided*     f.  17. 

All  and  every  of  which  lianas  Jhall  be  void,  wdafs  they  con* 
tain  thefi  conditions  \  viz.  ivery  licence  madi  to  any,  per/an  being 
of  the  degree  of  a  lord  of  parliament^  or  of  thiir  wivis^  Jhall 
ii  upon  c^ndition^  that  iVory  fuch  per  Jim  fo  to  be  Mcenjedf  Jhall 
p4ty  to  the  poor  mens  hox^  witinn  the  parijb  where  they  dwiH^ 
an  thefeaft  of  the  purification  or  within  ftx  days  after ^  26  s  8  d; 
tbi  fame  to  be  paid  wtthin  om  msnth  next  after  tl*i  famefiajl^ 
on  pain  of  forfeiting  the  liconce  \  and  every  licena  to  any  per^ 
fon  of  the  degrn  $f  a  knight^  or  a  kmghfs  wifiy  Jhall  he  upom 

condition^ 
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fpfidltieff,  thai  iwrj  fuch  pirf$n  fc  Uanffi  flkdl  pay  fiorfy 
$3$  ^dtt  afire/nii:  mnd  ivtry  licence  U  aity  perfm  under  the 
digrees  abevefaid^  fbqU  he  upen  cendition^  that  every  pgrfem 
f$  Ucenjed  Jhall  pay  yearly  tt  Sd  as  aferefaid.     {.  i8» 

Previded^  that  no  lUenee  Jhall  extend  te  the  "eaiiffg  <f  any 
heefy  at  any  time  efthe  year  \  nor  to  the  eating  of  any  veal  in 
any  year f  frem  thf  feaft  of  St.  ASifbaelf  unto  the  firft.  day  of 
Maj.    f.  ig. 

Provided^  that  alt  perfons  which  by  reafon  of  notorious  Jici* 
mfs  Jhall  be  inforced^  for  recovery  of  healthy  to  eat  fiejb  far 
the  time  of  their  Jickneft^  fl^all  be  Jufficiently  licenfed  by  the  bi^ 
Jbop  of  the  dioceft  \  or  by  the  parfon^  vicar ^  or  curate  of  the 
parijh  where  Juw  per  Jon  Jhall  be  fick^  or  of  one  of  the  next  parijh 
adjoining^  if  the  faid  parfon^  vicar  y  or  curate  of  hit  own  parijb 
he  wilful^  or  if  there  be  no  curate  within  the  fame  parifi: 
p/hich  licence  fiall  be  made  in  writings  andftgntd  by  fuch  bi* 
fbop^  parfony  vicar  or  curate^  and  not  endure  longer  than  the 
time  of  the  ftcknefs ;  and  if  the  ficknefs  continue  above  eight 
days  after  fuch  licence  granted^  then  the  licence  Jhall  be  regiflred 
in  the  chnrcb  book^  with  the  knowledge  of  one  of  the  church^ 
wantons  i  and  the  party  Ucenfed^  Jhall  give  to  the  curate  4  dfor 
the  entry  thereof  \  and  that  licence  to  endure  no  longer  but 
$nly  for  the  time  of  his  ficknefs.     f.  ao. 

And  if  any  licence  by  any  parjon^  vicar ^  or  curate  be  granted 
to  any  per/on^  other  than  fuch  as  evidently  appear  to  have 
need  thereof  by  reafon  of  their  Jicknejs :  not  only  every  Juch  li^ 
tence/batl  be  void^  but  alfo  every  fuch  parjon^  vicar  or  cu^ 
rate  Jhall  forfeit  for  every  Juch  licence  otberwije  granted^  five 
enarks.     C  2U 

Provided^  that  all  fuch  perfons  as  heretofore  were  or  ought 
to  be  Ucenjed^  by  reafon  of  age  or  other  impediment  or  caufcy  by 
order  of  the  ecchfia/iical  laws^  Jhall  enjoy  the  Jame  privilege 
^nd  accuftomed  licences,     f.  a*}. 

And  juflices  of  the  peace  in  their  fejfionsy  and  mayors  and 

other  head  cfficers   in  cities   and  towns  corporate   in  their 

fcjfions  or  other  court Sy  Jhall  have  power  to  inquire  of  offenders 

again/i  tins  a^^  as  well  by  the  oaths  of  twelve  men,  as  others' 

wife  by  information ;  and  thereupon  to  hear  and  determine  the 

fame.     f.  30. 

And  they  may  makeJ>rocefs  againfl  the  offenders^  as  upon  in^ 
diriment  oftnjpajs.     f.  31. 

And  for  levying  the  forfeitures  %  the  faid  jujlices  mayors  or 
other  head  officers  Jhall  have  power  to  make  Juch  procefs^  as  they 
Jhall  think  good  by  their  dijcretions.     f.  34,  ' 

But  no  information  at  the  Jleit  of  any  perjon  concerning 
iWi  ^j  Jhall  be  of  any  effe6l  10  put  any  perjon  to  anjiuer,  ex^ 

cept 
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4€pt  thtfome  bs  witbin  haifa  y$ar  ^tfitr  thi  $fftnu  dant  i  ni 
nf  informatkn  ^r  prefentmint  fvr  Sh^  qwiH^  fiwU  kt  oi  nj 
•  iffi^  i4  put  ^hy  Pirfon  U  anfwtr^  $9fupt  tie  fqm$  bi  %vifbi»»n€ 
,  yiar  (i/Ur  the  ^ffind  iom,     f^  35* 

Pr^id$dy  watfucb  p^rfms  Bijhall  ha^i^  i^jt  good  andj^JI 
(onjid^ration^  any'lawfyl  licifUi  t^  tat  fiejh  up%i^  mj  fifit  ity 
(excipt  fuch  p^fom  as  fir  fichn/s  Jball  f0r  tin  time  be  Huufed 
by  the  bijbop  of  the  diocefiy  or  by  their  curates^  or  fiudl  be  It* 
unfed  by  reafon  of  age  or  (otbet  imp^dimifft  aUowed  beroiofve 
bjf  thi  icele/iiiftkal  Jaws  of  tb'is^  roalm  hJkaU  bo  bound  by  forcm 
of  this  Jiatute  to  havofor  every  one  dijb  of fiejh  fervid  to  boeatoa 
eU  their  table ^  one  ufual  dtfh  of  fea  fi(h  frejh  orfalt^  to  be  iih» 
Vfifofervod  at  the  Janu  tabli^  and  to  be  eaton  or  fpent  witboni 
fraud  or  covin,  as  tbo  like  kind  is  or  Jhall  bo  ufually  oston  or 
fpent  onfaturdays.     f.  37. 

And  this  article  to  be  tak^n  and  interpreted  in  the  famonr  of 
oxpence  offeafijh  ;  and  the  offender  to  be  punifbed  in  Hko  man-' 
ner  as  is  ordered  by  this  Jlatute  for  punijbment  of  f tub  aifbaU 
oat  fiejh  uponfridaySt  faturdays^  or  otbtr  fifb  days.  f.  38. 
.  And  buauje  no  manner  of  ptrfonfhM  misjudge  tf  Ae  inieM 
ofthisflt4f*te^  limiting  orders  to  eat  fijh^  and  to  forbear  eatimg 
iffi'Jb,  but  that  the  fame  is  purpifeiy  intended  and  meant  poh^' 
tickly  for  the  increafe  of  fijhermen  and  mariners^  and  repair • 
ing  of  port  towns  and  navigation,  and  not  for  anyfteperfliiisn  to 
be  maintained  in  the  choice  of  meats :  it  is  ena^fed^  that  whojO" 
ever  fhall  by  preachings  teacBing^  writings  or  open  fpeub  no* 
tify^  that  any  eating  offijb^  or  for  boar  ir^  rffi^fi%  meNtioned  in 
this  flatuto^  is  of  any  neceffityfor  the  faying  of  the  foutofwrnn^ 
or  that  it  is  the  fervtce  cf  Gody  otherwife  than  as  other  politick 
laws  are  and  be\  that  then  fueh  pcrfins  Jhall  be  puni/bed  as 
fpreaders  offalfe  mwo  are  and  ought  to  be*     f.  39,  40. 

And  by  the  27  £1.  c.  11.  f.  4*  To  the  ^intent  that  the  fri» 
days  J  faturdaySy  and  days  appointed  by  former  laws  to  bo  f/b 
'  days^  may  the  better  be  obfsrved^  fi^r  the  utterance  and  expenie 
of  fifhy  and  for  the  f par  ing  cf  fie/h  ;  no  innholder^  taverner^ 
dliboufekeeper^  cemmon  vtliuaiUr^  ccmmon  cooky  or  common 
table  keeper y  /hall  utter  or  put  to  faUy  or  canfe  to  be  uttered  or 
put  tofalty  cn  the  Jaid  dayiy  not  bei^g  chri/imas  dayy  or  upon 
fny  day  in  the  time  of  lent y  any  kind  of  viStuals  except  it  be  to 
fuchperfons  rejorting  to  bis  houfe  aifball  have  lawful  licence  to 
eat  the  fame <,  (according  to  the  tenor  of  the  5  EL  c,  5.^;  on 
pain  of  5  ly  and  tin  days  imprifonmtnt  without  baily  one  third 
to  the  queen  y  one  .bird  to  the  io*d  of  the  lets  where  tie  effience 
fball  be  committed^  and  cue  third  to  him  that  fticllfue  in  any  ef 
her  mahe&ys  com  ts  of  record  :  and  the  fold  ^encosy  by  virtue 
oftbisJiututeiJI:nllbeinqHired  of  beard  and  dctetminedy  in 

'  manner 


manner  and  form  (is  is  exprfjfedfor  the  offences  contained  in  the 
Jatd  Jiatuie  of  the  ^  m. 

Lord  Coice  fay?,  before  thcfe  a(^s  tjie  eating  of  flefh  on 
fridays  was  punilhable  in  the  ecclefiaftical  court.;  as  ye( 
it  Is,  the  jurifdiflion  being  faved  by  the  fald  adls.    3  /«/?•• 

200. 

4..  Rubrick  after  the  nicene  creed:  tht  curate JhaU then -^t^^'^'vi'^ 
declare  to  the  peojle,  tvhat  holidays  or  facing  days  are  in  the  f^^l^^  °"  ^•°^*- 
ive^k  following  to  be  ohferved* 

Can.  64.  Every  parfon  vicar  or  curate  (hall  inlils  fe* 
vcral  charge  declare  to  the  people  every  funday,  at  the 
time  appointed  in  the  communion  book,  whether  there  be 
any  holid<)y$  or  fading  days  the  week  following.  And  if 
any  do  hereafter  wittingly  oflFend  herein,  and  being  orice 
admonifhed  thereof  by  bis  ordinary,  fball  again  omit  that 
duty  ;  iet  hiin  be  cenfured  according  to  law^  until  he  fub- 
mU  himfelf  to  the  due  performance  of  it. 

Can.  13.  All  manner  of  perfons  within  the  church  of 
England  {hall  from  henceforth  celebrate  and  keep  th'^^ 
Lord's  day  commonly  called  funday,  and  other  holidays, 
according  to  God's  will  and  pleafure  and  the  orders  of  the 
church  of  England  prefeirrbett  00  that  behalf;  that  is,  in 
bearing  the  word  of  God  read  and  taught,  in  private  an.I 
f>ublick  prayers,  in  acknbwkdging  their  offences  to  Goi 
and  amendment  of  the  fame,  in  reconciling  themfelves 
charitably  to  their  neighbours  where  difpleafure  hath 
been,  in  oftentimes  receiving  the  communion  of  the  body 
and  blood  of  Chriff,  in  vifttrng  of  the  poor  and  fick,  uf-  ^ 
ing  all  godly  and  fober  converfation. 

Can,  14.    The  Common  prayer  (ball  be  faid  or  fung,     . 
dlf!in£lly  and  reverently,  upon  fuch  days  as  are  appoint- 
ed to  be  kept  holy  by '  the  book  of  common  prayer,  and 
their  eves. 

By  the  1  El.  c.  2.     Every  perfonfiall diligently  and  faith^ 
fuUjy  havtng  no  /awful  or  reafonable  excufe  to  he  abfenty  en» 
deavwr  themfelves  to  refkrt  to  their  parijh  church  or  chapel  ac^ 
cuflomgd^  &r  upon  reafonable  let  thereof^  to  feme  ujual  place 
where  common  prayer  and  fuch  fervice  of  Godjhall  be  ufed  in 
fuch  time  of  let  ^  upon  every  funday  and  other  days  ordained  and 
ufid  to  be  kept  as  holidays^  and  then  and  there  to  abide  orderly 
and  fiber ly^  dw  ing  the  time  of  the  cnmmon  prayer^  preachings  or 
other  ftfvlce  of  God  there  to  be  ufed  and  minijlertd  :  on  pain  of 
punijhmeni  by  the  ctnfures  of  the  churchy  and  aljo  upon  pain 
that  every  perfon  fo  offending  Jhall  forfeit  for  every  fuch  offence 
1 2  rf,  to  be  levied  by  the  churchwardens  of  the  parijh  where 
fuch  offinie  P>jII  be  done^  to  the  ufe  of  the  poor  of  the  fame  pa» 

%  rifbt 
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tijh^  of  the  goods  lands  and  titumints  effucbofftndfr^  iy  ivay 

ofdtftrels.     U  14. 

Providid^  that  whatfoivgr  pnfins  offending  in  thepremiffif^ 
fiuUfor  tbtir  cffmas  fir/i  receivi  pu»i/bmo*it  of  the  ordinary^ 

having  a  tg^imomal  thereof  undor  the  ordinary* s  feaL  fiall  ms 
for  the  fame  cffence  eftfoens  he  conviQed  befsre  the  julfUes  ;  and 

iikewi/e  receiving  fer  the  faid  offence  punijbment  firft  hy  tie 
jufticeSy  Jball  mt  fwr  the  fame  offence  eftfeons  receive  punijtnunt 

of  the  ordinary,     f.  24, 

And  the  juftices  of  affixe  may  hear  and  determine  the  famt^ 

and  make  pncejsfer  execution  as  they  may  da  in  cafes  of  twef* 

fffft'     f-  17* 

Or  the  fame  may  he  dettr  mined  by  onejuflice  of  the  peace  \  to 
whom  itfl)aU  be  lawful^  on  proof  to  him  made  offucb  default 
by  conffffion  or  oath  of  witnefs^  to  call  the  party  before  him  : 
and  if  he  fhall  not  make  a  fujfficient  excufe^  and  due  proof 
thereaf  to  the  Jatisfaltim  of  the  Jaid  juftice^  he  Jball  givo  tuar^^ 
rant  to  the  tourcbwafdens  of  the  parijb  where  the  partyJb^M 
dwells  to  levy  izdfor  evtryfmb  default  by  difirefs  and  faU\ 
and  in  default  ofjuch  diflrejs^  Jhau  coltmit  him  to  prifon  till 
payment  be  made:  wbich  forfmture  fhall  bo  applied  to  the  ufe 
of  the  poor  of  that  partfb  wherein  the  offender  ^^l  dtpell  at  the 
time  of  the  offinci  committed*  }J»  c,  4.  f.  27.  ProviJedp 
that  profecution  he  within  one  month.     (•  2^, 

But  this  fhall  not  extend  to  qualified  protcftaot  diflenters, 
ivho  repair  to  Tome  place  of  religious  woribtp  allowed  by 
the  toleration  aft     i  /F.  c.  18. 
r.ir.  prohibited  ^    j^c  27  H  6.  c.  5.     Confidering  the  abominable  in- 

•a  certain  boil*  ,    ^,         ^  %    ^  «  i^tV^ii^f/-'^         / 

4x$km  juries  and  offences  done  to  almighty  God^  and  to  hafatnts^  al' 

way  f aiders  andfingular  cffiflers  in  our  mceffities^  becaufe  of 
fairs  and  markets  upon  their  high  end  principal fea/ls^  as  tn  the 
feafl  of  the  afcenfton  of  our'Lord^  in  the  day  of  corpus  chrijli\ 
in  the  highfeajl  of  the  affumption  of  our  bleffed  taJy^  the  day  of 
all  faints  t  and  on  good  friday^  accuflomably  and  mferaUy  hold' 
en  and  ujed  in  the  reaUn  of  England  \  in  which  principal  and 
fe/lival  days^  for  great  earthly  covetife^  the  people  is  smre  will* 
ingly  vexedf  and  in  bodily  labour  foiled^  than  in  other  ferijl 
days^  ai  in  faflening  and  making  their  booths  andflaUs^  bear- 
ing  and  carryingy  lifting  and  placing  their  wares  outward  and 
homeward^  as  tho"  they  di(l  nothing  remember  the  horrible  defil- 
ing of  their  fouls  in  bttying  and  fellings  with  many  deceitful  lies 
andfalfe  perjury^  with  drunkennefs  andjirifes^  andfofpoctaU^ 
withdrawing  tbemfelves  and  their fervants  from  divine  fervicei 
it  is  ordainedt  that  all  manner  of  fairs  and  markets  in  the  faid 
principal  feafis  and  good  friday  fhall  clearly  ceafefrm  allfbeW' 
ing  of  any  goods  or  mtrtbanSfes  (mceffary  visual  inly  except  )t 

9  upon 


t^pvn  pain  of  fcrftitun  ef  all  thi  goodi  af^rtfaid  ft  fl}twid^  to 
ihg  lord  cf  ibifranchife  or  liberty^  tubitt  Juch  goods^  cofUrarj 
$0  this  ^dinanci  bi  orfoall  bo  Jhiwed.  NtUirthiUfs  thi  king 
of  bis  fpicial  grace  by  authority  of  ihi  parliamiit  grantiib  to 
thorn  powiT^  which  of  old  iimo  had  no  dof  to  bold  tbiirfair  or 
market^  but  only  upon  theftjlival  days  aforcfaidt  to  hold  by  tho 
fama  ^utbwity  andjlrength  of  his  old  grant^  within  threo  days 
mxt  bo  faro  ihi  faid  ftajls^  or  mxt  aftir\  proclamation  fir  ft 
mada  to  thsfimfle  common  potpU^  upon  which  dof  the  a/orejaid 
fair  Jball  bi  holdtn^  always  to  bo  artifiod  without  any  fins  or 
fa  t§  be  taktn  to  the  binges  ufo.  And  they,  which  of  old  timo 
have  by  f pedal  grant ^  fufficient  days  before  the  ftafl  aforefaid^ 
or  after ^  JhaU  in  like  manner^  a$  is  aforefaid^  hold  their  flairs 
and  marietta  the  full  nusnber  of  their  days  y  the  faid  ftiJval 
doys^  and  good frida\Sy  (and  fundays)^  except.  \ 

[5.  By  the  13  G.  3.  c.  8o«  certain  penalties  are  infilled  Killing  gamtM* 
€n  pcrfons  wilfully  killing  game,  or  ufing  a  dog,  gun,  ^ct,  chrilJmiulj, 
fit  engine  on  a  funday  or  chriftoias  day  ;  for  which  fee 
llor1)*S(  Dap«1 

6.  Betides  the  occafional  fad  days,  in  time  of  war,  ch  o«cafloMl 
other  calamity  \  and  days  of  ^hankfgiving  for  peace,  or  offica% 
vi£tory,  or  other  bleiEng :  there  are  four  iolemn  days  an* 
nualiy,  for  which  fpecial  fenrices  are  appointed :  co  wit,  the 

fifth  day  of  November,  being  the  day  of  the  papifts  con- 
fpiracy,  and  of  the  ai  rival  of  king  William :  the  thirtieth 
day  of  January,  being  the  day  of  the  martyrdom  of  king 
Charles  the  iirft:  the  nine  and  twentieth  day  of  May,  being 
the  day  of  the  rcftoration  of  king  Charles  the  fecond;  «)d 
the  twenty- fifth  day  of  Oiflober,  being  the  day  on  wbich 
bis  majefty  began  his  happy  reign. 

7.  By  the  3  J«  c.  1.     Forajmuch  as  almighty  God  hath  in  for  the  fifth  of 
all  agisfhiwid  hispowir  and  mercy  in  the  miraculous  and gra^  November, 
tioks  deliverance  of  his  churchy  and  in  the  prote^ion  of  reli* 

gious  kings  and  flates  \  and  that  no  nation,  of  the  earth  bath 
been  bleffed  with  greater  btiitfits  than  this  kingdom  ntw  enjcyetb^ 
hjving  the  true  and  free  proftffion  of  the  gofpel  under  cur  mojl 
gracious  fovereign  lord  king  James^  the  moft greats  learned^  and 
nligious  king  that  ever  reigned  theriin^  inriched  with  the  mofi 
hoptful  and  plentiful  progeny^  proaeding  out  cf  his  royal  loins^ 
promtjing  consinuanci  of  this  happintfs  and  profeffion  to  all  pof» 
terity :  the  which  many  malignant  and  dtvtli/h  papifls^  jefuits^ 
and  feminary  priffts  much  envying  and  fearing^  lonfpired  mafl 
horribly^  when  the  'iin^*s  mo/l  excellent  maje/fy^  the  queen^  the 
prince^  and  aU  the  lords  Jpir it ual  and  temporal,  and  commons 
Jhould  have  ajfemhled  in  the  upper  houfe  of  parUament,  upon 
the  fifth  day  of  November  ^  in  the  year  of  our  Lord  one  tbosfand 
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fix  hundrii  andfivi^  fuddtnlj  to  havf^  blvwn  up  the  fat d  tohite 
ioiifi  with  gunpnvder:  an  invention  fi  inhuman ^  barharam^ 
and  crutls  as  the  like  was  never  before  beard  nfy  and  was  (as 
fime  ef  the  principal  con/pirators  thereof  confefi)  furppfify  de* 
vi/ed  and  concluded  to  be  done  in  the  faid  houft^  that  where 
fundty  necejfary  andreligicns  laws  f^  prefervation  of  the  church 
andftate  were  made^  which  fhty  falfely  and  Jianderev/fy  term 
srutl  laws,  enaSled  againJI  ^hem  and  their  religion^  both  place 
and  perjons  fhouU  all  be  decoyed  and  blown  up  at  once  ;  which 
Would  hofue  turned  to  the  utter  ruin  of  this  whole  kingdom^  had 
it  not  pleafed  almighty  God,  by  infpiring  the  iing^s  moft  excel-' 
tentinaj^  with  a  divine 'fpir it ^  to  intnpret  fome  darkphrafes 
of  f  letter  Jbewed  to  bis  majt/ly^  above  ^and  beyond  allenrdinary 
nnJ{w£fion^  thereby  miraculoujly  di/copering  this  hidden  trea/m 
notpfany  hours  before  the  appointed  time  for  the  execution  tberf 
of^therefore  the  iing's  tti^  excellent  majefly^  the  lords  fihi' 
tkal  and  temporal  akd  all  his  majeftfs  faithful  and  loving 
fubjiifs^  do  tno^'jufily  acknowledge  this  great  and  infinite  bUf^ 
fing  to  have  proceeded  merely  from  God  his  great  mercy,  and  to 
hit  moft  holy  name  do  afcribe  all  honour  glory  and  praife  :  and 
io  the  end  this  unfeigned  ihemkfulnefs  may  never  be  forgotten,, 
but  be  bad  in  a  perpetual  remembrance ,  that  all  ages  to  come  may 
yield  pralfes  to  his  divine  majefy  for  tbefitme^  and  hove  in  »/• 
mory  this  joyful  day  of  dehiigrence,     f.  i  • 

//  is  ena&ed^'that  alland  fmgtdar  mtniflers  in  every  cathedral 
ttndparijh  chttrch^  or  other  ufual  place  for  common  prayir^  /ball 
aiways  upon  theftfih  day  of  November,  fay  morning  prayer j  and 
give  unto  almighty  God  thanks  for  this  meji  happy  deliverasuei 
land  all  perfons  Jball  always  upon  that  ^y^  diligently  and 
faithfully  rejort  to  the  parifi  church  or  chapel  accuftomedy  or  to 
.  fome  ujual  church  or  chapel  where  thk  faid  morning  prayer, 
fr caching  or  other  fervice  of  God  Jhall  be  ufed^  and  then  and 
there  to  abide  orderly  and  foberly^  during  the  time  of  the  faid 
frayersy  preachings  or  ether  ferviceof  Gody  there  to  be  ufed  and 
oniniftred.     f.  2. 

Jtnd  that  every  perfon  may  be  put  in  mind  of  his  duty^  and 
he  then  better  prepared  to  the  faid  holy  fervice  \  every  minifler 
fball  give  warning  to  his  parijhronersy  publickly  in  the  church  \ 
est  morning  prayer^  thefftnday  before  every  fuch  fifth  day  tfNo* 
vember,  for  the  due  obfervation  of  the  faid  day.     f.  3. 

Aad  afier  mortting  prayer^  or  preaching  upon  the  faid  fifth 
day  of  November ;  they  fhail  read  publickly^  diftin&lj^  and 
flainly^this  preJent-Gii.     Id,  * 

Give  unto  Jlmighty  God  thanks']  it  fliould  itxm  by  the 
tenor  of  this  %&,  that  the  form  or  manner  of  giving 
thanks  was  lefc  to  the  difcretion  of  every  mmtfter :  bat 
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tliat  there  was  a  ftanding  form  for  this  day,  in  the  16  (7.  !• 
appears  from  this  order  of  the  boufe  of  lords ;  ^*  Ordere(l, 
**  that  the  title  before  the  prayers  for  the  deliverance  from 
^*  the  gunpowder  plot  (hail  be  altered  and  printed  hereafter 
**  in  bsec  vtrba^  vis.  A  thankfgiving  for  the  delivery  from 
**  the  gunpowder  treafon :  and  the'  printer  is  to  be 
**  fent  for  to  appear  before  the  houfe,  to  be  afked 
*<  how  this  title  that  is  now  prefixed,  viz.  A  thankf« 
*<  giving  for  peace  and  victory,  came  to  be  introduced/' 
G/^  249. 

This  office  was  revifed  by  the  convocation^  in  the  year 
1662;  and  afterwards  fonie  few  additions  and  alterations 
were  made,  upon  a  new  revifal  in  the  fecond  year  of  Wil- 
liam and  Mary ;  and  fo  contlnueth.     Gihf.  249. 

And  the  title  thereof  is  this :  A  form  of  prayer  with 
tbank/giving^  to  hi  ufidytarly  upon  the  fifth  day  ofN^tmhir\ 
for  the  happy  doliviranci  of  king  James  the  fir fl^  and  the  threo 
iftatet  of  England^  from  the  moft  traitorous  and  bloody  intended 
wsaffacre  hy  gunpowder  \  anialfofor  the  happy  arrival  of  hit 
majefly  king  f/^illiam  on  this  aay^  for  the  deliverance  of  our 
cbunh  and  nation* 

And  altho'  the  due  obfervation  of  this  day,  as  alfoof  the 
thirtieth  of  January,  and  the  twenty*  ninth  of  May,  are 
injoined  by  z8l  of  parliament ;  yet  the  particular  forms  to 
be  ufed  on  thofe  days,  are  not  previoufly  direded,  nor  fub- 
lequently  confirmed  by  any  zGt  of  parliament ;  but  they 
are  fpecially  authorised  (as  is  alfo  that  of  the  king's  iiiaugu* 
ration)  by  this  order  of  his  majefty ; 

**  Gborge  R. 

*'  Our  will  and  pleafure  is,  that  thefe  four  forms  of 
*'  prayer,  made  for  the  fifth  of  November,  the  thirtieth  of 
**  January,  the  twenty-ninth  of  May,  and  the  twenty- 
^  fifth  of  Odober,  be  forthwith  printed  and  publiflied,  and 
**  annexed  to  the  book  of  common  prayer  and  Ijcurgy 
*'  of  the  church  of  England,  to  be  ufed  yearly  on  the  faid 
<<  days,  in  ail  cathedral  and  collegiate  churches  and  chapels, 
'*  in  all  chapels  of  colleges,  and  halls  within  both  our 
^*  univerfities }  and  of  all  our  colleges  of  Eaton  and  Win- 
*<  chcfter,  and  in  all  pari(h  churches  and  chapels,  withiri 
^  that  part  of  our  kingdom  of  Great  Britain  called  Eng« 
**  land,  the  dominion  of  Wales,  and  town  of  Berwick 
*'  upon  Tweed.  Given  at  our  court  at  St.  James's,  the 
**  feveritb  day  of  OAober,  1761,  in  the  firft  year  of  our 
••  reign. 

*<  By  bis  maie&y'a.commiiid; 

«  B  U  T  E." 

Vox..  II.*  Y  Di. 
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Dr.  Walfon  qatftioncth  (and  jaflly  «sit  (eemetli)' the 
ordiDary't  power,  to  punifli  for  the  ncglca  of  keeptng  the 
rolemn  dayi,  injoincd  by  kA  of  parliament ;  becaafe  the 
rcfpedive  aAs  do  give  to  the  ordinary  no  fuch  power. 

ff^atf  c.  32. 

But  there  fccmcth  to  be  no  doubt,  fo  far  as  the  feveral 
ofiences  (hall  fall  within  the  words  of  the  fald  a£b,  but  that 
.the  offenders  bay  be  thereupon  indidied,  fined,  and  impri- 
foned  for  the  contempt. 
Fofthf  tMrtieih      8.  By  the  12  C.  7.  r.  30.  it  is  enaded,  by  the  lords 
«r  Jaaatfy*       and  commons  aflembled  in  parliament ;  that  ivery  tbtrtiitb 
iaj  if  January^  unUfs  it  falls  out  to  hi  upon  the  LBnTs  day^ 
and  then  the  next  day  following^  fhall  he  for  everfet  apart^  U 
be  kopt  andohferved  in  all  churches  andchespols^  as  an  anmver" 
fary  day  ofjaji'ing  and  humiliation^  to  implore  the  mercy  of 
Gody  that  ntither  tho  guilt  of  the  f acred  and  innocent  bbodof 
his  late  majefly  king  Charies  the  firfl,  nor  thofe  other  fins  by 
which  God  was  provoked  to  deliver  up  both  us  and  our  king  into 
the  hands  of  cruel  and  unreafonahle  men^  may  at  any  time  be 
Vtftted  upon  us  or  our  pofierity. 

Theiform  of  prayer  for  this  folemnity,  and  alfo  for  that 
of  the  29th  of  May,  were  of  a  diBFcrent  complexion  in 
the  reign  of  king  Charles  the  fecond  from  what  they  are 
now.  Of  which,  the  reafon  is  faid  to  have  been  this:  the 
parliament  and  other  leading  men  who  called  homeicrog 
Charles  the  fecond  (many  of  whom  had  been  concerned  in 
oppofing  his  father's  meafures)  would  not  be  called  traitors ; 
and  required  that  a  dlflin£lion  fbould  be  made  between  the 
commencement  of  the  war,  and  the  conclufion  of  it :  they 
would  not  fufFer  the  firft  oppofition  made  to  the  meafures 
of  that  unhappy  prince  to  be  ftiled  rebellion ;  notwith* 
ftanding  that  they  difapproved  of  the  aholition  of  the  re- 
gal  government  which  enfued. 

And  accordingly  the  offices  for  thefe  two  folemnitic^ 
were  drawn  up,  without  any  refl^ion  on  the  firft  authors 
or  promoters  of 'the  oppofition  ;  and,  in  general,  breithc 
more  a  fpirit  of  piety  than  of  pany,  of  humiltation  than 
of  revenge  ;  and,  throughout,  are  mMeft,  ^rave,  detent, 
•  fenfiblc  and  devout. 

King  James  the  fecond  altered  thele  f^^ms.  And'king 
William  did  not  venture  to  reduce  tht^m  to  their  primitive 
fiate.  And  fothey  have  contittued,  with  vet-y  tittle  varia- 
tion, to  this  day. 
For  the  twenty.  9-  ^X  ^^^  12  C.  2.  c.  I4.  Forafmuch  as  almightyGod'tU 
ninth  of  May.  King  qf  kings,  and  file  difpofir  ^falleari^  ihwns  and  king' 
dcmt,  bath  by  bis  all-fwaying  providence  and  power  miracu- 
.^-  loujl) 


IpuJIy  dif^^ratid  in  tbi  view  of  all  tbi  vmli^  bis  irtfnfandevf 
trurcy  lov€  and  gracicu/nifff  towards  bis  mo  ft  tx^tUtnt  majejlf 
Char  If  s  ibificond^  by  bis  ojpecial  grace  ^  of  England^  Scotland^ 
France  ana  Ireland^  Ungy  defender  of  the  truefaith\  and  all 
his  majeflfs  loyal  fubje^s  of  ibis  bis  kingdom  of  England^  and 
ibe  dominions  tbertunto  annexed  by  bis  majejfy*s  late  mofi  won* 
derful  glorious  peaceable  and  joyfidl  reftoration^  to  tbe  aSlual 
fojpffton  and  exercife  of  his  yndoujfted  hereditary  fsvereign 
and  regal  authority  over  them  (after  fundry  years  forced  ex* 
termination  into  foreign  parts^  by  the  mo  ft  traitorous  confpira* 
ties  J  and  armed  power  ofufurping  tyrants^  and  execrable  per* 
fdious  iraytors)  and  that  without  the  Uajl  oppefiion  or  effu* 
fion  of  bloody  through  the  unanimous  cordial  loyal  votes  of  the 
lords  and  commons  in  ibis  jprefent  parliament  ajfembledy  and 
pafponate  depres  of  all  other  bis  mcjeflfsfubjeSfs  j  which  unex* 
f  risible  bltjfing  (by  Gots  own  moft  wonderful  difpenfation)  was 
compleated  on  tbi  twenty-nintb  day  of  May  lajl  paft^  being  tbe 
on^  fjumorable  birtb^day,  not  only  of  bis  majefty  both  as  a  man 
emd  princOf  but  likewife  as  an  a£fuai  bingj  of  this  and 
piher  his  metjejiy^s  kingdoms ^  all  in  a  great  mtafure  new-born 
and  raifed from  the  dead  on  this  moft  joyful  day^  wherein  man^ 
iboufand^  of  the^  nobility^  gentry ^  citizens j  and  other  bis  Seges 
pfthis  rfalm^  conduced  bis  majefty  unto  his  royal  cities  of  Lon^ 
Jdon  qnd  ff^^mi^ft.or^  %uitb  allpoffible  ex^ejftons  of  their  publicf 
joy  and  loyal  affthionSy  in  far  greater  trisemph  than  any  of  bis 
mejl  vi^orious  predecejfors  kings  of  England  returned  thither 
from  their  foreign  conquejls  I  and  both  bis  majejly*s  boufe\  of 
parliament^  with  all  elutiful  and  joyful  demonftrations  oftbetr 
alUgiancoj  publickly  received^  and  cordially  congratulated  bis 
majefty* s  mofi  happy  arrivaty  and  invefiitUre  in  bis  royal  throne^ 
at  his  palace  at  Whitehall:  Upon  all  which  conftderations,  this 
Mng  the  day  which  the  Lord  himfelf  hath  made  and  crowned 
witbfo  many  publick  bbfftngs  and  Jignal  deliverances^  both. of 
his  majefty  and  bis  people^  from  all  their  late  moft  deplorable 
,  confuftons^  divtfionsy  warSf  devaftatioris  and  opprejftensy  to  the 
end  that  it  may  be  kept  in  perpetual  remembrance  in  all  ages  t§ 
comoy  and  that  his  facred  majefty  with  alibis  fubje£fs  of  this 
realm  and  the  Josmnions  thereof  and  tbeir  pofterities  after 
them^  might  annually  celebrate  the  perpetual  memory  thereof  by 
faerifcing  their  unfeigned  hearty  publick  thanks  thereon  to  al* 
ntigity  Godf  with  one  heart  and  voice^  in  a  mojt  devout  emd 
ehriftian  manner^  for  all  thefe  pub'ick  benefits  received  and 
conferred  on  tbem,  upon  this  moft  joyful  day\  it  is  enaQed^  by 
tke  king*s  moft  excellent  majefty,  and  the  lords  and  commons  in 
pflrliament  affemhltd^  that  all  andfigular  mini/ters  of  God's 
!Word  andfacramsntSi  in  every  churchy  chapel^  and  other  ufual 
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ptaa  tfJMmiftrvici  ami  fmhUck  profer^  wblcb  ffnv  «r/«  fr 
binaptrflMU  hi  wiibiu  this  n^Jm  wf  EngUnd  ami  the  daai^ 
mmu  thiTHf^t  mid  their  fiuceffin^  JUU  im  iJi  Jiuceidimg  agis 
mnnuaVy  ceUbrati  the  twimtj^ninth  ittf  •/  May^  hj  rauHmg 
thiir  biorty  puUUk  praifes  and  tbamkfgivtngs  mat9  abmgbt^ 
God^  for  all  the  fgrnnrntimiid  ixtram-dinary  mirtiit^  hleffu^i^ 
and  deliveranen  reteived^  and  mighty  affs  dmu  tberew^  aad 
declare  the  fame  /«  «//  the  feepU  there  affemhUd^  and  the  ge- 
neraiiam  yet  to  eome^  that  fo  they  may  for  ever  praifeibe  Ltrd 
far  thefame^  whefe  mum  aUne  is  exaUent^  andbisgbry  aheue 
the  earth  and  heavens* 

And  be  if  ptrther  enaffed^  that  every  per  fen  inbabitai^ 
'Withh  this  kingdom  and  the  deminiens  thereunte  belonging^  fiell 
upen  the  fald  day  annually  refert  unth  £ligence  and  devetien 
tofome  y fuel  churchy  chapel^  er  place^  wbere/meb  pubEci  tbanbf'^ 
giving  and  praifes  to  GoXi  moft  divine  mejefty  Jball  be  ren* 
dred^  aad  there  orderly  and  devsutly  abide  during  thefeidpnh' 
lick  thankfgivings^  prayers^  preachings  fa^P^l  rf  Pfi^btiS  and 
other  fervice  of  God  there  to  be  t»fed  and  minifired* 

And  te  the  end  that  all  perfons  may  be  put  in  mind  of  their 
duty  thereon^  and  be  the  better  prepared  to  Hfcbarge  the  fime 
with  that  piety  and  devotion  as  becomes  them ;  be  it  further 
ena&ed^  that  every  miniver  Jbail  give  notice  to  his  parijbioners 
publickly  in  the  churchy  at  morning  prayer  the  LorJts  day  next 
before  every  fuch  twenty  ninth-day  §f  May^  for  the  dtu  obferva^ 
tion  of  the  faid  day^  and  Jhall  then  lUewife  pubiickly  and  £[• 
tin£lly  react  this  prefent  a£i  to  the  people. 

Of  the  difference  between  the  form  of  prayer  which 
wat  firft  drawn  up  for  this  fervice,  and  ufed  during  the 
reign  of  king  Charles  the  fecond,  and  the  form  which  is 
iiow  ufed,  it  is  thought  fit  here  to  fubfoin  feme  ftriking 
tjpectmens* 

Office  of  Cha,  i.  Office  of  Ja.  i.  (now  inufe) 

^  Title  thereof,  and  nibrick.' 

A  fbrra  of  prayer  with  A  form  of  prayer  vricli 
tbaokfgiving,  to  be  ufcd  year-  tiiaiikfgiving  to  almighty  God , 
\y  opoo  the  a9tb  day  of  May ;  for  having  pot  an  end  to  the 
being  the  day  of  his  majcHy's  great  rebellion,  by  the  reftitii- 
btrcby  and  happy  reiuro  to  tion  of  the  king  and  royal  fa* 
bii  kiogdome«  mily.  and  the  reftoration  oif the 

povemmeBC»  after  many  years 
loterroptioD;  which  uoipeak* 
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able  mercicf  were  wonderfuUf 
completed  upon  the  29th  of 
May.  in  the  year  1660.  And 
ID  memory  thereof,  that  day  ia 
tMtry  year  ii  by  a^  of  parlia- 
ment appointed  to  be  forever 
kept  holy. 

The  atl  of  parliament  for  the 
obfervation  of  chit  day » (hall  be 
read  publickly  in  all  chorches 
on  the  Lord's  day  next  before  ; 
and  notice  tojbe  j^iven  for  the 
due  obfervation  of  the  faid  day. 


ColIea« 


•  •  •  We  yield  thee  praife 
and  thankfgiving  for  oar  de- 
Jiverance  from  thofe  great  and 
apparent  dangers  wherewith 
we  were  compafled. 


•  •  .  We  yield  thee  pra'fii 
and  thankf^tving  for  the  won- 
derful  deliverance  of  thefe 
kingdoms  from  the  great  re- 
bellion, and  all  the  miferiea 
and  oppreffions  confeqoent 
thereupon,  aader  which  fhej 
had  fo  long  groaned. 

.  •  .  We  yield  theethahks  •  : 
ibr  oor  deliverance  •  •  .  from 
the  unnatural  rebellion^  ufurp* 
ation,  and  tyranny,  of  ungod« 
If  and  cruel  men. 


FinaOy,  by  way  of  contrafti  the  fpirit  both  of  the  one 
and  the  other  will  ap^Mar,  from  the  following  anecdotes. 


Office  of  Cha.  a. 

O  God;  who  by  thy  divine 
providence  and  goodnefsdidft 
this  day  firft  brin^  into  the 
world,  and  didft  this  day  alfo 
bring  back  and  reftore  to  u$» 
and  to  his  own  joft  and  un- 
doubted righu,  our  moft  gra- 
cious fovereign  lord  thy  fer- 
vent king  Charles ;  preferve 
his  life,  and  eft^bliOi  his 
thfone,  we  befeech  thee.  Be 
unto  htm  a  helmet  of  falva* 
tipn  againft  the  face  of  his 

of 


Office  of  Ja.  2. 

Almighty  God,  and  hea* 
venly  Father,  who  of  thine 
infinite  and  unfpeakablegood* 
aefs  towards  us,  didH  in  a  moft 
extraordinary  and  wonderful 
manner  difappoint  and  over* 
throw  the  wicked  defigns  of 
thofe  traiterous,  heady,  and 
high  minded  men,  who  under 
pretence  of  religion  and  thy 
moft  holy  name,  had  contriv- 
ed,  and  well  nigh  effe^ed  the 
utter  deftruaioo  of  this  chorck 
and  kingdom;  at  we  do  this 
V  3  i*l 


32^ 


^iiha^sl' 


of  defence,  la  tlie  time  of    day  moft  hetrtily  tsd  devoat* 
Uoable*      Let  his  reign   be    ly  adore  and  magnify  thy  glo- 


profperousy  and  hit  days  ma* 
ny.  Let  judice,  truth,  and 
holinefs ;  lei  peace,  and  love, 
mnd  all  chrillian'  virtues  flou- 
riih  in  his  tiroe.^  Let  his 
people  (trve  him  with  honour 
and  obedience;  and  let  htm 
fo  duly  ferve  thee  on  earth, 
that  he  may  hereafter  ever- 
laftingly  reign  with  thee  in 
leaven,  throagb  Jefus  CHriit 
our  Lord.     Amen. 

O  Lord  our  God,  who  np-t 

holdeft    and     goverDeil     all 

'  chings  in  heaven  and  earth ; 

receive  our  humble  prayertf 


riotts  name  for  this  thine  infi- 
nite goodnefa  already  vouch- 
fafed  to  us;  fo  do  we  moft 
humbly  befeech  thee  to  con* 
tinoc  thy  grace  and  favour  to« 
wards  na,  that  no  fuch  difmal 
calamity  may  ever  again  Yall 
upon  as4  Infatuate  and  defeat 
all  the  (ecret  counpls  of  de» 
ceitfu]  and  wicked  men  again  ft 
ns.  Abate  their  pride,  aflwage 
their  malice,  and  confound 
th^ir  devices.  Strengthen  the 
hand  of  our  now  ihoft  gracioos 
/pvereigob.and.all  duit  arepot 
in.  authority,  ander  bun,  with 


with  OQr  thankfgivings,  for    Judgment  and  jufike.  to  /cat 
our  .fovercign  lord  Charles^    oflFallfaehworkersofioi^uityt 

as  turn  religion  into  rebellion, 
and  faith  into  fadion ;  that 
they  may  never  agun  prevail 
againft  na,  nor  triumph  in  the 
rnin  of  the  monarchy,  and  thy 
church  among  ns.  Prote6l  and 
defend  our  fovereign  lord  the 
kin^,  with  the  whole  royal 
family,  from  all  treaibns  and 
confpiracies.  Be  unto  him  an 
helmet  of  falvation,  and  a 
ftiDog  tower  of  d^fenfce  agfiaft 


fct  over  ua  by  thy  grace  and 

povidence  to  be  our  king: 

fed:  fp,  together  with  him» 

Blefa  the  whole  royal  faqiily 

^ith  the  dew  of  thy  heavenly 

Spirit ;  that  they,  ever  truftw 

iqg  In  thy  goodnefa*  protede4 

by  thy. power,  and  crowned 

with  thy  gracious  and  endlej^ 

favour,  may  continue  before 

thee  in  health,   peace,  joy, 

tad  hdnour,  n  Ibng  aild  hap« 

py.  )»fe  upon  earth,  and  afjt^    the  face  of  all  .his  cntiniett 

death  obtain  everlafting  life    clothe  them  with  (hame  and 

and  glocy  in  the  kingdom  of    confu^on,  but   upon  himfelf 

heaven  *;   hy  the   merits  and    and  his  pofterity  let  the  crown 

mf dintion  of  Chrift  Jefiis  our  for  ever  flonrifti.  So  ^e  thy 
Saylour,  wlio  with  the  Fathi^  people,  and  the  (heep  of  thy 
and  the  .Holy  Spirit^  liveth  pafture«  will  give  ihee  thanks 
and  reigneth  ever  one  Go^f    icrr  ^ver,.an4  .wjU  alwaya  be 

.ihewing  ^th  thy  praiie,  from 
generation  ipgeaf  radon,  thrQ* 
Jefuji  Chrift  our  only  Savioar 
andRed^mcr;  to  whom  with 
thee,  O  Father, ^nd  the  Ho^ 
Qhoft,  be  glory  in  the  church, 
throughout  ail  ages,  world 
without  end«    Amen. 

"Note,  ificreis  no^or^cr  in  citficr  of  tBcfc  offices,' for 
a  fermoh  or  homily  on  tbia  day  i  'and  iii  the  o&ce  of 

^    '  Chs. 


^oild  without  end.    Amen* 


Cb?-  2i  tbe^e  16  no  diredion  for  a  fermon  or  homily  pn 
fbe  30Ch  of  Jan^a^y,  but  by  the  office  of  James  2d  it  is 
reguUed  that  on  cl^e  (aid  jotji  day  of  Jan.  fball  be  read 
the  £rft  ai^d  /^cond  p^irts  of  the  homily  again^  difobe- 
flience  and  wilful  rpbcllioiip  or  clfe  the  Aiinifier  (hall 
preach  a  fercnbn  of  his  own  compofing  upon  the  fame  ar« 
gvmont.  ^' 

JQ.  The  inaugMratipn  day,  or  the  day  when  the  king  for  the  kmg'* 
or  qucpn,  for  the  time  being,  began  their  refpeaive '""*""**•"; 
'i^fig,qS|  b  not  enjoined'  by  a6l  of  parliament,  as  are  the 
x>tb^r  tolemn  days,  for  which  particular  fervices  are  ap- 
"jioinced*  The  obfervation  of  this  day,  in  the  time  of 
Jung  Charles  the  firS,  was  inforced  by  a  particular  canon 
[in!  the  year  1640,  after  the  example  (as  it  is  faid  in  the 
preface  to  that  canon]  as  well  of  the  godly  chriftian  em« 
jpcT%s  in  the  {former  times,  as  of  our  own  moft  religious 
prlocfs  fince  the  reformation:  and  the  faid  preface  fur- 
ther faith,  that  a  particular  form  of  prayer  was  appointed 
by^utboritv  foi:  that, day  and  purpofe,  and  injoineth  afl 
.churchwardens  to  provide  .two  of  thofe  books'  at  lead. 
This  feftifval  was  difufed  in  the  reign  of  king  Charles  the 
fACOPfilf  upon  ocqaiion  of  the  death  of  bis  royal  father, 
the  m^ner  of  which  changed  the  day  into  a  day  of  for- 
row  and  fafting,  as  is  fet  forth  in  the  order  for  reviving 
t^fit  ufagie  in  the  fxrft  year  of  king  James  the  fecond,  be- 
ff^e^  the  fervfcc  coxppofed  for  that  purpbfe.  Which  fer- 
vice  (after  another  ^j/ufe  of  that  feflival  during  the  reign 

3f  king  William)^  was  revifed,  and  the  obfervation  of  the 
ay  commanded  by  a  fpeciaJ  order  thereunto  annexed,  in 
tb^  (ecood  year  of  queen  Anne,  and  (0  continueth  to  this 
time.     Giif  246. 

•  £ome^aye  queftipned  by  s^^bat  authority  of  law  this  fo- 
]e/ni^{yj^  a^  a]ro;the  other  occafiona)  thankf^ivings  and  fads 
app9in(ed  by  the  king  are  kept.  Upon  which  Mr.  ^ohnfon 
Dbferygth,  that  it  isfufEcient  in  this  cafe  (as  he  thinkcth) 
thai  4h^  t,wo  houles  of  parliament  have  and  do  own  this 
pQkWcr  ip  be  lodged  in  the  crown,  as  they  do  by  fubmitting 
.to  th^fe  royal  commands  in  obferving  fuch  days,  and  fome- 
timef»iPCti^ionIng  hFm  to  order  thefe  religious  folemnities. 
^jAlmi.  pUr.  Vad.  Mic.  18:%. 

Neyerthelefs  this  fame  Mr.  Johi)fon  afterward^,  in  the 
year  1715^  being  Oted  before  the  ordinary  to  give  an  ac- 
count vvhy.he  pmit(^d  in  his  church  the  fervice  of  the 
kifg^'s  inauguration,  p^rfified  in  his  omiflion  thereof,  and 
.gavc^jhis  for  the  reafon  (which  he  defjred  might  be  under- 
,  ttpod^as  well  for  bis  \fSf^on  of  the  fervice  of  that  day,  as 

V  4  of 


328  )^oUDa^0« 


of  other  occifional  prajere  at  other  times) ;  namely^  that 
the  king*f  proclamation  hath  not  the  force  of  a  law  in 
England ;  that  the  king  is  fupreme  in  ecdefiaftical  caufes, 
only  as  he  is  fo  in  temporal,  that  is,  in  his  couns ;  and 
that  he  knotrcth  (he  fays)  of  no  fupremacy,  which  is  ex- 
crcifed  without  either  parliament,  or  convocation,*  or 
court  of  delegate.*,  or  the  courts  in.  Weftmiofter-hali ;  or 
however,  that  the  king's  fupremacy,  whatever  it  is,'  in 
this  refpf  A  is  refrained  and  limited  by  ad  of  parliament ; 
that  by  the  36th  canon  every  clergyman  is  required  to 
promife  under  his  hand,  that  he  will  ufe  the  form  in  the 
book  of  common  prayer  prefcribed,  ^md  ng  ^tber ;  that  by 
the  fiatute  of  the  5  &  6  Ed.  6.  c.  3.  all  the  days  th.ere 
mentioned  (hall  be  kept  as  holidays,  and  tiom  othir\  and 
that  by  the  feveral  ads  of  uniformity,  all  miniflbrs  are  re- 
quired to  ufe  the  form  prefcribed  in  the  book  of  commoh 

prayer,  and  none  othir^  or  otbtrwiji. And  the  prt>fecu- 

tion  againft  him  (he  fays)  did  not  proceed,  yobnfin^s  caf^ 
of  occafional  days  and  piayers.-^This'  was  in  the  year 
1721,  after  the  caufe  had  refted  for  fix' years.  But  whe« 
ther  it  was  upon  the  occafion  of  Mr.  Johnfbn's  publifliing 
this  cafe»  or  for  whatever  other  reafon,  it  appears,  thaf  the 
profccution  did  afterwards  proceed.  And  in  archblftop 
Wake's  Cplli^anea^  now  belonging  to  the  library  of  Chr^ 
'  Chunk  in  Oxford,  (Canterbury,  v.  4.  art.  276.)  there  is  a 
letter  from  Dr.  Bower,  archdeacon  of  Canterbury  f who 
was  then  alfo  bilhop  of  Chichefter)  to  archbifiiop  Wake* 
propofing  methods  of  bringing  Mr.  Johnfon's  caufe  to 
fpeedy  ifiue}  dated  Od.  26,  1723. 

Then,  Art.  277.    follows  a  copy  of  Mr.  Johnfon's 
proxy ;  viz. 

Whereas  there  has  been  a  caufe  of  ofllce,  &c.  And 
whereas  divers  articles  have  been  given  in  and  ad^itto), 
to  which  the  faid  Johnfon  had  given  a  negative  office 
— — as  by  the  aft  &c.— Now  know  all  men  by  theft 
prefents,  that  I  the  faid  J.  J.  do  acknowledge  and  con- 
fefs  myfelf  forry  for  having  given  ofFence  in  the  matters 
contained  in  the  faid  articles,  and  do  hereby  retrad'the  ne- 
gative ifTue  given  by  me  to  them,  and  do  confirfs  thb  faid 
firticles  in  all  and  every  p«irt  thereof,  and  fubmit  fhjrfcif 
}X\  all  things  to  the  right  reverend  the  archdeacon  afore- 
faid,  or  his  official;  and  do  hereby 'fincerely  promife  not 
to  offend  in  the  like  manner  for  the  f\iture :  and  beinj; 
aged  and,  infirm,  and  very  unfit  to  travel  from  my  faid  vi- 
carage to  Canterbury,  but  defirotis  that  this  my  retradion 
of  (he  negative  iflue  given  byip^  to  tl|e  faid  urticles,  ao4 

iny 
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my  promlfe  not  to  oflfend  in  the  like  manner  for  the  fii« 
ture,  may  have  their  due  tSXt ;  I  do  hereby  conftitote  and 
appoint  "Mr.  George  Upton,  one  of  the  pro6ton  of  the 
faid  arcMeacon's  court,  to  be  my  lawful  and  undoubted 
prodor,  for  me,  and  in  my  name,  to  appear  before  the 
right  reverend  the  archdeacon  aforefaid,  or  his  official*  or 
furro^te,  or  any  other  competent  judge  in  this  behalf,  to 
pray  and  procure  this  my  retri|[Aion  of  the  negative  ifltie 
given  by  me  to  the  faid  articles  to  be  admitted,  and  to  con* 
tefs  the  fame  in  all  their  parts,  with  a  promife  in  my  name 
•ot  to  offend  in  the  like  manner  for  the  future ;  and  Tub* 
mitting  in  all  things  to  what  the  right  reverend  the  arch«» 
deacon  or  hia  official  ihall'do  touching  the  premifles;  rati- 
fying, allowing,  and  hereby  confirming  whatfoever  my 
iM  prodor  (hall  fully  do  or  caofe  to  be  done  herein.  '  In 
"vritnefs  whereof,'  i  have  hereunto  fet  my  hand  and  feal^ 
this  third  day  of  Marchy  1 713* 

John  Johnfoo, 

Then  follows, 

6'*  MartU'  1723  Coram  I>^  Wife,  &c. 
Procures  hihc  inde  confenferunt  in  diem  &c*  Tunc 
Upton  exc'  procunum  fuum  Ipiale  fub  manu  et  iigillo 
J.  J,  Clici  partis  fuas  iirmatum  et  vigore  ejufdem  retrac- 
tavit  refponfa  fua  negativa  aliis  artis  con*  eundem  J.  J« 
extTs  fada  ec  data  et  animo  conteflandi  litem  affirmative 
et  eofdem  agnovit  omnes  et  iingulos  artos  praed'  in  omnt 
parte  eorundem  efle  veros  et  nomine  partis  fu2  fubmifit 
ie  Rdo  Dii<o  Epo  Ciceftr'  Arcbioou  Cant'  ejufq'  official! 
cirai  promiffione  de  non  repeiendo  officnfiones  in  arttculie 
prasd*  objedas  et  homoi  procurium  retadionem  confef* 
fio'o'  fubmiffion'  et  promiffion'  admifit  Quatus  ^c.  in 
pnefeotia  Norris  eadem  confefla  oblata  et  adta  per  Upton 
ncceptai^tis.  Tunc  dtus  Upton  petiit  dcum  J.  J«  partem 
fuam  dimitti  dto  Norris  diflen'  ad  cujus  petncm  D'^  de* 
crcvit  Moncm  contra  dtum  J.  J.  ad  legend*  et  recitand* 
In  EccJia  fua  paraoli  de  Cranbrqok  Formulas  precum 
publiear*  29  Mail  g^  Augufti  5*^  Novembris  et  30  vei  31 
Jan'  tegi  et  recitari  anthoritate  Regia  injundas  diebus 
refpve  praed'  ec  ad  certificand*  D""  Archiono  praed'  e* 
jvfye  p&ciiU  aut  ^lii  Judici  10  bac  parte  competent*  4e 

obedicntia 
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obedi>|itU  Ata  in  ha^  ,parxp  fa£^a  primo  <)ie  Jjaridicp  pq^ 
30"  Janvafii  pfox  fatuf'  tt  cop^oiqavit  dtucn  J.  J.  ia 
mpenfis  i&c.  et  affignavk>JPrMiifibii8  :hiflc  iode  ad  an* 
diend*  Voitem  &c«  Aipcr  ptchem  iM  Upton  et  ioper  tax* 

atioQ*  earundem  cxpenfardtn  thprox"*^  &c.    dfto^Uptoft 


Art.  391..  Eictrad  fron  a,  l^tier  to  9f^hU)|opk  Wiik^ 
10  Mr.  JohofMi'a  oms^  haod-«rrktfig« 

Cr«iibr<i^..  Ladjr-diiyv.  17041 

Ji!ay  it  plcafi;  Your  Gtace,  " 

To  ac^wt.o/  »y  qipft  Jyiiioj?4c^^tfiaiJc5  for  Yoivr  t^pitj, 
in  th«  point  4rf  j^xjferaord^aaijr,4»y«  wd  occra^ooal  prayers. 
An4  I  pro(Di/e.  th?f  I  will  gov^f  give,  Y^oit^uft  05;aifioii  to 
repent  of  it* 


♦•  ' 


Homilies.    See  |BubItc  ptn;^. 
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I&ol|i<tal0* 

FjQR.Papifb  being  difftbltd  to  nomm^iQhoffitplit 
.  fcc.tMlcJ^oprjC?.  . 

Dl^r.k-,n4ior      L  Of  hofpitals.  fomc  arc  corporations  ;jggrcgatc  of 
lM>%uali.  many/ as  of  mafter  or  warden,  and  hi^  confreres  j  fom^, 

•wheie  the  roafter  br  warden  liatb  ohly  <ihe  dilate  af  iiih«- 
#itft«ce.  iii  hiaiyrndtheboelhcenor  iifiers  |f0Wl^:|pMn- 
l^nt^  having  coUege  ftnd  fCQOioion  feai ;  fo^oe,  where  the 
mafier  or  warden  hath  ooly  the  efiate  in  bim,  out. hath 
DO  dollege  and  comnion  feal.  And  of  thefe  hofpttak 
4bme  be^eligtble,  foni^  d^ative^  and*  feme  {mfeataU^. 

Powerof  foun-     »-  %.thc  M  £/«,£•  5r  («*<!«  WP«itu4  h^  Ac  ai 

intuifuU  pQwir  at  his  will  a  fid  pUafure^  J^  die  ft  inrollej  in  iht 
bigb  >C9uff  of  chancery  J  fo'ire^,  fhund^  and  tfiMift)  an  bef- 
fitalf  n^ifm  ^  Hmu^  ahiding  piaHf  #r  bm/e  rf  tum^im* 
^  wHJr  the  fiiuiingJufti^miAn  and  rtiuftf  tbe^ip^^, 

Jeor,^  needjy  fr  impotent  people,  -fit  to  jet  the  poor  to  werti 
to  have  continuance  far  ever  ^  and  from  time  to  timr^  to  phth 

-iberein  Jueb  head  emd  membirs^  eatd  fueb  muteAer  rf  foer^ 


t   ^ 
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tfi  i9hifh^  hit  hilrSjandQjJignsJhaUfeem  convinientr  amtfoeh 
befpitalfo founded^  JhdU  bt  incorporated^  and  have  ptrpeiual  fue* 
cejft»n  fot  enir ;  aj  fuch'neune  as  the  founder^  hit  beirt^  ex* 
uiU9TS^  or  ajjigns  fhaU  appoint :  and  Jball  by  the  name  of 
incorporation  haVi  capacity  t$  pucrhafty  and  hold  any  goods  or 
freehold  lands^  not  exceeding  206  I  a  year  above  reprijis  ;  with-^ 
0ut  licence  or  writ  of  zA  quod  dafnnucti ;  theflainte  of  mort^ 
mainf  or  any  other  Jfafute  oY  law  io  th  contrary  notwitb^  , 
jlanding.  And  tbeyjhalt  h(toe  a  iomntm  feat.  Provided^  thai 
nofuch  hofpital  [hall  be  founded  or  incorporated^  unlefi  upon  tho 
foundationer  ere^ion  thereof '  the  fame  be  endowed  for  ever^ 
with  lands y  tenements^  or  hereditaments^  of  the  clear  yearly  va^ 
lue  of  \o\.  Andy  finally ^  fuch  cotiflraSfions  Jhsll  be  fnade 
of  this  a&y  asJhaR  be  mojl  beneficial  far  tha  maintenance  of 
the  poor^t  ^^d  for  fepreffing  and  avoiding  ofall^ails  and  derrick 
to  be  invented  or  put  in  un  contrary  to  the  true  meaning  of  this 

Not  exceeding  loo  I  a  yea^J  If  they  be  at  the  t?me  of 
tlie  foundation  or  endowment  of  the  yearly  vaflue  of  200 1 
or  undec,  and  afterwards  they  become  of  greater  Talue  by 
good  hufbandry,  rifirtg  of  prices,  fuddcn  accidents,  *'a9  by 
efcheat,  or  otlierwifd;  they  Ihall  continue  good,  to  M: 
enjoyed  by  the  hofpital,  albeit  they  be  above  the  yearly 
value  of  200 1 :  for  the  yearly  value  muft  be  atcounted  as 
n  was  at  the  time  of  the  endowment  made.  Alfo  good^ 
and  chattels  (real  or  perfonal)  they  may  take  of  what  value 
Toever.     2  In/l,  722. 

,  But  by  the  9  G.  2»  c.  36*  No  manors^  lands j  tenements^ 
'rents ^  advowfons^  or  other  hereditaments^  corpot^eal  Or  iHcorpb* 
real;  nor  any  fum  of  Money ^  goodsy  chattels^  flocks  in  the  pub- 
lic fundsy  fecurities  for  money y  br  any  other  perfonal  rftate  what* 
fo'every  to  be  laid  outy  or  dlfpofed  of  in  tbepurchafe  of  any  landf^ 
ienementSy  or  hered'ttamentSy  fhall  be  given  or  any  ways  con^ 
veyed  or  fettled  (ttnlefs  it  be  bona  fide  for  full  and  valuable 
4onJidiration)  ta  or  upon  anyperfon  or  perfonsy  bodies  politick  or 
eorporatOy^or  otherwife^  for  any  eflate  or  inter efl  whatfoever^  or 
.any  ways  charged  or  tntumbredy  in  tmfl  or  for  the  benefit  of 
any  charitable  ufes  whatfoever  \unlefs  fuch  appointment  of  Ian  ^y 
,  or  money y  or  other  perfonal  eflate  (other  than  flocks  in  the 
ipubliek  funds )y  be  mude  by  deed  indented^  fealed  and  delivered 
in  the  prefenct  of  two  witneffesy  twelve  kalendar  months  at  leafi 
before  the  death  of  the  donor y  and  bo  enrillod  in  chancery  with^ 
in'fiof -kalendar  months  next  afier  the  execution  thereof  \  and  un^ 
lefs  :fuch  fhck  in  the  fubkck  funds^  be  transferred  in  tie- 
fubtiik  itfOJts  ufuaify  kept  fot  the  tt^ansfer  of  fluksy  fix  kalen^' 
dor  months  at  leajl  before  the  death  of  the  doner  :  and  unlofs 

the 


ihtfmm  he  made  t$  tah  effkQ  in  p^fft^nfn  tbi  chdrliaUe  ufe 
iniindii%  imnuMaU^  from  the  making  ibenof^  and  be  witbeut 
power  of  rtvocation.  And  any  ajfurana  oAerwife  nuuUfbaU 
ke  void  (z), 
vi«tat?wi  ukO  3.  By  the  aforefaid  fiatute  of  ibe  39  ETtx.  c  5.  TTic 
—  bofpical^i  fo  founded,  (hall  be  ordered  and  vifited  by  fuch 

perfon  or  perfons,  as  AiaU  be  aifigned  by  the  founder,  his 
Jieiis  or  ailigns,  in  writing  under  bis  or  tbeir  band  and 
feal,  not  being  repugnant  or  contrary  to  .the  laws  and  fta- 
tutes  of  this  real  (tf  )• 

If  the  fcvunder  malceth  no  appointment  ;^tben  it  is  en« 
adedby  the  a  //.  5.  ^.  i.  as  followetb :  forafmuch  as 
many  hofpitals  within  this  realm*  founded  as  w^K  by  the 
noble  kings  of  this  realm,  and  lords,  and  ladies,  both  fpi- 
ritual  and  temporal,  as  by  divers  other  eAates,  to  the  bo* 
flour  of  God  and  of  his  glorious  mother,  in  aid  and  merit 
of  the  fouls  of  the  faid  founders,  to  the  which  hofpitals  the 
famiBiibunders  have  given  »  great  part  pf  their  moveable 
goods  for  the  building  of  the  fame,  and  a  great  part  of 
their 'lands  and  tenements,  therewith  to  fu (lain  impotent 
iDea;and  women,  lasars,  men  out  of  their  wits,  and  poor 
woo^n  with  child,  and  to  nouri(h>  relieve,  and  refrefli 
other,  poor  people  in  the  fame,  — — *  be  now  for  the  moft 
part  decayed,  and  the  goods  and  profits  of  the  fame  by 
divers  perfons  as  well  ^fpiritual  as  temporal  withdrawn  and 
fpent  in  other  ufe,  woereby  many  men  and  women  have 
died  in  great  mifery,  for  default  of  aid,  living,  and  fuccour, 
to  the  difpleafure  of  .God,  and  peril  of  the  fouls  of  fuch 
.  manner  of  difpofers ;  it  is  ordained  and  e(labli(hed,  that 
as  to  the  hofpitals  which  be  of  the  patronage  and  foooda- 
jion  of  the  king,  the  ordinaries,,  hy  virtue  of  the  king's 
^commtffion  to  them  Jireded,  (hall  inquire  of  the  manner 
'and  foundation  of  the  faid  hofpitals^  and  of  the  govern* 
aiice  and  eflate  of  the  fame,  and  of  all  other  matters  ne* 


(«)  See  jfl^ortfUatn*  And  note,  that  though  lands  par- 
chafed  bonti  fide  for  fMll  confideration  are  excepted  out  of 
thii  ad  s  the  kiog^  licence  is  Dece/Tary  to  enable  corporations 
to  purchafe  and  hold  lands  in  njortmain.    7  ^  9  ^.  3.  r.  37. 

(a)  If  no  fuch  perfoo  be  named,  the  vifitatorial  power,  in 
eleemofynary  lay  foundatioos,  is,  by  law,  thrown  upon  the 
founder  and  his  heirs,  whom  failing,  it  devolves  npoa  the 
crown,  to  be  exercifcd  by  the  chancellor.  See  CoUcgf,  6 
&  7.  and  4.  T.  Rep.  233.  The  Kimp  e^eunfi  the  Mmfier  mt^ 
Fellows  of  St.  Ciuberine^ibaU^  Camlridgei  with  (he  authori- 
lies  there  ^iied^ 
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ceffary  and  requifite  ia  this  behalf,  ind  the  rnqutficions 
thereof  taken  (hall  certify  in  the  king's  chancery  :  and  aa 
to  other  hofpitals  which  be  of  another  foundation  and  pa- 
tronage than  of  the  king  $  the  ordinaries  fliali  inquire  of 
the  manner  of  the  foundation,  eftate,  and  governance  of 
the  fame,  and  of  all  other  matters  and  things  neceflary  in 
this  behalf,  and  upon  that  make  thereof  corredion  and 
reformation,  according  to  the  laws  of  holy  church,  as  to 
them  belongeth. 

And  by  the  43  EL  c.  4.  Where  lands  and  gooda 
given  to  hofpitals  have  been  mifappliedf  the  lord  chancel- 
lor  may  iflue  comthiffions  to  inquire  and  take  order  there- 
in  (b) :  but  this  not  to  extend  to  hofpitals  which  have  fpe- 
cial  vifitors  or  governors.  And  provided,  that  this  z€t 
iball  not  extend  to  abridge  the  power  of  the  ordinary. 

4«  By  the  aforefaid  flatute  of  the  39  Eiiz,  r.  5.  In  the  of  *l''{>iofit  ia 
hofpitals  fo  founded  as  aforefaid,  they  (hall  be  placed,  or  hoipitaii  {c). 


(i)  For  the  nature  of  thefe  commiffioos  fee  CbarftaUe 
Ste0.    The  court  of  chancery  will  alfo  relieve  by  original 
bill, upon  a  gift  to  charitable  ofef*  within  the  43  Eiix.  tad 
will'  fettle  or  dire^  the  difpofstion  of  ^n  ellate,  withio  that    - 
ftatnte,  according  to  the  intcntioa  of  the  teftator.    /^.  in  thi 

(r)  On  the  fabjeA  of  e]e£lions«  fee  Cat|)e1irai0,  6.  And 
|Dsan«  atlt  CtWPter0»  ly.  10.  (5).  To  ivbich  add,  that  all 
aggregate  corporations  have  a  power  necefiarily  implied,  of 
elediDg  members  to  fill  up  vacaociei  in  the  body  politick,  in 
order  to  perpetuate  it.  i  RolL  Ah,  514.  If  the  mode  of 
eledion  is  prefcribed  by  charter,  or  grant,  or  eftablifhed  by 
prefcription«  it  muil  be  accurately  obferved :  in  the  abfeoce 
of  thefe  it  may  be  regulated  by  a  bye-law  ;  the  right  of 
making  which  is  a  power  alfo  incident  to  corporations  io  ge- 
neral. A^w/iVvf  V.  Fraucii,  3|  T.  Rip.  189.  1  BL  Com,  475. 
The  right  of  elcdioo  may  alio  be  regulated  by  a  bye-law  un- 
der the  exifteuce  of  a  charter  or  prefcriptioo  thus :  If  the 
power  of  making  bye-laws  originally  ia  io  the  boJy  at  largt^ 
they  may  delegate  the  right  of  elcdlion  to  t/tUSi  body^  wDich 
ihus  becomes  the  reprefentative  of  the  whole  community,  for 
the  porpofe  of  elediion  ;  but  if  the  power  of  making  bye* 
laws  is  veAed  in  a  fele^  body,  they  cannot,  by  a  bye-law,  « 
exclude  an  integral  part  of  the  body  at  large  from  voting, 
nor  can  they  impofe  a  qualification  on  the  ele^ors,  contrary 
Ito  the  original  conftitution  of  the  corporation.  4  Rtp,  77. 
The  cafe  of  corporations.  4  Injl.  48.  3  Burr,  1827.  Rtx 
V,  SpiuctTy  e9mfMn'€9uncilmau  of  Maidftont,  4  ^»rr.  2515. 
Rix  V.  Htadt  frttman  of  Helfion* 

4 .  upon 


•poll  }uft  caufe  difplaccd,  .by  fiicb  perfi>Q  or  p^rfons  as 
fliall  be  affgned  by  (he  founder,  bis  heirs  or  »fl$gns«  by 
wrtcing  under  bis  or  th^ir  band  and  fcal,  not  being  re- 
pugnaht  or  contrary  to  the  laws  aod  ftiuutes  of  this 
icatfD. 

And  by  another  claufe  in  ihe  £une  ftatute  \  it  ihall  be 
lawful  to  the  foundeft  his  heirs  pr  a^ns,  upon  the 
death  pr  removing  of  any  head  or  meofiber^  to  place  one 
other  in  the  room  of  him  that  dieth  or  is  .xemovedy  fqc- 
ceffively  for  ever. 

And  by  the  31  £/fz.  c,  6.  If  any  perfon  (ball  take  any 
feward  for  oominating  to  an  hofpital,  his  place  (if  be  fhall 
have  any)  in  fuch  bofpital  ihall  be  void.  And  any  per* 
•  Ion  receiving  any  reward  for  refigning  his  pUce  in  any 
fucb  bofpital,  (hall  forfeit  doable  the  Aim,  and  the  per- 
Ibn  for  whom  be  refigni  (ball  be  incapacitated. 

5*  ^^  the  afoiefaid  ftatute  of  the  39  J^iErz.  r.  5.  it  if 
provided,  that  all  leafes  or  cftatet  to  be  made  by  any  fuch 
corporation, exceeding  the  number  of  twenty- one -years,  and 
that  in  pofleffion,  and  whereupon  the  accuftomable  yearly 
rent  or '  more,  by  the  greater  part  of  twenty  years  next 
before  the  taking  of  fuch  leaie,  (ball  not  be  referved  and 
yearly  payable,  (hall  be  void  (^). 
T»n^  6.  (1)  By  the  43  ^/rs.  c.  a.  AH  lands  wtt^iothe  pariih 

are  to  be  ailefled  to  the  pot  rate. 

And  by  Holt  chief  juftice,  E.  i  Ah.  Hofpital  l^ndsare 
chargeable  to  the  poor  as  well  as  others  ;  for  Jio  man  \ki 
appropriating  his  lands  to  an  hofpital,  can  difcharge  or 
exempt  them  from  taxes  to  whieh  they  were  fub)eS  be^ 
fore,  and  throw  a  greater  burden  upon  bis  neighbours* 
2  &alk.  127. 

In  the  .cafe  of  Su  Luki%  hofpital  for  Ipnaticks,  M. 
I  G.  3.  it  was  determined,  that  the  faid  bofpital  was  not 
'Chargeable  to  the  pari(h  rates ;  and  that  in  general  no 
hofpital  is  fo,  with  refpe<ft  to  the  fcite  thereof,  except  $bQfe 
parts  of  it  which  are  inhabited  by  the  officers  beloDgtAg 
to  the  hofpital,  as  the  chaplain/ phyfician^  and.  the  kke, 
in  Chelfea  hofpital.  And  thefe  apartments  are  to  be 
rated  as  iingle  tenements,  of  which  the  faid  officers  are 
the  occupiers.  The  reafon  why  the  apartments  in  this 
hofpital,  of  the  fick  or  mad  perfons,  are  not  to  be  rated 
is,  that  there  are  no  perfons  who  can  be  faid  to  be  the 
occupiers  of  them  (and  it  is  upon  the  occupiers  of  houfea 

,  III  wm^mmm^'^  ail  ■   .  ■  III.  ■       ■     ■  r     ■ 

{/)  SeeHeafen. 
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that  the  rate  is  to  be  levied )•  For  it  would  be  fiblitrd  to 
call  the  poor  objefis  fo  with  refpe^l  to  this  purpofe;  and 
the  leflees  of  tbe  hofpital  ia  truft  for  the  chai itable  pur* 
pofes  to  which  it  is  applied,  cannot  with  any  propriety  be 
xotifidered  as  the  occupiers  of  it ;  nor  hiftly,  can  tbe  fer* 
•vanta  of  the  hefpttai,  who  attend-  there  for  their  liveli- 
hood ;  and  no  other  perfons,  faid  lord  Mansfield  chief 
juftice,  can  with  any  fliadow  of  reafon  be  cooddered  as 
the  occupiers  of  it.     Bsrrr.  Maoaf.  1053. 

By  the  annual  z&s  for  the  land  tax^  it  is  provided,  that 
the  fame  (hair  not  extend  to' charge  any  hofpital,  for  or 
in  refpe£l  to  the  fcite  of  fuch  hofpital,  or  any  of  the  build- 
ings  within  the  walls  and  limits  thereof;  i>r  to  charge  any 
of  the  hottfes  or  lands,  which  on  or  before  Mar*  25* 
1693*  did  belong  to  Chrift^s  Hofpital^  St.  Bartholomewy 
Bridewell>'St.  Thotnas,  and  Bethlehem  hospitals. in  Lon« 
don  and  Sputhwark  j  or  to  charge  any  other  hofpitals  or 
akna^-taoufes,  for  or  ki  refped  only-of  any  treats  or  i«ve- 
nues,  which  on  or  before  Mar.  25,  1693,  were  payable 
to  the  faid  hofpitals  or  alms-houfes,  being  to  be  received 
and  difburfed  for  the  icnmediate  afe  and  relief  of  tbe  poor 
of  the  faid  hofpitals  and  alms-houfes  only. 

Provided,  that  no  tenants  that  bold  any  laads  or  houiesp 
by  leafe  or  other  grant  frooi  any  of  tbe  faid  hofpitals  of 
alms'houfes,  do  claim  any  exemptions  but  that  all  the 
faoufes  and  lands  which  -they  fo  hold,  iball  be  rated  for  fo 
miKh  as  theys  are  ye^ly  worth,  over  and  above  the  rents 
referved  and  payable  to  the  faid  hofpitals  or  alms-houfef, 
to  be  feceived  and  dflburfed  for  the  imooediate  fupport  and 
relief  of  the  pdor  of  the  faid  hofpitals  and  aLms-houfes. 

Provided,  (bat  nothing  herein  (hall  be  coaftrued  lo  ex- 
tend to  difcharge  any  tenant  ^f  any  the  houfes  or  lands 
belonging  to  the  faid  hofpitals  or  alms-houfes,  who  by  their 
leafes  or  other  contrads  are  obliged  to  pay  all  rates,  taxes 
and  impofitions  whatfoever;  but  that  they  (hall  berated^ 
,  and  pay  all  fuch  rates,  taxes  and  impofitions. 

And  if  any  qoeftion  (hall  be  made,  how  far  any  lands  or 

tenements  belonging  to  any  hofpital  or  alms-houfe,  not 

exempted  by  name,  ought  to  be  afiefled  and  charged  -,  the 

fame  (ball  be  determined  by  tbe  commiffioners  upon  the 

.appeal  day. 

And  there  is,  further,  a  general  claufe,  that  all  fuch 
lands,  revenues,  or  rents  belonging  to  any  hofpital  or 
alms-houfe,  or  fejtlltd^  to  any  charitable  or  pious  ufe,  as 
were  aAefled  in  the  fourth  year  of  fVilL  and  Mar.  flialt 
be  liable  to  be  charged  i  and  that  00  other  lands,  tene- 
•     1    '  ^  mentSy 
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fneiits,  or  herediciinciicsy  revenues  or  rentt  whallbever^ 
-  then  belonging  to  any  horpiul  or  alms-houle,  or  f*ftled 
to  any  charitable  or   pious  ufes^  as  afore&id,  Ihall  be 
charged* 

[6.  (z)  By  the  25(7.  3.  /.43.  /  lo.  rerirants  belong- 
ing  to  the  above  holjpitals  are  exempted  from  the  duty  00 
fervants.J 

1 

Horpitallers.    Sec  a^n^fUtktl. 

Hotchpot.    See  M!ill0. 


January  the  thirtieth.    See  ^^oIJftaiUF* 


A  Jew  is  to  be  fworn  on  the  old  teftanaentt  ilnd  perjury 
^^  may  be  afligned  upon  that  oath.     2  Kih.  313. 

By  the  106.  c.  4.  When  any  of  his  msjefty's  fub- 
jedf,  profeffing  the  jewifh  religion,  (ball  take  the  oath  of 
abjuration  $  the  words,  up^n  tbitruifinth  cfa  ibrtftian^  (hall 
be  omitted,     f.  i8. 

//•  2  G.  2.  Gomez  Sirra  and  Mtme%,  Upon  error  10 
debt  upon  a  bond,  the  bail  being  both  jews,  were  fuf- 
fered  to  put  on  their  hats  while  they  took  the  oath» 
Sir.  821. 

By  the  i  An.  ft.  \.  t.  39.  If  any  jewifli  pirent,  in  or« 
der  to  the  compelling  his  proteftant  child  to  change  bis  re- 
ligion, (hall  refufe  to  allow  fuch  child  a  fufficient  main-^ 
tenance,  fuitable  to  the  degree  and  ability  of  fuch  parent^ 
and  to  the  age  and  education  of  fuch  child }  then,  upon 
complaint  thereof  to  the  lord  chancellor,  it  fliall  be  lawful 
for  him  to  make  fuch  order  therein,  for*  the  mitnteniiice 
of  fuch  proteftant  child,  as  he  Qiall  think  meet. 

Marriages,  v^here  both  parties  are  jews,  are  excepted  oat 
of  the  marriage  ad  of  the  26  G.  2.  c.  33. 


He.    See  CjDvi$» 
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Winii.  |M«gei  in  the  church,  «nd  the  princi|Mil  imige  in 

^  (the chancel  (viz.  of  the  firint  to  ^bomche  ohurcti 

'it  dedinterf)  fliall  be  provided  at  the  tchafge  of  the  parifb, 

jfrmmi*  None  fl»U  bring  into  difpute  the  deteratinationg 
of  the  church  concerning  the  adoration  of  the  glorious 
crofs,  the  worfliip  of  the  images  as  faints,  or  pili^ri- 
mages  tp  the  places  or  jelicks  of  the  /amc ;  but  it  (hall 
be  publickly  taught  and  preached  by  all,  that  the  crofs, 
and  image  of  the  ^crucifix,  and  other  images  of  the  faints^ 
in  memory  and  honour  of  thofe  whom  nhey  reprefent, 
and  their  places  and  reticles,  ought  to  b^*  worihipped  by 
proceffions,  kneeling,  bowing,  incenfe,  kiffing,  oblations* 
.lUumtntttons,  pilgrimages,  and  all  other  modes  and  forma 
whatfoever  ufed  in  the  times  of  us  and  our  predeceflbrs^ 
on  pain  of  incurring  the  guilt  of  herefy,     Lindw.  297. 

Art.  22*  Tbi  r»mijh  d»3rin$  t^narning  thi  wtfrjhipp'mg 
snd  adoration  at  tvtll  $/ images  at  ifrehcks^  and  alfo  invHa- 
ii$n  ^fidntt^  it  a  find  things  vaiwlf  ittvnUed^  d^d  gf^utuUd 
$1^  m  warrmtif  rfjeriptttre^  hui  ratbir  rtfttgnawitothi  wor^ 

3  &  4  Ed.  6.  c.  10.  Iwuigit  in  iktardm^  -^ffl^i  timhtr 
aikkafi^r  mr  tarib^  gravm  €arvid  sr  fmaitdf  JbaUhde/oiml 
and  defirr^d*    (•  %• 

Bui  tbit  Mi  U  ixtind  u  any  imagi  9r  pi&ttre^  fit  mr  gravm 
ttp$it  atty  t$mb  in  any  cburcb^  ibapil^  or  cburcbyard^  oniyfir  a 
wonummt  of  any  iing^  prince^  nobUmanj  or  otber  diod  per/on^ 
wUcb  batb  not  ban  commonly  reputed  and  taken  for  a  faint m 

Alfo  this  wall  not  be  done  by  anj  perfon  of  his  own 
authority,  but  be  ought  to  have  the  licence  of  the  ordi- 
nary.   Ctq.  Jei.  366* 

And  if  any  fiutll  dp  ib  without  tbe  licence  of  the  0r- 
diaary  %  Dr.  Godolffliin  <iiy v  be  (ball  bind  bin  10  bb  good 
bebavioiir :  but  the  meaftteg  as  only,  abat  bo  may  be  bound 
$0  hit  g0od  bebamotir^  not  b^p  the<OK)iBary»  but  by  tbe  tern- 
poral  judge;  as  in  Pmiet*$  cafe  (wbteb  is  the  cafr  ce- 
feried  io)»  the  offender  was  bound  10  hk  good  behaviour* 
not  by  ibe  ordinary,  biul  by  4be  lord  •chief  jnfiioe  of  tbe 
court  of  king's  beach. 
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SImproptidfCon. 

APPROPRIATION  (asfomcfay)  is  properly  fo 
"^  calicd,  when  it  m  in  the  hands  of  a  bifliop,  colkge, 
W  religious  boufe ;  improprMon^  when  it  is  in  the  handt 
of  a  layman.  But  the  words  are  generally  ufed  promif* 
cuoufly.     And  the  law  concerning  the  fame  is  treated  of 

under  the  title  Appropriation^ 

Inauguration  day«     See  ^Olitrap0« 

Inccft.    See  ILeVx)tiner0. 

Incumbent.    See  HBtmttU 


gnUemnitp^ 


AN  indimnily  was,  a  penfion  paid  to  the  bifliop,  in 
confideration  of  difcharging  or  indimnifylng  churches  ^ 
united,  or  appropriated,  from  the  payment  or  procura- 
tions ;  or  by  way  of  recompence  for  the  profits  which 
the  biOiop  would  otherwife  have  received  during  the  time 
of  the  vacation  of  fuch  chu(cbet«    GUf.  706,  719. 


% 
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/ND  ICAFjlT  f  fo  called  from  thofe  words  in  the  wrif, 
Micovit  H0Usj  <7rJ  16' a  writ  of  prohibition  that  Jieth 
for  the  patron  of  a  church,  whofe  clerk  is  defendant  in 
Che  ecclefiaftical  court  in  an  aAion  for  tithes,  comcnenced 
by  another  clerk,  and  extending  to  the  fourth  part  of  the 
value  of  the  church  at  leaft.  In  which  cafe  the  fuit  be- 
longs to  the  king's  court  by  the  ftatute  of  the  13  £d,  i. 
i.  5,  Wherefore  the  deferidafit's  patron  (being  like  to  be 
prejudiced  in  his  church  and  advowfen,  if  the  plaintiff 
obtain  in  the  ecclefiaftical  court)  hath  this  means  to  re- 
move it  to  the  king's  court.     Ttrmf  ^ftbg  L.    F.  N.B* 

.    But 
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But  if  the  tithes  in  quefiioir  do  not  amount  to  the  fourth 
|ttrc  of  the  yearly  value  of  the  church  $  the  ecclefiail^ical 
court  may  determine  the  right  on  a  writ  of  Sp$Hatm. 
F,  N.  B.  70. 

Induftion.    See  IBntefitVf 


3nDibitiott. 

I«  A  N   inhibition  is  a  writ,   to  forbid  a  judg^  from 
^^  farther  proceeding,  in  a  caufe   depending   before 

himt  being  in  nature  of  a  prohibition.     Tirms  of  thg  law» 
And  this  writ  moll  commonly  iflueth  out  of  an  higher 

court  chriftian  to  an  inferior,  upon  an  appeal.     Id* 

But  there  are  likewife-inhibtttons  on  the  vifitations  of 

archbiihops  and  ^iihops :    thus  when  the  archbifliop  vi- 

fitSf  he  inhibits  the  bifliop ;  and  when  a  bi(hop  vifits,  he 

inhibits  the  archdeacon :    and   this  is  to  prevent  conftt* 

iibn«    Id. 

2.  By  CiriK.  96.  That  the  jurifilidion  of  bifhops  may 
be  preferved  (as  near  as  may  be)  intire  and  free  from  pre- 
judice; and  that  for  the  behoof  of  the  fubjeds  of  this 
land,  better,  provilion  be  made,  that  henceforward  they  be 
not  grieved  with  frivolous  and  wrongful  fuits  and  mole£» 
tations  ;  it  is  ordained,  that  no  inhibition  fhall  be  .grant- 
ed out  of  any  court  belonging  to  the  archbi(hop,  at  the 
inftance  of  any  party,  unleb  it  be  fubfcribed  by  an  advo- 
cate praflifing  in  the  faid  court.  And  the  like  courfe  ihall 
be  ubd  in  granting  forth  any  inhibition  at. the  infiance  of 
any  party,  by  the  bi(hop  or  his  chancellor  againll  the 
archdeacon,  or  any  other  perfon  exesMfing  eccledaftical 
jurifdidion.  And  if  in  the  court  or  cffififtory  of  any  bi- 
Ihop  there  be  no  advocate  at  all ;  then  (hall  the  fubfcripr 
tion  of  a  proSor,  pra&ifing  in  the  fame  court,  be  held 
fufficient. 

3.  And  by  Can.  97.  It  is  further  ordered  and  decreed, 
that  henceforward  no  inhibition  be  granted  by  occafion  of 
any  interlocutory  decree,  or  in  any  caufe  of  corredion 
wbatfoever,  except  under  the  form  aforefaid.  And  more- 
over, that  before  the  going  out  of  any  fuch  inhibition  the 
appeal  itfelf,  or  a  copy  thereof  (avouched  by  oaih  ^o  b^ 
juft  and  true),'  be  exhibited  to  the  judge  ox  bis  lawful 
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lutngtitf  -  whsrcfay.  far  nay  be  Uirfiilif  informed,  ixith 
of  rbis  nusAitf  of  the  crime^  aad  of  the  canfe  of  the  gnet - 
snce*  oefere  jdie  granting  foiith  of  the  Aid  inhiUtioB* 
And  every  appellant,  or  his  lawful  prodor^  fb^l  befiare 
the  obtaining  of  any  fuch-  inhibition,  (hew  and  exhibit  to 
the  judge  or  ifyi  fiiftqgtie  .in  wrjopg,  ^  |r«e  copy  of  thofe 
9^8  wherewith  he  complaineth  himfelf  to  be  aggrieved* 
and  from  which  he  appealeth  ;  or  (hall  take  a  corporal 
t^ath,  that  he  hath  performed  his  diligence  and  true  en- 
deaifour  for  the  ob^ining  of  the  fame,  and  could  not  ob* 
tain  it  at  the  hand?  pf  the  legjfipr  ia  the  country,  or  his 
deputy,  tendering  him  his  fee.  A^d  if  any  judge  or  re« 
gifter  (hail  either  procure  or  permit  any  inhibition  to  be 
fea*ed,  ft)  as  is  faid,  contrary  to  the  form  and  Um|tation 
above  fpecified ;  let  him  be  (ufpended  frqm  the  execution 
of  his  oibcc,  for  the  (pace  of  three  months :  and  if  any 
pcofioc,  or  other  perfen  v^tfoevcr  by  his  appointment, 
(hall  offend. in  ai^y  of  the  premifles,  either  by  making  or 
(ending  out  any  inhibition  contrary  to  the  tenor  of^the 
faid  pvemifibs ;  let  him  be  removed  from  the  exercife  of 
his  office  fot  the  fpacc  of  a  whole  year,  without  hope  of 
'leleafeor  refipring, 

in^alment.    See  pUbOffi^ 
Infticqcion,    See  IBcnepicr^ 
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3fntetirtrt, 

T INTERDICT  i»  an  ecdefiaftical  cenfure,  whereby 
-^  (he  (fiviiie  fervtces  are  prohibited,  either  to  particular 
perfons,  or  in  p^Qfcular  places,  or  both.  £fW.  J20. 
*  And  bofh  (hefe  kinds  of  interdtd  have  been  fre(}uent)y 
excrcifpd  heretofore,  upon  whple  villages,  towns,  prp-t 
vinces,  and  even  kingdoms  ;  liH  they  (hould  make  ^tif- 
fadion  for  ipjurjes  dope,  or  abftain  froyp  ipjuries  they 
were  doing,  )q  the  church.     Gibf,  1047. 

Dyring  |he  time  of  the  interdid,  baptifin  was  allowed, 
))ccaufp  of  the  frailty  and  uncertainty  of  life ;  but  the 
hply  eiichariil  ws|s  not  allowed,  except  in  the  article  of 
dpaih  ;  fo  alfo  chriflian  burial  was  denied  in  apy  con(e- 
crated  place,  expejpt  i|  wcr^  dpp;  wHbput  ^ivu^P  o^iffes, 

^  •        pm 
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Bd(  At»  ce'Afiffe  htti  been  bag  difafed  f  and  fiottrfh^ 
of  It  ^p^ittlr  in  the  laws-  of  church  or  ftate  fikio^  tMd  le^ 
ibrmattoir*    6ikf.  fojfji 


A  N  iDterlocutory  decree  in  the  tpirkual  courr.  is  that 
*^  wbick  doth  aat  decide  the  caufe,  but  only  fomV  in- 
cidental matter,  which  happens  bc.cweenr  the  Beginning 
and  end  of  it*. 


«       V     ,        ,v.  .    ^>    ^     •      f        V  '      ^        ^-  _  .         .'. ^ 


•^HfE  law  cbnceriiirid;  ihteftat^s, 'bMY»^  cohn)eded  m 
'^    many  iiiltances  with  the  law  cohc^erning  laft  wills' 
and'teRaments,  the  whde'is  treated  of  together  untfer  the 
taldffllilte^ 


» iT  I    ■  I*    •       I    !■! 


^Irt^n* 


OVho*.  WOf^finutb  as  tue  u^^Jtknif  ilM  teHain  ^priejlf 
t^lfii^i  M  if€  upon  tbi  bm^jki  ^  a  p&foti  who  i> 
iOfMfi  fiigHi^g  ripgrts  that  thn  havt  hiOird  bt  is  deadi  ct^ 
hi^nJ^dMthisftfkti  and  ^  proet^^  ibmpltvis  t$  bt  in^ 
&takd  iim  tbijmi  Atm^;  and  if  fithafs  hi  wh§  was  pn^ 
ttntid  t&  be  dHkt  Jbail  return  mit§  bis  cbaP^bi  anf»er  is  mdi^ 
mitfbh^  I'bmo  ibitnof^  and  tbitihW  if/ktt  agawjthim:\ 
andf^muh  alfi  at  pthtts^  btrndtd'  tbitb  eoijetwfr^fi^  di" 
fr^mm  privatify  cr  iWiviat  mamuffiM^  fbiy  ean,  to  rntrudlf 
tbesiffkhfttint^  tbi  btntficts  not  mlfrftbrali^htt  aifr  iftboft 
fx^  afi  frifiltf%  and  wbift  tbtf  are  in^  neitber  thifinteUci  if 
tbrjudgit  nit  ihif  cthit  tbhg  by  v^cbi^  tkdf  be  ejiglid  ditb 
avaUr  but  tUj  difend  tbemfihis  %j^M9  fifct  if  arins :  We  dd' 
dittti^  dhd'ftfiikf  is^hf  thai  ni  bentftti  indstfv^i  hi  xiUfi^ 
fif^f^  xp*^  t^tkaa  if  a^  fam  if  ti^f  if  Oi  dtatb  af^ 
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affion  rf  mtfi  perf§n  lilng  dhfint ;  Hut  ibt  mrdiwory  flfatt  tbrnt 
wall  bi  hi  fully  informed  in  iithir  cafe  :  >  ciberufifi  be  flM  he 
hound  U  render  the  wlfole  damages  ta/ttcb  ahflnt  per/en  ;  and 
mereever^  be  who  hatb  proeured  bimjelf  te  hk  iniryded^  JbaU 
heRdts  ibe  reparation  of  damages  ^  hefufpended  ipfefa&9  frem 
Bss  effice  andhehefice.  Wbkb  alfo  JbaU' extend  t§  every  ene^  wti 
Jhall  of  bis  own  authority  or  prefumption^  either  privily  or  by 
foree^  obtain  the  poffeffim  of  an  ecdeftfiJUoal  hinefiu  wUcb  is 
full  of  another  incumbent ^  and  after  it  /hail  be  declared  to  be^ 
long  tofuch  other  Jhall  endtavour  to  defend  himfelf  therm  by 
force  of  arms.     Athon.  32. 

Ndr  any  other  thing  by  which  they  tnaj^  be  tje&ed]  That  It, 
not  any  fpiritual  cenfure*     1dm.      ^      -    {    ' 

7%a/  no  benefice  in  any  wife  be  C9nferred'\  Eiiher  by  ooUa^ 
tion  of  the  bifhop,  or  prefentation  of  any  other.    Um 

Boniface.  Forafmuch  as  it  frequently  happeneth^  that  H^ 
Vers  clerks  by  lay  power  do  pojfsfs  themjelves  of  churches  paro* 
chial^  or  prebendal  (even  although  they  have  the  cure  offesUs)^ 
and  are  intruded  into  the  fame  wiAouieccleJiaJiical  autbority  ; 
we  do  decree^  that  a  clerk  fo  iHiruded  into -the  church  or  prebeud 
by  himfelf  or  by  lay  power ^  Jhall  be  excommunicated  in  dme, 
form  of  taWi  and  Jhall  bedemunced  excommunicated  by  the  dio^ 
cefaH  if  the  place,  and  be  fiifabled  for  tber  ipfofa^o  h  bold 
that  benefice. '  And  f  after  fentence  pronounced  again/l  bim^  be 
JbaU  obflinately  perftjl  in  fuch  intrufton  for  two  *s^ntbs ;  the 
profits  of  his  other  betsefices  (until  he  Jhall  make  fatiefa&ion) 
Jbalibo  fequeftred  by  the  Anefans  of  the  places  where  they  fhoA 
be^^  upon  denunciation  of  the  bijhop  in  wh^fe  diocefe  be  intruded^ 
andwhofe  snonition  and  excommunication  be  contestmed^  Assd 
if  be  Jhall  perfevere  under  fncbi^ntenee  ef  excosnmumcation  for 
a  year  ^  from  thenceforth  hi  Jhall  not  be  admitted  to  any  ecdefi^ 
epical  benefice  yviihin  tf?e  province.  And  \f'he  was  intruded,  bf 
H^  proHor  who  Was  .a.  clergyman^  the  Hie,  prociedings  JbaU  be 
againjlfucb  proStor^  andbefiaUbefubje^l  tg  thefenaltip  afote^ 
faid*  And  if  Juch  prober  was' a  layman^  be  JbaU  be  excam' 
municated  in  form  oflaw^  and  be  pubUckbffo  dfuousfced.  jM. 
Mi  principal f  if  he  be  abfent  fiall  be  cited\  andifhe^^Uap^ 
fear  and  ratify  what  bis  prober  Jf>aU  have  doHe  in  this  beb^% 
be  Jhall  beftAje&  to  the  penalties  aforofaid.  Bed  if  by  ewtm^ 
macy  be  JbaU  abfent  himfilf  for  three  mtntbs  \  if  be  be  in  the 
kingdom^  he  JbaU  be  excommunicated  by  the  greater  excosesmttni* 
tatiom^and  nevertbeUJsJhaU  isscur  the  penalties  f[fisre/aid%  efpe* 
aaUyfatce  to  hie  facrilege  he  bath  added  dijibed(euce  and^es^ 
tetnpt :  and  if  beJbaUle  out  of  the  kittgdem^  the  lite  profood^ 
isegs  Jbalkbe  bad  agaif^  bim^.  after,  a  citation^  tisete  king  4I* 
lowed  for  bis  being  beyond  feom    Jn4  the  tburch  or  frtbend  in 

which 
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ivhkhfyitb  httujkn  ftuiU  bi  madi^  Jhall  hi  put  under  itn  ettli'^ 
fioJIUal  inter  din.  And  thefauUn  and  aiders  of  fuch  intru" 
y&ff,  if  they  be  ckrks^  flkiU  incur  the  fains  afvnfaid  ordained 
^gainft  tlerki  \  and  if  they  be  lay  perjons^  they  Jhall  be  punijhed 
{n  like  manner  as  is  aferg  ondained for  lay  perfons.  And  the 
places  and  lands  of  fuch  intruders^  if  they  do  not  make  fatis^ 
fa£iion  within  one  months  Jhall  be  put  under  an  ecclejiaftical  in^ 
Urdi£l\  And  if  ftub  intrufsont  be  made  by  authority  of  the 
kmg^  our  krd  the  king  fbaU  be  admonijbed  by  the  diocefan  of  the 
placet  to<aufe  thefamoto  be  recalled  within  a  time  convenient  i 
athirwife  the  lands  and  places  which  .our  lord  the  king  hath  in. 
that  diocife  wherein  the  intruflon  was  made^  Jhall  be  put  under 
an  ecdtfiaftical  imerdicti  according  to  the  form  above  exprejjed^ 
And  if  fitch  inirufion  Jhall  be  made  by  any  othtr  of  the  nobility 
orporfon  in  authority ^  he  Jhall  be  reftrained  by  the  J'entences  of 
inturdiQ  and  excommunication  at  aftrefatdi  and  if  for  two 
months  hijball  continue  under  fuch  fentences  pronounced  agalnft 
bimfor  the  famo^from  thenceforth  his  lands  and  places  which  ha 
bath,  in  thai  dioceje  Jhall  be  pia  under  an  ecclfftajiical  interdict 
^y  the  diocefan  of  the  pleue  \  nor  Jhall  the  aforefaid  fentenees  bo 
idouod^  until  he  Jhall  make  competent  fatisfa^ion  for  the  injury^ 
diJobeeUencOf  and  contetnpt.  Lind.  319* 
•  Art  intruded  into  the  fame  without  eccUfioft^al  euithority} 
^hat  is»  without  canonical  ififtitution.  Id.  .  . 
' .  So  intruded  into  a  church. or  prebend  by  bimfelf\  That  isy 
without  lay  power,- and  without  violence. .  Jd. 

Orbyl^  power'}  And  the  fame  it  is,  if  done  by  clerical 
poweri  fucb  as  is  not  ordinary  nor  authoritative.     Id. 
\.  Sha/l  to  excommunicated  in  due  form  of  laiu'}    Namely^ 
pMceded  by  a  canonical  aionition  co.go  away  and  quit  the 
preoiifle^'  id. 

Timo  boing  alhwodfor  bis  being  beyond  fea}  Which  is  ar^ 
bicrary :  re^cA  being  had  odthe  place,  and  of  the  diftance. 
Lind.  320. 

;  And  ibe -church  or  probond  in  which  fuch  intrujlon  Jball  bo 
snadif  Jhall  be  put  under  an  euUfiaftical  interdict}  Whereupon, 
in  fuch  church  efpecUlly  interdide^l  divine  fervice  cannot 
be  performed.  When  a  whole  place  is  interdided,  0is  is 
called  a  general  interdiA.     Lind.  320* 

Our  lord  tbe  kiisg  Jball  be  admonijbedl  This  canon  was 
made  in  the  time  ^  king  Henry  the  third.  And  we  may 
ohferve  from  heoce^  to  what  height  the  ecclefia&ical  au* 
tbority  was  exalted  at  that  time*  But  this  part  of  the 
ceiKMif  denouncing  judgments  againft  the  king,  was  never 
in  fofce;  being  againft  tbe  common  law  of  the  realm»^nd 
the  prerogative  royal. 

Z  4       ..  Othobon. 
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Jtmi'H  prtfifii amy  om^  t^a  ihuribf  m-whuhbe  boib  tk^ rigii 
tfftitritkage^  unlifs  h$  bavi  pnbeUt  mtiig^tf^hs  vamrney^  in 
wKch  citfi,  aldnf  Ik  maf^pn^Hi  u  pnwftfiAi  im9mwnimk§ 
dfa  lopft  \  yet  tht-p^ikit  U  whmibi  ittfikkiivtapftttmmAi 
jMl  hf  n9  numm  pnnfitmi  u  aimk  «r  in/Htyitih^pirf^pnfim§» 
edi  unlffs  if  appear  /»  bimthaf  tbi-ri&ar  itdtaj^  $r  tbm  tU 
church  is  ^hrivifi,  kcemNf'i^Hf  vM*     JbuL  iifimlt  n$t  hfiif^ 
fititnt  ihed'  the  Jkm  JIM  appimr  H*  bim^  albtrmfe  tkam  by 
tbe^  Mihf^frefemeefthe  perfim-  iea^  e^  f^A^i  ^  titbermifk 
imififig ;  et  if  he  Ar*  iibftnt^  ihen^by^  feaime^  ef  tht  bi/k$p  ef 
th^diecefi  ift  wbo/t  eityef  diece/^iitis*Jhidtaiawdiid'ar  eiber^ 
wifesdmifed'y  or  at  Ufijthf  httenefjeme etbtrauAewHt  P9rfim$ 
JUaM^withone  or  mere  authentic  fial  §rJiak^Jf*  a  fmbUch^ 
jhamtnt\  er  by  proper  witfiejii  fitM/rn  aktt  abe/fta"  aM- ^itttfp^ 
tien^  by  whom  a  Ji^tient  and  apm^  thJHmtm/^/kaU  kt  gimma^ 
M>  iasv  rifuirftb\  not  only  ^tboir  beH^bttt  ofAeit  ktmkkdge  : 
md  if  any  perfonJhaU  in  fait  bk  inJtitmtoJTj  m  moPHF  f^^tpmip 
intryded^  into  any  /bnrcb  contrary  to  tbe^  ptromiffio^finb^  m/ditet^ 
tionj^itbe  invalid and'ofm./brce%  narJbeM  any^ri^monta 
to*  bi)»thef^byyjaltbo  perhape  aftetntmrde  it^mofi  teppeae^  tbttftb^ 
church  at  the  time  offuckfinftitutio^i  wat  roaUy  void.    Attd^  if  h 
Jhaitaffertuardf  afpoarthattbaformor  roffor  i$  lioing'Y  either  by 
his  appearing  in  per  fins  or  by  amhntic  lomrf^  or  puMck  in^tt^ 
menti  er^  proper  winejfee  \  as  umiitbo  ff^llttoif/Umtikg^as 
he  who  Jhalh  be  Jo  in/Htatedk  ftmU  bo  htumb  H  tefioko^  tpfint 
re&efr  the  wlStth  fmiiSy  domagos  and  emponoKt  iaoeurvad'4birdby^ 
the^  pa^nt  eftbtmr  bohtg  Ho  dijkbargo  to^tbo  otioft*     Md  Ifo^ 
oauje  a-pHuniafy  pUniJhmkttt  it  not  fuffdemt^  wko^thefw^  h  a 
JpirittmP  offence ;  iheprekto-  ufbd  fltoH  injiitma  oont^ary  boao^ 
unto^  Jhall  nevertheUfs  from  the  time  of  Juch  offlmca  ba  ft^ 
pendkd  from*  the,  ceihtitfn^  vnJHtution  or  pfefmtoAtm  of  any 
benejieet^whaffoeijer^  wftiifpjffojfioeoef  the.  clmreh  ba  refl^od'W 
the  re£for  aforefaid :  adding  moreover^  that  ifafitr  hfiktUaf^ 
par-  ai'  aforefaid,  that  the  reffbr  it  hvhg^  the  chottch  Jhall 
not  b^  rejhredu  him^  but  contretrkuife  tho^karouhr\fimUfor*\ 
fijl  in  his  rebeilien  for  three  months  \  bo/id^vtbo  pttmjhmentt 
dforefaid^  heJhaU  forevirbeidepriwed^pfofa0oofitt'tiiobois^» 
'    fees  which  he  hath  in  thebingdom^  andjbaiibo*for  emr  dsfithttdf 
to  accept  that  benefct  which  ha  hath  /a  detainod^wlmfboVO^  or 
howJheVe¥  it  Jhall  be  vacant ;  and  if  be*  bavomo'bonefioo^  ktjhia8» 
for'  ever  bo  defabled  to  hold  any  bemfco  whtofoaeton  ito  thai  di^* 
okfi  which  bk  hath  /b  wicked^  dijhmbedv    Jtadtmanawer^udktt 
probable  notice^  otherwijaihan  by  the  aforefaid  maana^  of  ite* 
avoidance  of  a  church  or  bonefieOf  JbalL  came  to^ag^arMiJkap  or 
biJhop.unto  whim  the  collation  thereof  bolongetb^  att4fhf  ^M< 
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* 
caOam  to  fbdt  ckurcb  wr  htnuficr^ftariftg  kaft  a  Upfi  JhuU  if§m 

iufrjii  btjhaltmt  dtlivtr^  nttfiiffier  i$  hi  Mi9$rid^  $ht  r^- 

P§ral  p^^^^  of  that  ehureb  or  bmefici^  utHii  prcof  rf  tbt 

^voiianci  fialt  to  made  in  tbo  manior  o^forefM'y  mr  Jhallho 

OO-wbom  tbi  ciUatioH  is  mado^fnfumot^iniir ttpon  Aop^ffiffi^ 

bf^  bio  own  or  snf  oibrr  autboriiy :  and  if  011  archUfiop  or  H^ 

fiop  fimH  do  tonirarji  bor^tmUy  bt  flM  bofubjM-  to  tbt  pomU*- 

tiis  afir§foid\  and  ifboto^  tobom  tbe  eoUaoioa  U  mad^  /haJt 

iah  p»£iffim  emirmy  U  tho  pnumffih  ^  JbaUfor  4t^  bo  dor 

pivod  of  that^  iburch  or  hnofi§e^0nd  mvrf^mifi  bo-fiAjo^  to 

obi  otk0'  ponakioi  afir^aiiL    Athon.  96*  \       ,\ 

Que  might  wonder  sirfirftfig^t^  wh^t  ft«^mak<  thd^ 

tWo  c^rdidah  OAo  and  Otbohmtr  and  alfo  the  aforeAid 

afchbUbop  Bonifaor^  who  were  9^1  {oreigfiers;  fuch  zetAoao 

aflar^n  of  tbe  jiropcrties  of  tbe  JSnglijQi-  clfifgf*    We-  find 

no  conftkutioi^  oi^  our  own  Dative  prfil^etf  that  \eatpiiBri 

fiifih  a  concern  -  vp^iv  tbie  beifd.  ;  9ut  tbe  tfiutb;  ftemechcii 

be  this:  Thefe- ^rovifioilii  were  madt  in\bebalf  of  abient;^ 

clwgfmtn*    The  chief  occafioa  of  ibo  long;  ab&nce*^  of 

clergymen  was  ^ir  gping  cok^Roaie  ^'atteiMk  appeals/  i» 

prociito.  dirpenratioas  or  ifidolgl^nces)-   to>  obtaki^  prefer- 

meii^  Of  out  of  dewtioii'  10  tbe*  apoftolickiiee ;.  or  eife 

thef  W9rc  forotgneig  who  never  oame  here  at  all*  .It  wM 

much  to  the  advantage  of  fcbe  pope  and  city  oC  Rome^  that 

tho  travde^of  tho^clergy  thkber^  and  their  kvig  fta^  tbora 

(hottid  be  enoouragjod}- and  other  abfeatees. be. loleraced^i 

aindf  difp^nfed  witba].    And  truly,  by  tbefe  5SQnfti(Utioitf> 

•heir  rigbtet  were  better  fecHPed  in  their  «bftncev  than  cbeyH 

would' have  been  by  tjieir  being  prefeht  and  keeping  reii«^ 

dence.    Jibnf  Otbob« 

.  StfAtfbrdw  ^lifioris^  vfho Jholl  procun  tbimJtAiwi^  pfo^ 

fifitid  or  collated  to  dignities^  parfonages^  offices^  or  prtbendf^ 

or  other  ictlifiajiical  btmjices  whaffoever^  b^ing  full  and  pof* 

fejfid  in  fa£i  by  otbert ;  andjhall  dinSfy  or  kidire^ly  by  vir'- 

tue  of  tbi  writs  tf/'quare  non  admilit,   or  qirare  inipedit,  or 

other  fucb  Uke^  ffofecnte  tho  hijbopt  or  otbgrs  in  tbe  fecular  ^ 

iourts^  without  any  mention  tnade  in  the  /aid  writs  of  tbe 

poj/ejirs  of  the  benefices^  and  without  fucb  pojpjfors  being  regU"  . 

iarfy  remdvid'  (altbo*  they  haife  been  cited)  ;  wflefs  they  fir  ft 

cai^e  an  inquifition  to  be  made  concerning  the  caufe  of  the  pre 

tended  vacancy  by  mandate  of  tbe  ordifHarf^  and  the  pojfejfors  to 

bi  canonicalfy  removed  by' competent  judges  eccUfiaJiical  i' 

fball  ipfo  fado  incur  the  fentence  of  the  greater  ixcommunica^ 

tion^  and  as  bnngfo  excommunicate  JhaH  in  no  wife  be  admitted 

to  fucb  beneficis^  b^t  /hall  be  deemed  for  over  difabled  to  hold  the 

famoi    And  if  cvntrary  to  the  premiffes^  any  ono  bo  in/lituted 

or 
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^  4ulmiit$i  into  a  hemfiee  phffeffed  by  anstbir  ie  UStd^Jiich  tif« 
Jlituthn  9r  admffion  fiali  ht  void  in  law^   Afii  wh§fotvir  fiutU 

fi  in/liMi  $r  admits  h  ^"  ^^^  ^^i^^  ^  h  diUgaiimi^  tmy 
firjmff  pnfmtid  or  coUated^  into  a  hnefico  poffijftdby  Ohoiber^ 
thi  pijfijfir  not  hi  fig  flrfl  rgnuvod  hy  a  /ufficient  aatboritaiivit 
foniituo  in  the  oscbfiaftical  court ;  be  fiatl  bo  fufpended P'om  bis 
^Ci'and  bittofoof  till  fotisfa^oH  bo  madi  U  tho  ffojf^  for 
«^  uhok  danmgo  it^bieb  hejhall  fuftaifL  jfml  if  tbo  clork  fo 
inJUtutod-or  admitted  flkM  fuffer  Umfelfio  he  induced  contrary 
t4  $bo  frormffot  ittNf  a  benefice  pojfejfed  by  another )  bijball  ha 
deemed  an  intruder^  andfi>all  incur  ipfo  fado  the  fottalties  of 
intrufion  contained  in  the  canftitation  of  Othobon,  and  iba 
other  penalties  injlifted  by  tbo  canons  and  b$ly  father $•  No* 
vortbelefs  by  the  promijit  wo  do  notinttnd  to  derogate  from  the 
fowot  of  tho  ordinary ;  but  that  ho  may  collate  to  tbo  bmoficos 
which  ho  hath  a  right  to  collate  unto^  bmfooifeir  pojfoffktby 
others  de  fado  and  no^  de  jure :  nor  to  ref train  tbo porfonsra^ 
coiving  ci^llati^ns  offuch  benefices.     Lind.  14^. 

P^Jiffid  in  fa&  by  other  f\  Altho'  not  de  jure^  becattfe 
perhaps  the  incumbeiic  hath  not  a  juft  titlew    Id. 

An  intruder  getting  pofleffion^  and  holding  ithy  a  ftrong 
hand  and  great  power  of  Che  laity,  vi  et  armis,  agUfnft  the 
fpiritual  authority  I  fuch  force  is  removcable  by  the  ^rit 
de  vi  latca  amovenda*  Which  writ  is  ufually  tflbed,  upon 
a  certificate  of  the  biflbop  into  chancery  touching  foeh 
fbrce  and  refiftance :  but  may  alfo  be  obtained  upon  a 
farmife  made  by  bim  that  is  immediately  grieved.  But 
by  this  writ,  the  (herifF  is  not  to  remove  the  ineumbenr- 
who  is  in  pofTeffion  of  the  church,  whether  the  pofleffion 
be  of  right  or  wrong ;  but  only  ta  remove  the  force  \  and 
to  leave  the  incumbent  to  be  rctnovcd  by  other  legal  means. 
Gibf.  783.  (#) 

Inventory.    See  WS^Wi^ 
Invefticiire.    See  JlBifti^tf* 
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jkVITATO  /Z  r  was  a  tfsxt  of  fcripture,  adapted  and 
^  chofen  for  the  occafion  of  the  day,  and  ufed  before  the 
f^initi\  which  al(b  itfcif  was  called  the  invitatory  pfalm. 
Cibf.  263, , 

Judgment.    See  ^eittnttef 
Jurifdidion.     See  €xmtt$^ 


3lurt0  utrum^ 

^^Vris  utruf9i^  is  a  writ  that  licth  for  the  fuccceding  in- 
7^  cumbent  of  a  benefice,   to  recover  the  lands  or  tene- 
ments belonging  io  the  church^  which  were  aliened  by  his 
{Sred^ceilbr,     Terms  of  the  law, 

'  And  it  is  fo  called,  in  like  manner  as  moft  of  the  other 
\^rits  in  the  regifter,  from  certain  words  in  the  writ  re-> 
fpeAing  the  fpecial  matter  for  which  thd  writ  is  brought. 

By  the  (latufe  of  the  14  Ed.  3.  ft.  i.  c«  17.  It  is  a/'-' 
finudand  fftablijhid^  tl>at  par  fans,  vicars^  wardens  of  chapelt » 
and  provoft Si  wardens  and  priejls  of  perpetual  chantries^  Jball 
have  their  writs  of  ]\xm  utrum  of  lands  and  tenements ^  rents^ 
end  pojjejjions  annexed^  or  given  perpetually  in  alms^  to  vica^ 
rages  and  chapels  or  chantries^  and  recover  hy  other  writSy  in  ' 
their  cafe,  as  far  forth  as  parjons  of  churches  or  prebends  {/)• 

Jus  patronatus.    See  jSt&tlOtDfon* 
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I.  WI H  E  R  E  A  S  the  legal  fupputation  of  the  year  of  yeirto  bf|in 

VV    of  our  Lord  in  that  part  of  Great  Britain  called  ^J  f^f^ 
England,  according  to  which  the  year  beginneth  on  the 


(/)  See  9SII0to(Wi  14>  10  the  nott. 
u  twenty* 
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twenty-fifth  day  of  Mavcby  katH  beeil  feund  by  experience 
to  be  attended  with  dtvtr^  iVltoTi^nteiUes,   not  only  as  ic 
diflPers  from  the  ufage  of  neighbouriog  nations,  but  alfp 
from   fiit  legkf  M)stlmd   of  cottipulfat^rt   in  t&nf  piri  df 
Great   Britafin  called'  Stents nd;   and   ftptA'  th'6  cdtAYAon 
ifftige  tfiMoghout  trie  whole  khigdotn,  antf  tl^e^eiy  freqi^eift 
miftakes  are  occafioned  in  the  dates  of  deeds  Mttdtiiey 
writings,  and  dilfMiCefr  arife  Aerefrom^^  tfi^  whereas  die 
kalendar  now  in  ufe  throug^hout  all  hit  majeHy's  Brttifla 
dominions,  cbmrnonly  ealfed  tfle  Jtlfiah  £alendar»  hath 
been  difcovered  to  be  erroneous,  by  mean  whereof  the  ver- 
nal or  fpring  equinox,  which  at  the  time  of  the  general 
council  of  Nice  in  the  year  of  our  Lord  325  happened! 
on  or  about  the  twenty-fir  ft  day  of  March,  now  happens 
on  the  ninth  or  t^nrh^of  the  flftue  mbifth;  and  the  faid 
error  is  ftill  increafihg,  and  if  not  remedied  would  in  pro* 
cefs  of  time  occafioo  the  feveral  equinoxes- and  folftjcos  jq 
fall  dt  very  dilTerent  times  in  the  civil  year  from  what  tll^ 
formerly  did,  which  mig^t  tend'  to  miflead'  perfons  ign^ 
rant  of   the  faid  alteration;   and    whereas   a   mcthoa  or 
correding  the  kalendar  in  fucK  nianVier  as  that  tfie  equi-' 
noxes  and  folflices  may  for  the  future  fall  nearly'  on  the 
fame  nominal  days^  on  whicK  the  fame  happened  at  the 
time  of  the  faid  general  council*  hath  been  received  Mid 
e(lkblt(hed,  arkf  is   now  generally  prafiifed  by  abiioflf  a]!^ 
oth'ei'  nations  of  Europe  ^  and*  whtreas  it  \^iir  be  of  gie- 
neral' Convenience  to' mfcrt^hants  and  other  perf^^iis  cohe* 
ffSooding  with  other  nations  and  countries,  and'tehd  to  pre*. 
^     vent  mFftakes  and  difputes  m  or  concerning  the  dates  of 
letters  and.  account$|  if  the  like  correflion  be  received  and 
cflabHftied  in  his  majefty's  dominions ;  it  is  therefore  en- 
adled,   that  in-  and  throughout  all    his   majefty*s   domi- 
nions and  countries  iri  Europe,  AGa,  Africa,*  and^ America, 
belonging   or    fubjed   to  the  crown  of  Great   Britain, 
th«-fMd  f«ipp«KAtiofH-  asGording  to  which  the  jBtur  of  on? 
Lord  beginneth  on  the  twenty-fifth  day  of  March,  (hall  not 
be  made  ufe  of,  from  and  after  the  laft  day  of  December 
1751 ;  and  that  from  ihenebfbrth  the?  firft  day  of  January 
every  year  (ball  be  re^kbiled  t^M  aecoQ2|ted  to  be  the  firft 
.^y  of  the  y^ear.     24  G.  a.  c.  23./  i. 
xwfferfdiyt-         2.  And  that  from  the  firfr  day  of^  jfannar|^./75V,Ae* 
thiowxtiit^     feveVal  days  of  each  month  ihall  go  on  and  b^  reckoned  and 
nuttibered  in  the  fiime  order,  and  the  feaft*  of  Baft'er  Mtf 
othei:  moveable  f eafts  thereoa  dej^eodingihall  he  afceriaincd 
according  to  the  fame  method  as  before,  until  the  fecond 

day  of  September  r/saf  inckififei  antt Aat  A€  Mtural  day 

next 
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nexft  imoMdiatcIy  foHowmf  tbc  faid  ftconi  4§f  of  Septan- 
h^9  IbaU  be  ctMed^  tmckMcd^  #nd  accounted,  to  4^  the 
fourteenth  <)ay  of  September,  omUtkig  {for  t^t  time  <HAy) 
tlic  eleven  ifCermediate  nominal  4ay«of  thccooMnofi  kalen- 
dar  ;  and  Wat  Ae  feveral  nacurai  days,  which  (hall  foilowr 
•and  fuccc«d  •next  after  the  faid  fourteenth  day  of  Sepcerober, 
Ihmll  4»e  refpcftively  caUed,  reckoned,  and  numbered  for- 
wards, in  numerical  order  from  the  faid  fourteenili  day  of 
September,  according  to  the  order  and  fucccfion  of  daya  novir 
uijtd  in  the  prcfent  kalendar.     I4  G.  2.  c.  23./  !• 

3.  And  that  all  aAs,  deeds,  writings,  notes,  and  other  Writings  to 
inftrumenca  of  what  nature  or  kind  foevcr,  whether  ecde-  ^^rdin'^  *^h 
fiaftical  or  civil,  publick  or  private,  which  (hall  be  made  ncVft^i^ 
executed  or  figned,  upon  or  after  the  faid  fir  ft  day  of  Je^ 

nuary  1752,  m^ll  bear  daCeecDcording  the  faid  new  mcDthod 
of  fupputation.    414  G*  a.  r.  23*/  u 

4.  And  that  the  two  fixed  terms  of  Sr.  Hilary  and  St.  Coorti  aa4 
Michael,  in  that  part  of  Great  Britain  called  England  ;  and  "oeetiiiff* 
the  courts  of  gre^t  feffions  in  the  countiea  palatine,  and  in 
Wales  (  and  alfo  the  courts  of  general  quarter  feffions,  and 
general  feffions  of  the  peace ;  and  all  other  courts  of  what 
nature  or  kind  foever,  whether  civil,  criminal,  or  ec- 
clefiaftical  s  and  all  meetings  and  afiemblies  of  any  bodies 
politick  pr  corporate,  either  for  the  elrftion  of  any  officers 

or  members  thereof,  or  for  any  fuch  officers  entering  upon 
the  execution  of  their  refpedive  offices,  or  for  any  other 
purpoie  whatfoever :  which  by  any  law»  ftatute,  charter, 
cuftom,  or  ufage  within  this  kingdom,  or  within  any  other 
the  dominions^  or  countries,  fubjefi  or  belonging  to  the 
crown  of  Great  Britain,  are  to  be  holden  and  kept  on  any 
fixed  or  pertain  day  of  any  mpnth^  or  00  any  day  depending 
upon  the  beginning  or  any  certain  day  of  any  month 
(except  fuch  couru  aa  are  ufijally  holden  or  kept  with  any 
fairs  or  marts).— —-^ihall  from  time  to  time,  from  and  after 
the  faid  fecond  day  of  September,  be  holden  and  kept  upon 
or  acoordinp;  to  the  fame  refpeAive  nominal  days  and  times, 
whereon  cmt  acoordiog  te  whicb  the  fame  are  now  to  be 
holden,  but  which  (hall  be  computed  according  10  the  faid 
new  method  of  numbering  and  reckoning  the  days  of  the 
kalendar  u  aforefatd  (  that  is  to  fay,  eleven  days  fooner 
than  the  refpeAive  days  whereon  the  fame  were  before 
holden  and  kept*    24  G.  a.  r,  23./  i. 

Provided,  that  the  eledions  of  officers  in  towns  corpo- 
rate, and  doing  of  otber  corporate  ads«  which  (hall 
happen  to  fall  upon  any  of  the  faid  eleven  days  dropt  or 
ffttiietf  OQUtmii  Ml  for  that  year  only  be  made  or  ^mc 

upon 
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upon  the  oitural  day,  which  flull  be  zs  tSSoSLud  ai  if  the 
fame  were  done  on  any  of  the  nominal  daya  16  dropi  or 
omitted.    25  G»  2.  i*  30./  u 

And  the  annual  admiffion  and  fwearing  of  the  lord 
mayor  of  London,  and  all  annual  meetings  and  aflembliea 
for  that  purpofe,  (hall  be  on  the  fame  natural  day  and  noc 
on  the  fame  nominal  day  of  the  month  aa  before.  25  6.  %. 

And  the  annual  meeting  for  the  eleAton  of  the  mayor, 
fiierifFsy  treafurers,  coroners,  and  leave  lookers  of  the  city  of 
Chefter,  (hall  be  transferred  from  the  next.friday  after  the 
feaft  of  St.  Dennis  yearly  unto  the  next  friday  after  the 
fcaft  of  St.  Simon  and  Jude ;  that  it  may  not  coincide  with 
Cheiler  fair.  26  G.  2*  tf.  34.  /I  4* 
Refuiationi  j.  And  for  the  continuing  and  prefervingthekalendar^  or 

pcrpcttttted.      method  of  reckoning  and  computing  the  days  of  the  year» 
in  the  fame  regular  courfe  as  near  as  may  be  in  all  times 
coming ;  it  is  further  enaded,  that  the  fevcral  years  of 
our  Lord   i8oo«  1900,  2100.  2200,  2300,  or  any  other 
hundred  years  of  our  Lord,  which  (hall  happen  in  time  to 
^    come,  except  only  every  four  hundredth  year  of  our  Lord 
whereof  the  year  of  our  Lord  2000  (hall  be  the  firft,  (hall 
not  be  e (teemed  or  taken  to  be  bilTextile  or  leap  years,  but 
(hall  be  taken   to   be  common   years  con(ifiing  of  365 
days  and  no  more;,  and  that  the  years  of  our  Lord  2000, 
2400,  2800,  and  every  other  four  hundredth  year  of  our 
^  Lord  from  the  fame  year  of  our  Lord  2000  indufive,  and 
alfo  all  other  years  of  our  Lord  which  by  the  prefent  fup- 
putation  are  efteemed  to  be  bifiextile  or  leap  years,  (hall  for 
the  future  and   in  all  times   to  come,  be  efieemed  and 
taken  to  be  biflfextile  or  leap  years,  confifiingof  366  days, 
in  the  fame  fort  and  manner  as  is  now  ufed  with  refpe&  to 
every  fourth  year  of  our  Lord.    24  6.  2.  r.  23»yi  2* 
Sailer  tad  otker     6.  And  Whereas  according  to  the  rule  prefixed  to  the 
^^^**  book  of  common  prayer,  Eafter  day  is  always  the  firft 

funday  after  the  firft  full  moon  which  happens  next  after 
the  one  and  twentieth  day  of  March ;  and  if  the  full  mooo 
happens  upon  a  fuiuiay,  £after  day  is  the  funday  after; 
which  rule  was  made  in  conformity  to  the  decree  of  the 
faid  general  council  of  Nice,  for  the  celebration  of- the  (aid 
feafi  of  £a(ler :  and  whereas  the  method  of  computing  the 
full  moons  now  ufed  in  the  church  of  England,  and  accord- 
ing to  wbich  the  table  to  find  Eafter  for  ever  (prefixed 
to.  the  faid  book  of  common  prayer)  is  formed,  is  by  pro- 
cefs  of  time  become  confidccably  erroneous :.  and  whereas  a 
kalcadar,  and  alfo  certain  tables  and  rules  for  the  fixing  the 
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troe  time  of  the  celebracioa  of  the  faid  feaft  of  Eafter,  and 
the  finding   the  tinier  of  the  full  moons  on  which  the 
fame  depeodeth,  fo  as  the  fame  (hall  agree  as  nearly  as  maf 
be  with  the  decree  of  the  faid  general  covnciU  and  alfo  with 
the  pra<3ice  of  foreign  countries,   have  been  prepared* 
and  are  hereunto  annexed :  it  js  therefore  further  enaAed* 
that  the  faid  feaft  of  Eafter,  or  any  of  the  moveable  feafts 
thereon  depending,  (hall  from  and  after  the  faid  fecond 
day  of  September  be  no  longer  kept  or  obferved  according 
to  the  (aid  method  now  ufed,  or. the  faid  , table  prefixed 
Co  the  faid  book  of  common  prayer;  and  that  the  faid 
table,  and  alfo  the  column  or  golden  numbers,  as  they  are 
now  prefixed  to  the  refpeSive  days  of  the  month  in  the 
faid  kalendar,  (ball  be  left  out  in  all  future  editions  of  the 
faid  book  of  common  prayer;  and  that  the  faid  new  kalen** 
dar,  tables,  and  rules  hereunto  annexed,  (hall  be  prefixed  to 
all  fttch  future  editions  of  the  faid  book  in  the  room  and  (iead 
thereof ;  and  that  from  and  after  the  faid  fecond  day  of  Sep* 
tember»  all  and  every  the  fixed  feaft-days  holidays  and  faft*- 
days  obferved  by  the  church  of  England,  and  alfo  the  feveral 
fiolemn  days  of  thaokfgiving,  and  of  fafling  and  humiliation 
which  by  virtue  of  any  aS  of  parliament  now  in  being,  are 
to  be  kept  and  obferved,  (hail  be  kept  and  obferved  on  the 
f efpedive  days  nurked  for  the  celebration  of  the  fame  in 
the  faid  new  kalendar,  that  is  to  fay,  on  the  fame  refpec- 
tive  nominal  days  on  which  the  fame  are  now  kept  and  ob- 
ferved, but  which  according  to  the^  alteration  by  this  aft 
intended  to  be  made  will  happen  eleven  days  fooner  than 
the  fame. now  do;  and  that  the  faid  feaft  of  Eaftei\  and 
all   other   moveable  feafts  thereon   depending,  (hall  be 
obferved  according  to  the  faid  new  kalendar  tables  and  rules 
hereunto  annexed,  in  that  part  of  Great  Britain  called  £ng- 
land,  and   in  all  the   dominions  and  countries  aforefaid 
wherein  the  liturgy  of  the  church  of  England  now  is,  or 
hereafter  (hall  be  uted ;  and  that  the  two  moveable  terms  of 
Eafter  and  Trinity,   and   all   courts  of  what  nature  or 
kind  foever,  and  all  meetings  and  aiTemblies  of  any  bodies 
politick  or  corporate,  and  all  markets,  fairs,  and  marts^ 
and  courts  thereunto  belongings  which  by  any  law,  ftatute, 
charter,   cuftom  or  ufage  are  appointed  or  ufed  to  be 
hoklen  at  any  moveable  time,  depending*  upon  the  time  of 
Eafter,  or  any  other  fuch  moveable  feafts  as  aforefaid,  (hall« 
be  holden  and   kept   on   fuch   days   and  times  whereoli 
the  fame  fliall  refpedively  happen  or  fall*,  according  to  the 
falling  or  happening  of  the  faid  feaft  of  Eafter  or  fuch  other 
moveable  feafts,  as  aforeCud,  to  be  computed  according  co 
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^bt  bU  sew  iealeadir  taUca  and  lufas.    £4  G.  t.  ^.  15. 

rairi.  *    7*  Tbe  <cw«ral  meefiiigs  «tf  the  e^urt  of  leCon,  wmi 

terms  fixed  £or  the  couk  of  eMch^quer  in  Scotland  ;  aad 
April  ■wetiBg4>f  tbe  goPBrnor»  baWA,  and  cooimoBdc^cf 
die  eompaoy  of  confervacors  of  cbe  gtetut  level  of  tbe  font  $ 
and  the  holding  and  keeping  of  all  markets,  fain,  nod  «iarts, 
avbether  for  tbe  kie  of  goods  or  caide,  or  for  the  himg  of 
jnnrants,  or  for  mmj  other  purpofe,  ndiich  are  either  4neden 
certain  noaainal  4aya  of  the  raonlbj  or  depending  npna  the 
hegiooiog  of  anycertain  day  of  any  tnonih }  and  all  oeuria 
incident  or  beiooging  4o,  or  ufudly  hdden  or  kept  mkk 
miff  ducb  fairs  or  marts,  fixed  to  fuch  certain  times  ai 
nfarefaid  $«••--«>  Aall  not  be  concinaed  upon  or  acoording  to 
die  nominal  days  of  the  months  or  tbe  time  of  tiM  begin* 
ning  of  any  month,  to  be.  compoted  according  to  the 
laid  nev  kaieadar }  bat  they  iisll  be  hdden  and  iMpt  upon, 
or  acoonding  to  the  fame  natarai  days,  on  or  according  to 
jarbich  ahe  £nse  ibonid  have  been  fo  kept  or  bolden,  in  cafe 
ahia  aA  had  not  been  made,  that  is  to  by^  oleiren  dayalaiar 
ahanihe  fwatm  eroold  have  happened  ncoordtng  to  ibe  ntn 
jnioal  days  of  the  laid  new  fuppotation  of  time,  by  tdiicfa 
the  commencement  of  each  month  and  the  nominal  daya 
aheraof  am  anticipated  or  brought  forwaid  by  fbc  fpaoe  ef 
deven  days«  34  (?•  a.  r.  93.  /•  4. 
Paaoret;rcnti|  jg.  And  <ivheicas  according  to  diven  enftoma  prefcrip- 
camiog  of  age.  ^^  ^^  ^^  -^  ^^^^  pl^^^  ^^l,;^  ^j^  kingdom, 

ccftssin  lands  sukI  grounds  aae  on  particular  nomind  daya 
«  nnd  limes  in  tbe  year  to  be  opened  for  common  of  paftnic 
amd  other  purpofes,  and  at  other  times  the  owners  SMid  oo> 
xiiipiers  of  fuch  lands  Jind  grounds  have  a  right  to  fodofe  or 
Ani  up  the  Ame  for  their  onrO  frtvaie  ufej  and  there 
is  in  many  other  inftances,  a  temporary  and  dif|inA  pro* 
fcriy  and  right  vnfted  in  different  pcrfoos,  in  and  to  many 
6ieh  lands  and  gronnds,  according  to  ceruin  nomind  days 
nnd  times  in  the  yrar  (  and  whereas  the  anticipating  or 
^ing^i^  forward  the  iaid  nomind  days  and  limes,  by  the 
,  ipace  of  eleven  days,  according  to  the  faid  new  method  of 
^pputaxtosmnight  be  attended  with  many  inconveniences : 
it  Is  thesefore  fhrther  diKlaosd  and  ennfted,  that  nathing 
iiefdn  iidl  extend  to  ^aecderate  or  anticipate  the  days 
or  timca  for  the  opening,  ioclofing,  or  fliutiing  up  any  fuch 
lands  or  gnwnds  as  aforcfaid,  or  the  days  or  times  cm 
whieb  any-ibch  temporary  or  diftind  property  or  right  in 
or  to  any  fnck  knda  or  grounds  as  aforefaid  is  to  com* 
nnenoai  bnt  Ihai  pH  iuch  lands  and  fiounda  fhall  be  10- 
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rpedively  opened,  incioTed,  or  fluit  up,  and  fuch  temporary 
aAd  diftuiA  property  and  right  in  and  to  Aich  lands  and 
groonds  as  aforefaid  (ball  commence  and  begin  upon  the 
fame  natural  days  and  times  on  which  the  faoie  (hould  have 
been  fo  refpedively  opened,  inclofed,  or  (but  up«  or  would 
have  commenced  or  begun  in  cafe  this  zSt  had  not  been 
made,  that  is  to  fay,  eleven  days  later  than  the  fame  would 
have  happened  according  to  the  faid  new  account. and 
fapputattoa  of  time,  fo  to  begin  on  the  faid  fourteenth  day 
of  September  as  aforefaid.  24.  G.  a»  c,  23* /•  S* 
•  Provided  alfo,  that  this  (hall  not  extend  to  accelerate  or 
amticipate  the  time  of  payment  of  any  rent,  annuity,  or 
fum  of  money,  which  (hall  become  payable  by  virtue  or  in 
c3onfcquence  of  any  cuftom,  ufage,  Jeafe,  deed,  writing, 
bond,  note,  contract,  or  other  agreement  whatfoever,  now 
fiibfifiing,  or  which  fliall  be  made,  figned,  fealed,  or  entred 
into  before  the  faid  fourteenth  day  of  September,  or  the 
time  of  doing  any  matter  or  thing  dire<Sied  or  required  by 
any  fuch  aA  of  parliament  to  be  done  in  relation  thereto  ; 
or  to  accelerate  the  payment  of,  or  increafe  the  intereft 
of  any  fuch  fum  of  money  which  (hall  be  payable  as  afore« 
£Hd  ;  or  to  accelerate  the  time  of ^  the  delivery  of  any 
goods,  chattels,  wares,  merchandize,  or  other  things  what** 
loevcr ;  or  the  time  of  the  commencement,  expiration,  or 
determination  of  any  leafe  or  demife  of  any  lands,  tene<« 
taents  or  hereditaments,  or  of  any  other  contradt  or  agree* 
menc  whatfoeveri  or  of  the  accepting,  furrendring,  or 
delivering' up  the  poifeffioh  of  any  fuch  lands^  CenementSt 
or  hereditaments  \  or  the  commencement,  expiration,  or 
determinattion  of  any  annuity  or  rent ;  or  of  any  grant  for 
any  term  of  years,  of  whs^  nature  or  kind  foeVer,  by  vir*> 
aue  or  in  confequence  of  any  fuch  deed,  writing,  c6q<» 
trad,  or  agreements  omft  the  time  of  the  attaining  the 
age  of  one  and  twenty  years,  or  any  other  age  requifste  by 
any  law»  ouflom  or  ufage,  deed,  will  or  writing  whatfocver, 
for  the  doing  any  a£i,  or  for  any  other  purpofe,  by  any 
perfon  now  born,  or  who  (hall  be  born,  befoce  (be  (aid 
fourteenth  day  of  September;  or  the  time  of  the  expi- 
ration or  determination  of  any  apprenticeChip  or  other 
fervice,  by  virtue  of  any  indenture,*  or  of  any  articles  un* 
der  feal',  or  by  reafoa  of  any  iimple  contrail  or  hirmg 
whatibever :  but  that  all  fuch  rents,  annuities,  fums  of 
money,  and  the  intere(t  thereof,  (ball  reoaain  and  conti- 
nue to  be  due  and  payable;  and  the  delivery  of  fuch 
goods  and  chattels,  wares  and  merchandizes  (ball  be  made  ; 
and  the  faid  teafea  aad  demifea  of  all  fuch  lands,  tenements, 
VoL.iL  A  a  and 
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and  hereditainents,  and  thefiid  contrafis  and  agreem^Ms 
fliall  be  deemed  to  commence,  expire,  and  determine  i  and 
the  ifaid  lands,  tenements  and  hereditaments  fliall  be  ac- 
cepted, furrendered,  and  delivered  up ;  and  the  faid  renu, 
and  annuities,  and  grants  fgr  any  terra  of  years  (ball 
commence,  ceafe,  and  determine,— ^at  and  upon  the 
fame  refpedlive  natural  days  and  times,  as  the  fame  (bould 
and  ought  to  have  been  payable,  or  made,  or  would  have 
happened,  in  cafe  this  z€t  had  not  been  made ;  and  that 
no  further  or  other  fum  (hall  be  paid  or  payable  for  the 
intereft  of  any  fum  of  money  whatfoever,  than  fucb  in- 
tereft  (hall  amount  unto,  for  the  true  number  of  natural 
days  for  which  the  princfpal  fum,  bearing  fuch  iotereft* 
ihall  continue  due  and  unpaid  ;  and  'that  no  perfon  (hall 
be  deemed  or  taken  to  have  att^iined  the  faid  age  of  one  and 
twenty  years,  or  any  other  fuch  age  as  aforefaid,  until  the 
full  number  of  years  and  days  (hall  be  elapfed,  on  which 
fuch  perfon  would  have  attamed  fuch  age,  or  would  have 
compleated  the  time  of  fuch  fervicc  as  aforefaid,  in  cafe 
this  z€t  had  not  been  made.    /  6. 

Provided  always,  that  whereas  in  divers  parts  of  tbia 
kingdom,  by  cuftom,  prefcription  or  ufage,  or  by  virtue 
of  fome  law  or  contrad,  certain  lands  and  grounds,  are 
to  be  opened  and  ufed  for  common  paflure  or  other 
purpofes,  and  the  fame  lands  and  grounds  are  again  in* 
ctofed  and  (hut  up ;  and  certain  rents  oc  other  payments 
iire  due  and  payable ;  and  fome  other  matters  and  things 
may  be  to  be  done,  upon  fome  of  the  moveable  feafts,  or  up* 
on  certain  days  or  times  depending  upon  or  to  be  computed 
from  the  fame ;  it  is  ena£led,  that  from  and  after  the 
faid  fecond  day  of  September,  the  refpefiive  times  for 
opening,  ufing,  indofing,  and  (hutting  up  all  fuch  lands 
and  grounds  as  aforefaid,  for  the  paying  of  fucb  rents  or 
other  payments,  and  for  the  doing  of  fuch  other  matters  or 
things  as  aforefaid,  if  fuch  times  are  depending  on  any 
moveable  feaft^  (hall  be  coinputed  and  take  place  accord* 
ing  to  the  faid  new  kalendar^  and  not  according  to  the 
method  of  fupputation  heretofore  ufed }  and  the  tempos 
rary  and  difiind  property  and  right  of  all  perfons,  bodies 
politick  and  corporate,  of  to  and  in  all  fuch  lands  and 
grounds,  (halt  commence  and '  be  enjoyed,  and  all  fuch 
rents  and  payments  (hall  become  and' be  due  and  payable, 
-and  all  fuch  matters  and  things  (hail  be  traofa^ed  and 
done  accordingly.    23  G,  a.  r.  30*/  a. 

King's  inauguration.    See  'f^oItHapif. 
King's  fupremicy.  Sec  ^upremarp* 
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I;  r  JPSE^  iapfus^  is  a  flip  or  departure  6f  a  nght  of  Lipfe^ *lut* 

•^  prefencing  to  a  void  benefice,  from  the  original 
patron  neglc(£ling  to  prerent  within  fix  months  next  after 

E' e  avoidance*    Whence  ic  is  commonly  faid,  that  fuch 
nefice  is  in  lapfe  or  lapfed^  whereuhto  he  that  oiight  to     - 
(M'cfent  hath   omitted  br  flipped   his  opporturiicy.    Godm 

And  in  fuch  caie  the  patronage  doth  devolve  from  the 
jpatron  to  the  bifliop,  from  the  biftiop  to  the  metrbpolitan, 
^nd  from  the  metropolitan  to  the  king  ;  that  is,  to  the 
bifliop,  as  ordinarv  ;  to  the  metropolitan,  as  fuperibr  t 
aind  to  the  king,  as  patron  paramount,     tjtbf.  768. 

For  it  is  to  be  reniembred,  that  churches  and  diocefe^ 
were  of  common  right  under  the  care  of  the  biOiops ; 
knd  it  was  by  particular  indulgence  that  the  patrons  haa 
the  right  of  prefentatioh  $  which  being  negletSed,  thingi 
do  return  to  common  right ;  and  therefore  the  bifliop 
hath  a  true  intereft^  and  ads  riot  in  the  right  oJF  the  pa-^ 
tron,  but  his  bwn.  And  if  the  bifliop  x  doth  not  collate 
within  fix  momhsj  then  it  falls  to  the  archbifbop ;  not 
as  ordinai-y,  biit  as  fupisrior ;  to  whom  the  right  of  de* 
Volution  falls  upon  the  inferior's  hegU£l.  Upon  the  me^ 
trqpolitaa's  negle£l,  then  it  falls  to  the  king  (as  the  law* 
vers  exprefs  it)  as  patron  paramount  of  all  the  beneficed 
within  the  realm ;  by  which  is  meant,  that  the  king  by 
right  of  his  crown  is  to  fee  that  all  places  be  duly  fup- 

{died  with  ^erfons  fie  for  them  i  and  if  all  others  whoiti 
he  law  hatn  intruded,  do  negled  their  duiiies,  tHen  by 
ihe  natural  order  arid  Courfe  of  government  it  falls   to  * 
the  fupreme  power,  which  \t  to  fupply  defedls^   2ind  td 
reforih  abUfes.     i  Still.  320.,  (^) 

2.  The  term  or  fpace,  in  which  title  By  lapfe  accrues  laciirrta  la  ^ 
fucceflivel^  to  the  forementibned  fuperiors,  is  fix  months,  moA(b^ 
The  tanon  law  upon  this  head  did  make  a  diflindiion  be- 
tween lay  patrons,  and  clergymen  bciiig  patrons  ;  ap* 
pointing  four  inonths  in  cafe  of  the  former,  slnd  txx 
jjnonths  in  cafe  of  the  latter,  fiut  the  common  law  ob- 
ferveth  not  this  diftiridion;  btit  gives  ecclefiaftica!  and 
temporal  patrons  an  equal  title  to  pref^nt  4t  any  tioii: 
^within  the  fix  liiotitbs.    Gihf.  768. 


{g)  See)0enefice,  7.9; 

A  a  »  And 
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And  becaufe  this  computacioti  doth  concern  the  charcht 

therefore  it  (hall  be  made  according  to  the  computation  of 

the  chiir^h^  that  is,  by  the  kalendar,  for  one  half  year, 

9nd  not  accounting  twenty-eight  days  to  the  month  |  anJ 

the  day  Oft  which  the  church  becomes  void,  is  not  to  be 

taken  injto  the  account.     2  Ififi,  360% 

FfMi  w1i«t  tioM     3*  As  to  the  time  from  which  the  fix  months  are  to 

tkt  montbi  to     commence,   the  rule  of  the  canon  law  in  a)|  cafes  was^ 

Vtccnputcd.      ^^j^j  ii,^  jjj^  months  (hall  be  reckoned  not  from  the  time 

pf  the  votdance,  bv^  from  the  time  of  notice  ^  and  fo  it  is 

held  in  fome  of  the  otd  books.     Gib/.  769.  (h) 

Thus  Rolle  faith,  that  the  fix  months  fhatl  begin 
from  the  time  of  the  patron's  knowledge  of  the  avoidance ; 
and  fo  it  was  adjudged  upon  a  writ  in  the  time  of  king 
£dward  the  fecond.  As  if  the  incumbent  die  beyond 
iea,  the  fix  months  ihall  not  be  cpmputed  from  the  time 
pf  bis  death,  but  from  the  time  of  the  patron's  knowledge 
thereof:  and  fo  it  was  adjudged  in  a  cafe  between  the 
9ibbot  of  St.  Mary*s  Torky  and  the  bifhop  of  Norwich^  in 
a  quare  non  admifit,  -  For  the  fix  months  (hall  not  be  reck* 
oned  from  the  death  of  the  lafl:  incumbent,  but  from  the 
time  the  patron  might  (acpordirg  to  a  reafonable  compu- 
tation, having  regard  to  the  diftance  of  the  place  where 
he  was  at  the  time  of  the  incumbent's  death,  if  he  were 
vi^itbin  the  realm  at  that  time)  have  come  to  the  know* 
ledge  thereof:  for  he  ought  afterwards  to  take  notice 
thereof  at  his  peril,  and  not  before,  for  that  he  was  in 
fome  other  county  than  that  where  the-  church  is,  and 
wherein  the  incumbent  died.     2  RolTs  //^r/363. 

And  Dr.  Watfoo  faith,  the  law  (he  finds)  liath  been 
holden  to  ht%  that  the  fix  months  for  lapfe  upon  an  avoid- 
ance, (hall  not  be  accounted  but  from  the  time  the  patron 
could  reafonably  be  fuppofed  to  have  notice  of  the  incum* 
hent*sdeaih5  efpeciaily  if  the  patron  or  incumbent  ihould 
happen  to  be  beyond  the  Teas,  or  in  ibme  remote  county 
\vitbin  th^  realm  at  the  time  of  fuch  avoidance :  but  bf 
the  common  la^  of  England  (he  fays)  the  fix  months,  as 
be  fuppofeth,  ihall  be  accounted  from  the  lime  of  the 
^csath.     J^yatf,  f.  I.  (i) 

And  Dr.  Gibfon  faith,  forafmuch  as  the  former  notion 
was  attended  with  great  uncertainty,  therefore  tjie  com* 
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{i)  Stmeflrf  ttmpms  nom  a  ftrnpttt  nfa€m»i§mi  fid  mUidm  iffat 
petius  *voiumu$  cemputofi*     X.  3.  8.  5. 

(i)  2  LiOH.  46,    Dyif^ivj.  i*    6  R^  6a« 


Hajrfe.  .  357 

tnoti  law  hath  mide  this  d\Rin£k\on}  that  where  the 
avoidance  is  occafioned  by  an  ad  between  the  ordinary 
and  the  incombent  (as  in  the  cafe  of  deprivation,  and  ro- 
fignatton)  lapfe  fhall  incur  from  the  notice  given  by  the 
bifhop^  or  (if  he  die)  by  his  fuccefibr ;  but  where  it  is 
occafioned  by  the  ad  of  God  (as  in  the  csfe  of  death),  or 
by  the  ad  of  the  incumbent  (as  in  the  cafe  of  ceffion)t 
tio  notice  need  to  be  given,  but  the  patron  is  bound  to  take 
notice  of  it ;  and  fo,  lapfe  ihall  incur  from  the  time  of 
death  or  ceffion*     Giif.  769.     t  StilL  251.  (k) 

4.  But  where  a  clerk  is  refufed  for  want  of  abilities  or  Cafe  where  aa 
inorats,  tho*  the  patron  ought  to  have  notice,  that  be  may  tnfuflldent 
prefent  another  in  due  time ;  yet  if  he  negled,  the  I'^P^cd^//)"  ' 
Aall  incur  from  the  death  or  ceffion,  and  not  from  the 
time  of  the  notice*     And  in  this  cafe,  where  a  fpiritual 
perfon  prefents  an  illiterate  clerk>  it  hath  been  adjudged^ 
that  lapfe  incurs  without  any  notice,  becaufe  the  law  fup* 
pofeth  fucK  to  be  judges  of  the  abilities  of  their  clerk,  and 
that  therefore  they  ought  not  to  have  prefented  an  infuf* 
ficient  clerk,     2  Roll's  Ahr»  364.     Gihf.  769. 

It  haih  alfo  been  held,  that  altho'  no  lapfe  fball  incurs 
if  no  notice  be  gtvrn ;  yet,  if  in  fuch  cafe  a  ftranger 
prefent,  and  his  cierk  is  inflituted  and  induded,  and  the 
patron  gives  no  difturbancd  within  fix  months,  he  has  no 
remedy  for  that  turn  :  becaufe  indudion  is  a  notorious  ad, 
of  which  he  is  bound  to  take  notice.     Gibf  769.  Nf 

65. 

But  if  the  clerk  whether  of  an  ecrlefiaftical  or  lay  patron 
be  not  refufed,  but  only  the  bifhop  doth  delay  the  exami- 
nation of  him,  whereby  the  fix  months  pafs ;  lapfe  (hall 
not  incur^  becaufe  the  church  reihains  void  by  the  bi« 
ibop's  own  default,  and  be  is  thereby  1  dillurber.  Waif. 
€•  12,  (m) 

5*  And  generally,  lapfe  fliall  incur  or  not  incur,  accord-  Where  the Ispft 
ing  as  it  h^ppeneth  or  doth  not  happen  thro'  the  default  of  ^he  Mlbo''*?'*' 
the  biihop,  and  according  as  he  is  named  or  no^  nam^d  owa  default, 
in  the  writ  of  quart  impidii  brought  upon  that  occafion. 


(i)  In  general^  where  a*  perfon  is  deprived,  notice  of  the 
fentence  muft  be  given  to  the  patron  before  a  lapfe  fhall  accrot 
to  the  bifliop.  See  Wat/,  r.  6.  fP.  ^z.Ed,  ^.J  Dj.  292% 
But  if  an  incumbent  be  ioduAed  into  a  fecond  living  within 
the  ftatute  21  H.  8.  ttie  firil  is  voided  ip/o/aSio,  and  notice  it 
not  neceflary.     Cro.  £*//«.  601  •     Cr§.  Car,  357. 

{/)  See  l^tmtUz,  /.  ///•  («i}  2  Roll.  Ji.  366, 

A  a  3  So^ 
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'60,  if  he  will  not  award  a  jus  patronafui  when  requtrel^ 
or  refufeth  the  clerk  without  caufe,  and  the  church  be- 
comes litigious ;  in  fuch  cafes  the  lapfe  (ball  not  incur. 
But  if  he  do  what  is  his  duty  upon  a  prefentmeot  oiade  to 
him,  and  refufeth  with  good  caufe,  and  is  not  named  tq 
the  ^uare  impedii  \  or  if  no- prefcntation  19  made,  and  jet 
a  qudrg  impidii  is  brought  againft  patron  and  ordinary  }  the 
lapfe  (hall  tncur^  and  his  collation  thereupon  (ball  be  good. 
Cibf.  769.  (») 

Alfo,  after  the  commtflioners,  and  upon  ^}us  patnwiiMs 
awarded^  have  certified  the  right  as  it  is  found  before  tbem^ 
ihe  bt{hop  (ball  not  take  advantage  of  the  lapfe ;  that  is, 
if  the  clerk  of  the  pafron  for  whom  it  ii  certified  doth 
afterwards  m^tke  a  new  requeft  to  the  ordinary  to  be  ad- 
mitted, which  rpay  be  done  upon  the  firft  prefentation ;  but 
iwithout  fuch  afrer  requeft,  the  ordinary  may  have  the  void 
turn,  as  by  lapfr,  fuch  inquiry  and  certificate  notwi(hfland* 
ing.     ff^fjt/,  f .  1 2. 

Alfo  if  i^hcn  a  church  is  litigious,  no  jus  patrwatus  is 
awarded,  but  only  an  affife  of  darrein  prefentment  of  qvau 
.  iwpedit  is  brought  by  one  party,  who  dpth  recover  againfl 
the  other;  if  the  bifhop  was  not  named  in  the  writ,  and 
the  fix  months  pafs  pending  the  fame,  lapfe  (ball  incur,  fof 
that  there  was  no  default  in  the  bi(hop.     And  tho*  the  pa- 
tron in  fuch  cafe   doth   recover  within  the  fix  months; 
-yet  if  (he  fix  months  pafs  before  the  writ  to  the  bilhop  be 
*  taken  forth,  lapfe  (hall  incur :  and  if  the  ordinary  doth 

^  collate  before  the  receipt  of  the  writ)  his  clerk  (ball  not 

be  ren.oved.  And  fb  it  is^  if  after  the  recovery  within  this 
fix  months,  the  defendant  doth  bring  a  writ  of  error,  and 
the  fix  months  do  pafs  pending  the  fame  ;  unlcft  the  plain- 
tifFy  before  the  fix  months  by  fiich  means  pafs,  doth  bring  a 

?mare  impedit  again  ft  the  bifhop,  for  thereby  it  hath  been 
aid  that  lapfe  (ball  be  preventckl.     However  it  is  generally 
faid,  that  if  a  quare  impedit  in  any  cafe  be  brought,  and  the 
bifhop  be  named  therein,  lapfe  (hail  not  pafs  to  the  ordt- 
^lary  pending  the  writ.     tVatJ^  c.  I2.  (#)  . 
J^apfe  Aall  net       6.  Title  by  lapfe  can  never  accrue  to  the  metropolitan, 
incur  per  fei-     q^.  jq  jj,g  king,  unlcfs  It  hath  firfl  accrued  to  the  immediate 

ton*  .       .  "^     . 


(ff)  Cro.  Ja.  95.     Hoh,  200. 

\o)  hob,  201.     And  a  «#  admttas  may  be  fued  oat  againft 
the  bifhop.     iSDboWon,  •  14.     But  he  ooght  to  fee  that  the 
cure  be  ferve d  by  afiowa^nce  out  of  the  profits,  to  be  taken  By 
fequrflr^tioo.    f  r^.  Ja.  93.    Lakcafltr  v.  Le^. 
•  "      •    *  13-  ordinary. 


w 


.f 
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#riinary«  This  is  agreed  on  all  hands^  even  tho*  the  lapfe 
be  loft  by  default  of  the  ordinary,  as  for  wane  of  giving 
notice,  or  the  like ;  and  for  the  fame  reafon,  if  a  clerk  is 
inftituted,  and  remains  eighteen  months  without  induc- 
tioo;  tho'  inOftution  is  no  plenarty  agatnft  the  king,  yet 
being  fo  againft  the  btOiop,  no  title  by  lapfe  fliall  accrue  to 
tbekmg.     Gibf.  j6g.  Waif.c.\*i.  (p) 

And  by  the  ftatute  of  the  25  Ed.  3.  ft.  3.  c.  7.  Becaufe 
that  many  prefintmints  to  dvin  benefices  of  holy  churchy  as  well 
rf  the  patronage  oflaypeopU^  as  of  people  of  holy  churchy  which 
were  vitel  h  fi*  months^  whereof  the  collation  by  lapfe  oftimt 
was  devoluti  and  of  right  pertaining  to  the  ordinaries  of  the 
places^  were  recovered  by  the  king  by  judgments  thereof  given  of 
the  ajfent  of  the  faid  patrons^  in  deceit  of  the  faid  coUatiom  fe 
made  reafnably  by  the  faid  ordinaries ;  in  which  pleas^  the 
ordinaries^  nor  their  clerks^  to  whom  they  did  give  fuch  bene^ 
Jices^  were  not  received  tojhew  nor  defend  their  right  in  this 
behalf  nor  to  counterplead  the  king^s  right  fo  claimed:  the  k'lng^ 
by  the  affmt  of  the  parliament^  willeth  and  granteth  for  him 
and  his  heirsy  that  when  archbifliops^  bijhopsy  or  other  ordi* 
naries  have  given  a  benefice  of  right  devolute  to  him  by  lapfe 
ef  time^  and  after  the  king  pre/enteth  and  taketh  the  fuit 
esgainjl  the  patron^  which  percaje  willfuffer  that  the  king/hall 
recover  witheut  aSiion  tried^  in  deceit  of  the  ordinaries^  or  the 
pojftjfors  of  the  faid  benefices ;  that  in  fuch  cafe^  and  all  other 
cafes  like  J  where  the  king*s  right  is  not  tried,  the  a^chb'fhop  or 
hifhop,  ordinary^  or  pojjejfor^jhfill  be  received  to  Cfunterplead  the 
title  taken  for  the  king,  and  to  have  his  afifwer,  and  tofhew  and 
defend  his  right  upon  the  matter^  aitlnt  that  he  claim  nothing 
in  the  patronage  in  the  cafe  aforefaid. 

7.  Altho'  the  bifliop  be  both  patron  and  ordinary,  he  BiAop  being 
(ball  not  have  a  double  time  to  prefent  in,  but  only  fix  *>®^l*  ?•*'**■ 
months,  before  title  by  lapfe  accrues  to  the  tnetropolitan.J,",)!^^^'*^^ 
And  there  is  a  parity  of  reafon,^  for  its  palling  from  thetwfcets 
metropolitan  to  the  king  in  fix  ^months,  whtre  the  me- "•■***•• 
tropolitan  is  both  patron  and  ordinary  (as  it  frequently 
happeneth  in  churches  within  hi«  own  diocefe)  ;  for  the 
titie  by  lapfe  is  in  the  nature  of  a  truft,  and  not  of  an  in- 
tereft^i  and  the  feif-fame  perfon  who  hath  negle^ed  that 
truft,   and  kept  the  church  deftitute  of  a  paftor  for  one  fix 
months,  ought  not  in  equity   to  liave  it   in  his  power 


{/)  Co.   tit,  344.  i.      2  Roll.  Jib.  36S4     Cro.  Je^.  93. 
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to  ktep  it  vacant  for  fix  mootbs  more.     Giyi  769* 
fFatf.  c.  12. 
Lapfeiocaired        8.  If  an  arcbbifliop  doth  vific  an  inferior  diocefe,  and 

tro"o.hicjaX  ^^^^  *"'*^'^'^  ^^  ^''^^P  ^"^**'^?  *^  vifiution  (as  the  ufe  if), 
tatioix.  and  afterwards  during  the  vifitation  and  inhibition,  and 

before  any  releafe  made  by  the  archbiOiopy  fome  church 
in  the  fame  diocefe  doth  lapfe  ;  altho'  that  the  jurifdiAioa 
of  the  ordinary  be  fufpended  during  the  vifitation,  fo  that 
he  cannot  in  any  fuch  cafe  collate  his  cleik  himfelf,  yet 
he  {hall  have  the  benefit  of  the  lapfe,  and  not  the  arch- 
bilhop ;  to  whom  in  thii  cafe  the  bifhop  mud  as  a  com* 
mon  perfon  prefent  his  cleric,  and  the  ar-cbbifliop  as  his 
ordinary  ought  to  inllitute  upon  fuch  prefentflient.     ff^irtf. 

€.  12.    (y) 

And  the  reafon  is  plain  i  for  altho*  the  bifhtfp  is  under 
inhibition  during  the  time  of  the  vifitation,  yet  fuch  in- 
hibition reacheth  not  his  right  of  patronage,  but  ODfy  fuC- 
pends  his  right  of  ioftitution  and  collation ;  and  ihereforo 
the  only  diffierence  is,  that  infiead  of  collating  by  his 
own  authority,  he  is  to  prefent  his  clerk  to  the  arcbbifhop 
for  inftitution.  Gihf  770. 
BiAop  jying af.  9,  If  title  by  lapfe  is  accrued  to  the  bifli^p,  and. he 
^ttia^U  iacut'  dj^s,  or  is  tranflatcd,  or  deprived,  before  betakes  the  be- 
nefit of  it;  the  devolution  is  to  the  metropolitan ,  at  he 
is  guardian  of  the  fpiritualties,  and  as  this  is  not  an  in- 
tereft,  but  a  mere  fpiritual  truft.  For  alcbo*  jt  is  laid 
down  in  an  ancient  writ,  as  a  thing  notorious,  that 
churches  which  belonged  to  the  collation  of  bifhops 
while  they  lived,  do  belong  to  the  king  by  reafon  of  his 
cuftody  thereof  in  the  time  of  the  vacation  i  yet  this  re-^ 
Utes  only  to  fuch  voidances  as  belong  to  the  biihops  in 
their  own  right }  but  lapfes  belong  to  the  guardians  of 
the  fpirituakies,  whoever  they  be.    fyatf*  c,  I2«    Gihf^ 

770-  {r) 

Ko  Vefroa         jo.  By  the  flatuteof  Prerogativa  regis,   17  Ed.  a*  €•  8. 

xh$  ing.  Q^  churches  being  vstemty  the  euh^wfoni  whtrerf  biUng  U 

the  king^  and  otbgr  preftnt  /#  thi  famt^  wherenp^n  dehat$ 
arifith  bclween  the  king  and  §thir  :  if  the  ting  fy  award  9/ thi 
court  do  recover  bis  prefontaiion^  tho'  it  be  of  tor  the  lap/e  pffix 
tnonjihi  from  the  time  of  the  avoidana^  no  timtJbaJi  prcjudiu 
himf  Jo  that  he  projent  within  thefpatt  of  fix  months  * 


(^)  a  koil,  Ab.  1567. 

(r)  i^^  ^9«     2  RoiL  Ah.  31^5.  367. 


/ 


TI19  mcaalog  of  which  ftatute  10,  that  where  a  dmrdk 
belonging  to  the  patronage  of  the  king  is  litigious,  aei 
not  recovered  in  fix  months,  iapfe  fliall  not  incar,  as  in 
the"  cafe  of  a  common  perfon  :  but  the  laft  claufe  feeni*» 
€th  to  be  a  limication  of  that  privilege ;  viz.  on  condi»- 
tion  that  the  king  prefent  within  the  fpace  of  fix  months 
after  it  is  recovered  ^  and  it  he  prefent  iiot»  then  lapfe  to 
incor.  Buc  it  being  a  maxim  in  law,  that  nullum  UmpUi 
9Ciurrit  regu  and  the  reft  raining  words  being  not  exprefs^ 
char  the  prerogative  (hall  be  rcihained  in  that  particular* 
but  only  words  of  implication;  the  law  is  taken  to  be 
that  the  church  can  in  no  wife  go  in  lapfe  from  the  kingi 
Gibf.  766,  770. 

And  therefore  there  is  no  remedy  againft  a  negled  in 
the  king  to  fill  vacant  churches,  but  only  the  ordinary's 
fequeftring  the  profits  of  the  church,  and  appointing  a 
clerk  to  ferve  the  cure.     Gibf.  770.  (i) 

11.  After  a'cburch  is  lapled  to  the  immediate  ordinary,  Patron^  rigfcc 
If  the  patron  doth  ptefent  before  the  ordinary  hath  filled  ]Ji''*^V.T** 
the  church,,  the  ordinary  ought  to  receive  his  clerk.  "For  ^^JloL*". 
lapfe  to  the  ordinary  is  only  an  <ypportiifiity  of  executing 
a  truft,  viz.  of  feeing  the  cure  fupplied  in  cafe  of  the  pa- 
tron's negleA;    which   being  performed  by   the  patron 
himfeif,   the   ordinary    can    take  no  advant)ige   by   it« 
fVatf.  ^.12. 

And  the  like  law  is,  iC  lapfe  be  accrued  to  the  metro- 
politan: for  then,  if  the  patron  prefent  to  the  inferior 
ordinary,  whilft  the  church  remains  void,  he  is  bound 
to  receive  his  clerk,  and  the  metropolitan  is  barred, 
ff^atf.  c.  12.  {/)  , 

But  if  the  ordinsry  of  the  diocefe,  or  metropolitan, 
hath  collated  his  clerk,  whilft  the  turn  was  refpedively 
theirs,  altho'  the  clerk  be  not  induced ;  the  patron's 
clerk,    if  after  that  prcfented,    is  not  to  be  admitted* 

fy0if*  c.  12.  {«) 

Or  if  the  inferior  ordinary,  after  the  time  is  gone  by 
lapfe  to  the  metropolitan,  hath  collated  his  clerk  to  the 
benefice  that  is  in  lapfe ;  altho'  this  collation  be  tortious 
to  the  metropolitan,  yet  it  feems  that  it  takes  away  the 
prefentation  of  the  pptron,  fo  that  he  (hall  not  prefent, 
and  is  only  an  ufurpation  upon  the  metropolitan  (tv) :  and 

>  ■  ■  ■  I       I       ■■        I        I     I  I      I    II    !■» 

(i)  18  £i.  3.  St.     14  i^.  7.  ai»    Dr.  i^  StuJ.  2.  36. 
(t)  Ktil'waj  50.      I  Andirf.  14.8.     Mutton  24.  Dr.t^  Stmd. 
9*  3^f  («)  ^J^  ^77*  (i*^)  2  RoiL  Ab.  350.  368. 
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-Acivbjr  llie  rrietropoHun  is  put  out  of  poflefiooy  aatf  dri* 
¥€»  to  his  fuart  iwtpedit,     Watf*  c.  12.  {x) 

It  bath  been  a  queftioo,  whether  the  bMhop  ought  to 
admit  the  patron's  clerk,  after  the  title  of  ]ipfe  is  paflc4 
from  the  metropolitan  to  the  king  (7).  And  by  Hobart» 
the  patron's  prefentation  takes  place,  after  the  church  it 
lapfed  to  the  king,  if  it  be  exhibited  to  the  ordinary  before 
the  king's  $  becaufe  the  patron's  right  to  prefent  cooti- 
nueth,  until  the  title  by  lapfe  be  executed,  and  the  king's 
tide  is  not  vefted  in  him  in  this  cafe  abfolutely,  as  other 
titles  are,  but  conditionally,  .viz.  if  he  doth  prefent  before 
the  patron  \  becaufe  the  king  hath  it  only  as  fupreme  ordi- 
nary. But  by  others,  the  turn  is  by  lapfe  fo  veiled  in  the 
king,  that  if  the  patron's  or  other  perfoo's  clerk  be  ad* 
mitted  to  a  church,  after  it  is  come  to  the  king  by  lapfe  ; 
the  king  by  quare  imptdit  may  recover  the  piefentment, 
and  remove  fuch  clerk.'  And  this. latter' opinion  is  ukcfi 
to  be  the  law.  So  if  the  king  hath  title  by  lapfe,  to  pre«^ 
fent  to  a  prebend  of  his  free  chapel,  for  that  the  deaa 
thereof  hath  not  collated  to  it  within  fix  mqnths ;  tho'  the 
dean  doth  collate  before  the  king  prefents,  yet  the  king 
ihall  remove  his  clerk.     Watf^  c,  12.  (z). 

And  this  power  in  the  king  is  in  eStSL  the  fame  that  the 
pope  claimed. and  exercifed;  as  appears  by  the  dire£lion 
given  to  his  legates  in  this  very  cafe,  which  became  pa^t 
of  the  body  of  the  canon  law ;  ^here  fpeaking  of  fuch 
benefices,  or  dignities  as  were  lapfed  to  him,  and  filled,  bf 
the  patrons  notwithftanding  fuch  lapfe,  he  orders  them  to 
permit  the  per(bns  fo  prefented,  if  (hey  be  perfons  fit  and 
fufficient,  peaceably  to  enjoy  the  fame;  ot^ierwife  th^t 
they  remove  them,  and  put  others  fufficicot  in  their  pteices« 
Giif.  770.  (a) 

fiut  if  in  fucb'cafeto  the  patron^  clerk  is  fufieced  to  die 

.incumbent,  or  is  deprived,  tb^  king's  turn  is  ferved,  and 

he  hath  loft  the  advantage  of  the  lapfe.  Upon  which  head 

all  the  books  are  clear,  as  to  death  j  and  moft  of  them,  as 

to  deprivation ;  but  many  of  them  will  qot  allpw  the  (^me 


{x)  6  Rip,  y>*  h.  Greefi^s  eaje.   Ib.^o.  Bo/iuefTt  ca/e^ 

{y)  Dyer  277. 

(s)  By  Hohartt  the  patron's  title  continues  againfl  the  kiii\g 
as  well  as  ordinary  till  the  lapfe  be  execoted.     H^b.   154. 
Ace*  Hutton  24.    Contra  2  Ro.  Ji,  368.    Crs.  Ja*  216. 

leafonj^ 


fealbn,  in  cafe  of  refignation,  becaufe  there  ts  room  tofuf- 
pt&  fraud  and  covin.     Gib/*  770.  (b) 

12.  A  donative  Fcmaining  void  never  goes  in  lapfe|Kolapr««f  • 
unkfs  it  be  fpeciafty  provided  for  by  the  foundation,  or4e<uiiif5« 
by  comporttion  afterwards;   but  the  ordinary  may  cooi- 
pc]  the  patron  to  fill  the  fame,  by  ecclefiaftical  cepfuret. 
Watf.c.  12.  (e) 

But  if  it  is  augmented  by  the  governors  of  queen  Anne^ 
bounty,  it  will  lapfe  in  like  mannei:  as  prefentauve  livings. 
I  G.  y?.  2.  <•  10.  f,  7* 


|.  T)  Y  (he  common  law,  bifliops  with  the  confirmation 
^  of  the  dean  and  chap^r,  mafler  and  fellows  of 
any  college,  de^ns  and  chapters,  mafier  or  guardian  of 
any  hofpital  and  his  brethren,  parfon  or  vicar  with  the 
confent  pf  the  patron  and  ordinary,  archdeaconi  prebeo- 
flary,  oraoyother  body  politick ,  fpiritual,  and  ecclefiafti- 
cal)  might  haye  made  leafes  for  lives  or  years  without  li- 
mitation or  (lint;  and  fo  might  they  have  made  gifts  i|i 
fail,  or  eftates  in  f^ei  at  their  will  and  pleafure  ;  whereupofi 
pot  only  great  decay  of  divine  fervice,  but  dilapidations  an{l 
pther  idic;onvenience9  cr)fued ;  and  therefore  ihey  w«re 
difahlcd  apd  reflrained  by  feverai  flatutes  (i).  1  Inftm  44. 

Corporations  aggugoU%  connlting  of  divers  perfons,  aa 
mafler  and  fellows,  dean  and  chapter,  might  of  themfelvea 
have  made  fuch  grants,  without  confirmation ;  nor  is  any 
confirmation  yet  required  to  fuch  leafes  as  they  may  make 
by  ftatute.     Gihf  744. 

But  the  law  did  not  think  fit  to  truft  a  Angle  perfon, 
pv  foU  corporation,  as  an  archbiO)op>  biflicp;  archdeacon^ 
preber^dsry,  parfon,  vicar^  with  the  difpofiiion  of  eftatet 
held  in  right  of  the  church  ;  and  therefore,  by  way  of  re* 
ftraioti  appointed  the  silent  and  confirmation  of  fome 
others,  v^ithout  which  their  granu  fhouM  not  be  valid 
agaioft  the  fuccefipr.    14. 


[b)   7  Rip.  28.    BiiJktrvilU*s  <a/e.     Cro.  Eli».  44,     Cr». 
ya,  $3  and  216.     Hetlty  125.     \  Andtrf.  148. 
■    (r)  Ytlni.  61.     Co,  Lit.  344.  a. 

^^)  See  Dou^*  57^.  and  cafes  there  fited* 

Accordinjly, 
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Accordiiiglf t  all  leafcs  of  arcbbiflsops  and  bifliops  (to 
bind  their  fucccflbrs)  were  to  be  confirmed  by  the  dean  and 
cbatiter,  or  deans  and  chapters  if  there  be  feveral  chapters  ; 
leafes  of  deans,  by  thebi(hopaod  chapter;  leafesof  arcb- 
deacons,  prebendaries^  and  the  like,  by  the  bifliops  deao, 
and  chapter ;  leafes  of  parfons  and  yicars,  by  the  patron 
and  ordinary  ;  and  leafes  of  the  incumbent  of  a  donative,  bf 
fhe  patron  alone:  but  if  the  king  be  patron  of  a  prebeod^  or 
the  like,  then  the  king  and  dean  and  chapter,  and  not  the  hi- 
(hop,  ought  to  confirm  the  leafe.  Gih/.  744.  D^e^  p.  i. 
C.  10.     IVaff,  c.  44. 

But  all  thtfe  fole  corporations,  as  archbtfhops,  biOiop!^, 
archdeacons,  prebendaries,  and  the  like  (parfons  and  vi- 
cars only  excepted)  were  enabled  by  the  ftatute  of  the 
32  H  8.  hereafter  following,  to  let  leafes  for  twenty-one 
years  or  three  lives,  without  confirmation ;  provided  that 
in  fuch  leafes  the  conditions  and  limitations  of  the  faid 
a£t,  as  to  the  expiration  of  the  old  ]eafe,  the  commence- 
ment  of  the  new,  the  refervation  of  rent,  and  the  like, 
were  pundually  obferved;  but  if  not,  confirmation 
remained  necefiary,  as  befof^^  in  order  to  bind  the  fuc* 
ceflbr.  And  with  confirmation,  long  leafes  of  fole  cor- 
porations continued  (fo  far  as  that  a<^  is  concerned)  to 
be  good  againft  the  fucceflbr,  as  they  had  been  at  tbe 
common  law.     Gibf^  744. 

Afterwards,   by  the  ftatutes  of  the  I  £/•  13  EL  and  18 
EL   all  corporations,   whethcf    fole  or  aggregate,'   were 
difabled  from  making  leafes   for  more  than  twenty- one 
^years  or  three  lives;  and  all  (except  bifiiops)  from  mak- 
ing any  new  leafe,  where  the  old   was  not  expired  or 
fitrrendred  or  ended  within  three  years.      In  which  cafes, 
confirmation  was  excluded,  aiul  could  avail  nothing;  and 
therefore  confirmation  is  of  real  efied  only  to  two  forts 
of  fole  corporations,    viz.     1.  Toi parfons  and  vicars; 
who  being  fpecially  excepted  out  of  the  enabling  ad  of 
the  32  //.  8.  cannot  nor  eter  could  bind  their  fuccefibrs 
without  confirmation  :  and,  2.  To  bifliops ;  who  being 
Dot  included  in  the  reftraint  of  the  18  BL  hertafttr men- 
tioned agait'ft  c^murxi^t  leafes,  may  ftiH  (as  at  common 
law  they  migh»)  let  fuch  leafes  at  ar>y  time,  with  confir- 
ma  tun  ;  as  will  appear  more  particularly,  in  the  recital 
ancl  explanation  of  the  fever  a)  ftatutes*     Gibf,  744. 
Lttfeibythe     '    *•  "^y  the  32  H  8.  c   28.     M  luifes  to  bi  madevfanf 
enabling  ftatute  manors^  lands ^temmutts^  or  other  biniitamenU^  bf  writtnght^ 
of  che  31  H.  8.  j^f^j^  under  feal^  for  term  of  ytars^  or  for  term  ofUft^  bj 
any  ptrfon  orperfons  hingoffullaicoftwtnty^ontyewrTy  hav^ 
i  ing 
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ing  any  iftait  $f  inbirftance  iither  infie^JimpU  #r  infu^iail^ 
im  thtir  own  rights  $r  in  tbt  right  pf  their  tbHrchti  9r  wivis^ 
pr  jointly  with  their  wives^  of  an  eftati  0/  inheritance  mad^ 
hi/ore  the  coverture  or  after  ^  /hall  be  good  and  fffe&uol  in  th$ 
law  a^ainjl  the  lejfon^  their  wivest  heirs ^  and  fucceffort^  and 
overy  of  tbemy  according  to  fuch  eftate  as  is  comprifed  andfpe^ 
€ified  in  every  fuch  indent uro  of  leafof  in  Hie  manner  and 
form  as  the  fame  Jhould  have  heen^  if  the  UJfors  thereof^  and 
avery  of  themy  at  tho  time  of  the  making  ef  fuch  lea fes^  had 
been  litvfully  feifed  of  agood^  perfect  and  pure  efiate  offee*fim^ 
pie  thereof y  to  their  own  only  ufes.     U  i. 

But  thisJbaU  not  extend  {i)  to  any  leafes  to  be  made  of  any 
manorsy  hndsf  tenermnts^  or  hereditaments^  being  in  the  hands  aJT 
any  farmer  or  farmers.^  by  virtue  of  an  old  Uafe^  unlefs  too 
fansi  old  leafe  be  expired^  furrendredy  or  ended  within  one  yiar 
next  of  tor  the  making  of  the  f aid  new  leafe  ;  nor  (2)  fhall  exm 
Umd  to  any  grant  to  be  made  of  any  reverfion  of  any  manors^ 
landsy  tenements^  or  hereditaments  ;  nor  {^)  to  any  leafe  of  any 
noanors^  lands^  tenements^  or  hereditaments^  which  have  not  mo/l 
commonly  been  letten  to  farm  ^  or  occupied  by  the  farmers  thereof 
by  the  fpaee  of  twenty  years  next  before  fuch  leafe  thereof  made  | 
nor  (4)  to  any  leafe  to  be  made  without  impeachment  ofwafle  i 
nor  \$)  to  any  leafe  to  Le  made  above  the  number  of  twenty^ 
'  one  years  or  three  lives  at  the  mofl  from  the  day  of  the  making 
ihireof\  and  (6)  that  upon  every  fuch  leofe  there  be  refer ved 
yearly  during  the  fame  leafe^  due  and  payable  to  the  leffort  their 
beirs  andfuccejfors  to  whom  the  fame  lands  Jhould  have  come  afior 
tbi  deafbs  of  the  leffors  if  no  fuch  Uaje  had  been  made  there^ 
pf%  emd  to  whom  the  revexfion  thereof  fi) all  appirtain^  accord^ 
tng  to  their  ejlates  and  interefts^  fo  much  yearly  farm  or  rent, 
fr  moroy  as  hath  been  mofl  accuflomably  paid  for  the  fame 
%oitbin  twenty  yean  next  before  fuch  leafe  thereof  mods. 
f,  2. 

Jnd  efveryfucb  pirfor^  to  whcm  the  reverfiors  Jhall  apportaisH 
afiir  the.  death  of  fuch  leffors^  or  their  beirs^  Jhall  have  liko 
remedy  and  advantage  againfl  the  Uffees^  their  executors  andaf* 
figns^  as  the  fame  leffor  might  have  had  ageunft  the  fame  leffee: 
Jo  that  iftbe  leffor  were  fei fed  of  any  fpecial  eflate  tail  of  the 
fama  boreditaments  at  the  timo  of  fuch  leofe,  the  ijjue  or  beir 
e^f  that  fpecial  eflate  Jhall  have  the  reverjion^  rents,  andfervices^ 
roferved  upon  fuch  leafe  after  the  death  of  the  jaid  leffor^  as  tbi 
liffu  bimftlf  ntight  have  had  if  he  bad  lived*     U  2« 

Provided^  that  nothing  herein  JhaJl  extend  to  give  any  Uberif 
or  pouter  ta  any  parfon  or  vicar  of  any  church  or  vicarage^  ia 
mtiig  4inyL  Ueffr  or  grant  ofan§4  $biir  m^J/it^a,  iofodtt  tonar 
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loefifs^  itihts^  prtfiis^  or  hertditamints^  hhnging  td  tbiir^lf^Sn 
§r  vUaragiS,  oiberwift  or  in  iny  othtr  manner  than  tbif 
might  bai>i  done  brfori  the  mdking  of  this  it&,     f.  4. 

Ail  leafii  to  hi  thodii  ^c]  Before  this  fljftute,  altho* 
cbfporations  aggregate  of  many  {Hi  deans  and  chapitert) 
nsighc  have  made  lorfg  leafes  for  IWes  or  years,  of  them* 
felves  and  vi^ithodf  any  copfehc  or  eonfirmatiolk ;  ytt  if 
fath  leafes  had  befcn  made  by  a  fde  corporatioif  (as  bi« 
fliop,  archdeacoii,  prebendary),  and  ndc  confirmed  by  foch 
other  perfoh  or  perfons  whofc  confent  was  Hecefiary,  thof 
expired  with  the  leiTorf  and  coufd  not  bind  the  fisccefibr; 
But  by  this  ftatQte»  all  fuch  fole  CQrporatioins  (except 
parfons  aiid  vicars)  are  onahled  to  make  leafea  for  twenty* 
one  years  or  three  lives,  without  any  cohfirmation  what* 
fbever  (the  feveral  conditions  which  foHow  iri  the  ftatute 
being  pundually  obferVed) :  for  which  reafon  it  \s  called 
'  the  enabling  ftatute,  and  fo  ft  wholly  f^as,  and  had  no« 
thing  in  it  nf  reftraint ;  but  left  aggregate  torpofationsj 
and  alfo  (die  corporations  toitb  proper  eonfeikt^  to  their  fitll 
liberty  of  going  on  to  make  all  fuch  leafes  as  they  might 
have  made  before  |  without  being  limited  at  all  to  the 
conditions  of  this  ftatute,  if  they  had  but  the  fame  prou 
per  cohfirnlation  or  corifent*     Qibf  732. 

Of  any  inamrs^  Idnds^  tenttfientSy  or  other  bel'etUtatnenit']  li 
mull  be  of  lands,  tenements,  or  hereditamerits,  manorable 
or  corporeal,  which  are  neceflfary  to  be  let  ten,  and  wbere-i 
l>ut  a  rent  by  law  may  i>e  referved ;  and  not  of  things 
that  lie  in  grant,  as  advowfons,  fairs,  markets,  fran- 
chifes  and  the  like,  whereout  a  rent  cannot  be  referved. 
1  /«>?.  44.       " 

For  the  better  nnderftanding  of  Which  rtite,  !t  will  be 
•IteceiTary  to  take  notice  of  fome  diflin^^ions  which  plainly 
arife  out  of  the  books.  As,  firil  $  All  the  books  agrees 
•that  a'leafe  y^  three  iitfes^  of  tithes  dr  otiier  intorporeal 
Inheritance,  will  not  bind  the  fucceflbr,  becaufe  he  woald 
then  be  withoat  the  tithes  or  other  fuch  incorporeal  in* 
beritanee,  and  have  no  remedy  for  the  rent  thereon  re* 
ferved ;  for  diftrain  he  could  not,  becaufe  there  would 
be  no  place  wherein  to  take  any  diftrefs,  the;  things  leafed 
-dr  granted  being  perfeftly  incorporeal,  and  invifible ;  ari 
ailiee  he  could  not  have,  becaufe  either  he  had  not  feifiir, 
^  if  he  had  yet  there  would  be  nothing  to  put  in  view  ti 
the  recognitors )  and  an  adion  of  debt  he  could  not 
maintain  during  the  leafe,  becaufe  being  for  three  iives^ 
that  ia  all  cfiate*  of  freehold^  wbiod  wilLandufa  noadioii 
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of  icht  fo  loAg  tt  it  continues :  and  fo  the  facceflbr  ifi 
fucb  cafe  woutd  have  no  manner  of  remedy  for  the  rent 
rcferved,  which  would  be  againft  the  exprrfs  provifion  and 
intent  of  the  feveral  ads.  Secondly^  it  is  held  in  fome 
books,  that  a  leafe  for  twinty^ine  pars  of  fuch  ihcorpo- 
fca!  inheritance^  tho'  tbey  have  been  ufually  demifedf 
and  the  ancient  rent  be  thereout  referved,  is  yet  voidable 
by  the  fuccefibr  within  tbefe  ftatutes :  becaufe  tho*  tha  . 
jent  referred  be  good  by  way  of  contrad  between  the 
Icflbr  and  leflee^  and  an  adiioo  of  debt  may  be  maintained 
for  the  recovery  thereof^  yet  they  fay  it  is  not  fuch  a  rent 
as  is  incident  to  the  reverfion,  nor  (hall  pafs  with  it  to  the' 
fiiccefibri  and  therefore  the  fucceflbr^  having  no  remedy 
for  the  rent,  (ball  not  be  bound  by  the  leafe.  5  Co.  }• 
Xi//.  44. 

But  this  point  feems  to  have  been  ihalcen  by  coif* 
trary  relblutions*  For  fome  books  exprefsly  hold  fuch 
leafe  for  years  to  be  good  againft  the  fucceflbr^  becaufe 
they  fay  he  has  remedy  for  the  rent  by  adioo  of  debt, 
and  fay  it  has  been  fo  judged,  and  take  the  diverfity  be- 
tween fuch  leafe  for  years  and  a  leafe  for  life.  Alio  they 
fay»  that  the  rent  iflues  out  of  the  tithes  in  point  of  rcn* 
der^  tho'  not  in  poipt  of  remedy ;  becaufe  no  diftrcfs  can 
be  taken  for  it}  but  that  is  fupplied  by  the  adion  of  debt, 
which  lies  for  fuch  rent,  and  (ball  devolve  on  the  fuccef- 
forj  and  that  fuch  rent  doth  not  lie  only  in  privity  of 
contrary  as^a  fum  in  grofs,  but  is  incident  to  the  rever* 
fion,  otherwife  ^he  fucce(ror  could  not  have  it,  being  only 
privy  to  the  cftate,  not  to  the  perfonal  contraSs  of  hit 
pfedece(ror.  And  to  this  opinion  the  court  inclined,  but 
thought  it  a  point  of  great  confequence,  and  therefore  to 
avoid  it  gave  judgment  on  another  point  which  was  clear# 
Thirdly,  all  the  books  agree,  that  a  leafe  for  three  lives  or 
Cwenty«^one  years,  of  a  manor  with  the  advowfon  append* 
ant  or  of  lands  or  houfes  and  qf  tithes,  ufually  let  therewith 
referving  the  ancient  rent,  and  the  like,  is  good  and  (ball 
bind  the  fuccefibr ;  for  tho'  the  rent  doth  not  i/Tue  out 
of  the  advowfon,  or  tithes,  in  point  of  remedy,  yet  the 
rent  is  greater  in  refped  thereof,  and  the  fucce(ror  bath 
his  remedy  for  the  whole  rent  upon  the  lands  or  other 
corporeal  iifheritance  let  therewith.  AnJ  Vaughan 
proves  this  from  the  exprefs  words  of  the  ftatute  of  the 
13  Eiix,  which  are,  that  all  leafcs  by  any  fpiritual  or  ^c«* 
clefiaftical  perfons,  having  any  lands  tenements  isiia  oc 
hereditamcniSy   (other  than  for  twenty-OAC  years, or  thre^ 

lives,) 
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li^es,)  fhall  be  voM.  So  that  the  fiatote  plainly  (hewit 
that  fome  way  or  other  tithes  mi«y  be  leafed  for  twenty* 
one  years  or  three  lives,  and  if  they  cannot  be  leafed 
fingly,  it  muft  be  with  lands  ufually  let  therewith.  3  Ba(m 
Jhr.  352. 

,  But  now,  by  the  5  G.  j.  r.  1 7.  Whereas  it  may  be 
doubtful,  whether  by  the  laws  now  in  being,  archbiihops, 
or  bilhops,  matter  and  fellows,  or  any  other  bead  and 
members  of  colleges  or  halls,  deans  and  chapters,  precien* 
tors,  prebendaries,  mafters  and  guardians  of  hofpitals,  or 
any  other  perfon  or  perfons  havrng  any  fpirttual  or  ee* 
clefiaftical  promotiony,  heretofore  faad^  or  now  have,  any 
power  to  make  or  grant  any  leaie  or  leafes  of  tithes  or  other 
incorporeal  hereditaments  only,  which  lie  in  grant,  and 
not  in  liveiy,  for  one,  two,  or  three  lives,  or  for  any 
term  or  tcrm^  of  years  not  exceeding  twenty-one,  altho' 
the  ancient  rent  is  thereby  referved,  and  all  other  requi- 
fites  prefcribed  by  the  ads  of  parliament  now  in  being  to 
that  end,  or  any  of  them,  were  or  are  juflly  obferved  and 
performed,  by  reafon  that  there  is  generally  no  place 
wherein  a  diftrefs  can  be  taken ;  and  it  may  be  alfo 
doubtful  whether,  in  cafes  of  leafes  for  life  or' lives,  there 
is  any  remedy  in  law  for  fuch  perfons,  by  adion  of  debt 
or  otherwifc,  for  recovering  the  rent  in  arrear  referved  on 
fuch  leafes  for  life  or  lives  :  therefore,  for  obviating  all 
doubts,  and  enabling  the  faid  perfons  t6  make  valid  leafet 
of  fuch  their  incorporeal  hereditaments,  and  to  recover  the 
lent  referved  on  leafes  for  one,  two,  or  three  lives ;  and  alfo 
to  make  good  fuch  leafes  as  have  been  already  granted  by 
ffbem;  it  is  enaded,  that  all  leafes  for  one,  two,  or  three 
lives,  or  any  term  not  exceeding  twenty-one  years,  already 
made  and  granted,  'or  hereafter  to  be  made  or  granted,  of 
any  tithes,  tolls,  or  other  incorporeal  hereditaments  folely 
and  without  any  lands  or  corpof«al  hereditament5,  by  any 
fuch  perfons  as  aforefaid,  (hall  be  good  and  effedual  in  law, 
againfi  fuch  perfons  and  their  fucceflbrs,  as  any  leafe  made 
by  fuch  perfons  of  lands  or  other  corporeal  hereditaments 
by  virtue  of  the  ftatute  of  the  32  //.  8.  or  any  other  ad* 
And  if  the  rent  or  yearly  fuin  referved  upon  fuch  leafe 
Iball  be  behind  or  unpaid  for  twenty-eight  days  i  the  faid 
Jeflbrs,  their  executors,  adminiftrator^,  and  ^uccefTors  re- 
fpedtively  may  bring  adion  of  debt  againft  the  Icflfee,  hia 
heirs,  executors,  adminifiratort,  or  affigns,  for  recovering 
the  fame,  as  any  landlord  or  leflbr  or  other  perfoo 
may    do  for  recovering  of  arrears  of  rent  due  on  any 
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leafe  for  life,  lives,  or  yeaff,  by  the  lawi  now  in  be« 

By  writing  inJUnud]  It  muft  be  by  deed  indented,  and 
not  by  deed  poll,  or  by  parol,     i  Inft»  44. 

And  if  it  be  not  really  indented,  tho'  che  words  of  the  deed 
be  this  indi^nturty  yet  ftill  it  is  not  a  deed  indented  ;  but  if 
the  deed  adualJy  be  indented,  it  matters  not  whether  ic 
fpeaks  itfelf  to  be  an  indenture  or  not,  it  is  however  a  deed 
indented.     IVatf,  c.  42. 

In  thi  right  of  thiir  chureba']  Yet  a  bifhop  that  is  feifed 
in  the  rigiu  of  his  bifhoprick,  a  dean  of  his  fole  pofleflions 
in  the  right  of  his  deanry,  an  archdeacon  in  the  right  of 
his  archdeaconry,  a  prebendary,  and  the  like,  are  withia 
this  fiatute ;  for  every  of  them  generally  is  feifed  in  jun 
tcckfta.     I  Inft.  44* 

And  tn  general,  all  fole  corporations  wbatfoever  (par- 
fons  and  vicars  only  excepted)  are  included  within  this 
fiatute,  and  are  hereby  enabled  to  bind  their  fucceflbrs* 
Accordingly  it  hath  been  adjudged,  on  feveral  occafionF, 
that  precentors,  chancellors,*  and  treafurers  of  churches^ 
are  within  the  benefit  of  this  fiatute  \  only,  as  to  precen- 
tors, it  bath  been  determined,  that  tho'  there  are  per* 
(bns  of  inferior  rank  in  feveral  churches,  who  are  com- 
monly fo  called,  yet  they  are  not  within  this  ilatute;  but  only 
thofe  dignitaries  of  that  denomination  who  are  properly  fo 
called,  and  who  are  next  to  the  deans  in  place  and  or- 
der.   Gihf.  732.  (/) 

Vnltfs  thi  fanu  old  Itafi  be  ixpired  furnndind  or  tndtd 
Huiithin  om  ytar  ntxt  afUr  tht  making  t^tbt  faid  now  Ita/eJ 
This  fur  render  muft  be  abfulute,  and  not  conditional ; 
for  the  intent  of  the  makers  of  the  a£i  wa«,  to  have  a 
continual  and  abfolute  furreoder,  and  not  fach  an  illu- 
fory  furrender,  which  might  be  avoided  the  next  day. 
5  Co.  2.  (g) 

if.  17  (7.  2.  ff^i/fon  on  the  demife  of  Eyn^  clerk,  againft 
Cartor  and  others.  The  leflbr  of  the  plaintiff,  being  a 
prebendary  of  Sarum,  brought  an  ejeftment  to  avoid  a 
leafe  made  by  his  predeceflbr,  as  not  being  conformable 
to  this  provifo,  which  requires,  that  upon  renewals,  the  old 


(i)  Bat  mafiers  and  fellows  of  colleges,  deaof  aod  chap* 
tersy  tec,  are  difabied  from  granting  ieafes  for  any  longer 
term  than  their  ftatates  allow.    /  2. 

(/)  j^Lnn,  51.  Cro.  £iiz.  350.  Palm.  106.  i  Li9,  11 2; 
5/Vf/.  158.  U)    3  ^^^'  ^b.  345. 
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leafe  mqft  "be  expired,  furrendered  or  ended,  witliin  one 

J  ear  next  after  making  of  iht  new  leafe.  And  his  objec- 
ion  was,  that  the  jurnndir  made  of  the  feraier  leafe 
,  was  with  a  contittion^  that  if  the  then  prebendary  did  not 
within  a  week  after  grant  a  new  leafe  for  three  fires,  the 
furrender  (hould  be  void;  whereby  (as  was  contended  for 
the  plaintiiF)  the  old  term  was  not  abfolutely  gone,  but 
the  leflee  refcrved  a  power  of  fetting  ir  up  again.  But  the 
court,  after  two  arguments,  gave  jodgment  for  the  de« 
fendants :  this  being  within  the  intent  of  the  ftatute,  which 
was,  that  there  fliould  not  be  two  long  leafes  ftaoding 
out  againft  the  fucceflbr.  Here  the  new  leafe  was  made 
within  the  week,  and  from  thence  it  became  an  abfe* 
hite  fmrender,  both  in  deed  and  in  law.  And  the  whole 
was  out  of  the  leflee,  without  further  aA  to  be  dqoe  by 
him.  In  the  provifo  in  the  ad,  there  is  the  word  tmiii 
as  well  as  furrendered;  and  can  any  body  fey  the  frft 
kafe  is  not  at  an  end  ?  This  was  no  more  than  a  reafeo- 
able  caution  in  the  firft  leflee,  to  keep  feme  hoM  of  bts 
•Id  efiate,  till  a  new  title  wis  made  to-  him.    Hrangt 

1261. 

Of  fitrrenders  in  general,  the  ftatute  of  the  t9  CL  s. 
t.  3.  enadeth,  that  no  leafes  eftates  or  interefls,  cither  of 
freehold  or  terms  of  years,  or  any  uncertain  Intereft  not 
being  copyhold  or  cuftomary  ihtereft  of,  in,  to,  or  out 
of  any  meffuages,  manors,  lands,  tenements  or  hepodita^ 
ments,  fliall  be  aiEgned,granted*or  furieDdcred,  noleff  it  be 
by  deed  or  note  in  writing,  figned  by  the  party  lb  aflgolng 
granting  or  furrendering  the  fame,  or  their  agents  rfierr* 
tinto  lawfully  authorized  by  writing,  or  by  aA  and  ope« 
lation  of  -law.    /.  3. 

Note,  a  furrender  hj  dud^  is  a  furrender  in  expreft 
words,  into  the  hands  of  him  who  hath  the  tmmeduite  re* 
mainder :  a  furrender  iff  Am;,  or  by  optraiim  oflaw^  is  by 
taking  a  new  leafe  of  the  fame  eftate }  for  this  is  an  ac- 
Icnowledgmcnt,  that  the  leflbr  hath  power  to  make  fuch 
new  kafe ;  which  power  he  could  not  have,  but  by  fur- 
render of  the  former  leafe  in  being.     Gihf.  733. 

Further,  with  refpeft  to  furrcnders,  it  is  enafied  bj 
the  4  G»  2.  c.  28.  that  whereas  many  pcrfons  hold  coo- 
fidcrable  eflatos  by  leafes  for  lives  or  years,  and  leafe  oat 
the  fame  in  parcels  to  fev^ral  under  tenants ;  and  whereas 
many  of  thofe  leafes  cannot  by  law  be  reneiired  without  a 
furrender  of  all  the  under  leafes  derived  out  of  the  feme, 
fo  that  it  IS  in  the  power  of  any  Tuch  under  tenants  ta 
prevent  or  delay  the  renewing^  of  the  principal  leafe,  by 
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ftfufing  tq  fiArr«n^er  Uicir  uod«r  kafesi  notwirbftandi  _ 
Ibcy  have  covenanted  fo  tp  do,  to  the  great  prejudice  of 
tbeiff  iotmediafc  landlords,  the  firft  lefleei :  therefore  fori 
pre?«fitiag  fMcb  UicoQveiuencies,  and  for  making  fihe  ro- 
ue wai  of  loafen  mgit  eafy  for  the  f^;urc,  in  cafe  any  ieafe 
IhaU  be  duly  furrendered  in  order  to  be  renewed,  and  ^ 
fleff  Itaff  m9ii9  and  executed  bv  the  cbief  iandlofd  w 
landkN-da,  tbe  fame  new  leafe  (faalJ,  without  a  furren- 
der  of  all  or  any  the  vnder  leafes,  be  as  good  and  valid^ 
fo  aH  interns  ai>d  purports,  ^s  If  «U  thf  under  leafea  de» 
uvfd  tbereotK  had  been  likewifo  furrendered  at  ot>  before 
Iho  t8kis»g  of  fw<rb  leafe*   /•  6# 

And  by  tbe  %q  O,  2*r,  31.  Whereas  divers  lands  fen^t 
osents  aiyd  beredi|sMiient4,  baye  been  smd  may  be  graerterf 
by  Uafc  for  thii  life  of  one  or  more  perfon  or  perfons,   dt 
otherwife ;  and  whereas^  in  order  to  obiain  a  renewal  oC 
Aich  Icafts,  \t  is  in  msny  cafes  ncccflary  to  furronder  up 
Ae  f ftaies  thereby  granted ;  which  furrenders  cannot  be 
eflFcdually  made  by  perfons  under  the  age  of  twenty  oof 
]rcars»  nor  ImMMkks,  nor  by  femes  covert,  without  levy- 
ing ^  fine  s  it  is  ena^cd,  that  in  all  oafiss,  where  any  per<* 
foil  (b  under  age,  lunaiick,  or  feo^e  covert,  (hall  become 
jmoreAod  m  or  intided  to  any  le^fe  or  leafes  qiade  o( 
Spraotfd  by  f^y  perGpn  or  perfons,  bodies  politick,  corpo** 
rate,  or  collegiate,  aggregate  or  fole,  for  the  life  or  hvep 
of  ono  or  more  perfoo  or  perfonst  or  for  any  nrrni  of  yetirs, 
oi^er  abfoluto,  or  deiorminable  upon  tbe  d^ath  of  o&f 
or  more  perbn  or  perfons  or  otherwife,  it  fliail  be  low*- 
M  fbff  fueh  perfon  fo  under  age  or  for  his  guardian  or 
other  perfon  on  his  behaif»  and  for  fuch  lunatick  or  bia 
guardian  or  committee  for  his  eilate  or  other  perfon  oa 
Jus.bthsilfy.   «qd  for   foch   feme  covert  or   any  perlbo 
on  her  behalf,  to  apply  to  the  court  of  chancery  or 
exchoqver,  or  to  tha  oourts  of  equity  of  the  counties  pa« 
Imine  of  Cbjcfter,  Lancafer,  and  Durham,  or  the  court! 
of  greac  feflions  in  Wales,  refpe&ively,   by  petitioo  os 
snoiipn  io  a  fummary  way ;  and  by  the  order  and  direcr 
flon  of  fucb  court,  upon  hearing  all  parties  concerned. 
Inch  perfon  fo  uOder  agr,  lunatick,  or  perfons  appointed 
by  fuch  court,  and  <lfo  fuch  feme  covert,  by  deed  or 
deeds  only,  without  levying  any  fine,  (hall  be  enabled  t^ 
furrendor  foch  leafes,  and  to  t^^  new  oo<a^  «s  fuch  court 
ftall  dife£l-«-^And  all  fumoof  «K>ney  and  other  confide* 
ratfon,  paid  or  advtaeod  by  any  fuoh  guardian,  truftee, 
committer,*  pr  other  perfoos  for  n  fine  on  account  of  the 
renewal  of  fy^  lQafe»  atsd  all  reafofiable  pbargfs  incident 
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thereunto,  (ball  be  paid  out  of  the  eftate  or  eflTeAs  of  («dt 
infant  or  lunatick,  or  be  a  charge  upon  the  leafeboM 
precnines,  together  with  incereft  for  th^  fame,  at  iiich 
court  fliall  dire^l ;  and  aa  for  leafes  to  be  made  upoA  fttr« 
renders  by  femes  Covert,  unlefs  the  fine  or  coniiderafion 
of  fuch  ieafe  and  the  reafonable  charges  (hall  be  other- 
Wife  paid  or  fecured,  the  fame,  together  wkh  tnterefl,  fliall 
be  a  charge  upon  the  leafehold  premrfes,  for  the  ufe  of 
fiich  perfon  who  fliall  advance  the  fame. 

IVithin  ofii  year  nekt  dfur  ibe  making  bf  tbf/aiJ  new  fea/e} 
This,  as  to  fole  corporations  inferior  to  bifliops,  is  ex« 
tended  by  the  18  £/.  (hereafter  foUowtng)  to  three  yeart; 
and  as  to  bifliops  themfelves,  it  holds  only  where  they 
make  a  new  Ieafe  without  confirrAatioh  1  fdr  if  it  be  con^ 
firmed  by  the  dean  and  chapter,  the  yeafs  CO  come»  in  Che 
old  Ieafe,  are  not  material.     Gih/.-  733. 

NvrJhtjU  ixfifid  t9  any  grant  Hhf^mnditfany  revtrjkn] 
That  is,  fuch  grants  as, are' madtio  commence  at  a  d^y 
to  come,     G/^  733,  '        ♦     '         '  t 

Nor  to  any  Ieafe  of  any  manors  lands  iittenunto  or  horodiui* 
ments^  whieb  bave  not-  nnoft  tommonly  been  Uiton'  to  farm  or  oc^ 
enpitd  ky  ibefarmeti  thoreofby  tbe  haci  of  twenty  years  next 
before  Jiicb  iiafe  made']  So  that  if  it  be  letten  for  eknreii 
years  (lord  Coke  faith)  at  one  or  Several  times  withia 
thefe  twentyyears,  it  is  fufficient.  i  Inft.  44. 
.  Letten  to  farm]  A  grant  by  copy  of  court  roll  in  fee  for 
life  or  years,  is  a  fufficient  letting  to  farm  within  this  fla* 
-tute,  for  he  is  but  tenant  at  wili^eotording  to  the  cuftom, 
and  fo  it  is  of  a  Ieafe  at  will  by  the  common  law,  but 
thofe  letting^  to  farm  muft  be  madd  by'  fome  feiftd  of  an 
eftate  of  inheritance,  and  not  by  a  guardian  in  chivalry, 
tenant  by  the  curtefy,  tenant  in  dower,  or  the  like, 
I  Inft.  44. 

JVtfT  to  any  leafs  to  be  made  without  ImpeaehmeM  of  vo^t'\ 
Therefore  if  a  Ieafe  be  made  for  life,  the  remainder  to  an* 
other  for  life,  remainder  to  a  third  for  life ;  thia  is  not 
warranted  by  the  ftarute,  becaufe  the  remainders  make 
the  prefent  tenants  difpunifhable  of  wafle :  but  if  a  Ieafe 
be  made  to  one  during  three  livei;  this  is  goo8  ;  for  the 
occupant,  if  any  happen,  Oiall  be  j>uniflied  fbr  wafie. 
I   Infl.  44. 

And  although  this  condition  of  a  good  Ieafe  is  not  ex- 
prefled  in  the  ftatutes  of  the  i  EU  and  13  EL  here  next 
(ojlowing,  for  reftraining  of  unreaibnable  leafes  (the  fiift 
of  bifliops,  and  the  fecond  of  the  inferior  clergy)  ;  yet  ait 
both  bifliopa  and  deigy  reftrained  by  the  eqaity  of  the 
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Ud  ftatutes  from  making  leafes  difpunifliabie  of  wafie : 
for  the  ftatutea  were  made  againS  unreafonable  lej^fesi  and 
It  is  unreafonable,  that  aleflee  fhall  at  his  pleafure  do 
wafte  and  fpoiL    6  C^.  37*     Gib/,  733. 

Nor  to  any  lea/e-  to  be  made  above  the  number  of  iwtMj  otu 
yiors  or  three  Iwei  at  the  moft  from  the  day  ofthg  making  tbero' 
of]  There  muft  not  be  a  double  leafe  in  being  at  one 
time  i  as  if  a  leafe  for  years  be  made  according  to  the  fia« 
tute,  be  in  reverfion  cannot  expulfe  the  leflee,  and  make 
a  leafe  for  life  or  lives  according  to  the  fiatuce  ;  nor  e  con« 
verfo :  for  the  words  of  the  ftatute  be,  to  make  a  leafe 
for  twenty  one  years  or  three  lives,  fo  as  one  or  the  other 
nay  be  made,  and  not  both,     i  /if/?.  44. 

Or  three  lives]  That  is,  for  three  lives,  to  be  all  wear- 
ing together ;  and  not  to  one  for  life,  the  remainder  to  a 
fecond  for  life,  the  remainder  to  a  tbird  for  life ;  which 
would  be  a  void  leafe }  as  it  would  be,  if  a  leafe  were 
let  for  ninety  nine  years  determinable  upon  three  lives* 
But  a  leafe  to  one  for  the  lives^f  three  others,  or  to  three 
for  their  three  lives,  is  good.     Gib/,  733.    PFatf.  c,  42* 

jtt  the  tttoft]  It  muft  not  exceed  three  lives  ur  one  and 
twenty  years  from  the  making  of  it ;  but  (according  to 
ford  Coke)  it  may  be  for  a  lefler  term  or  fewer  lives. 
I   hj.  44. 

But  in  the  cafe  of  Smartle  zni  Penhallow^  •^•13  ff^* 
Where  the  point  was,  whether  a  copyhold  for  one  life« 
where  the  cuftom  enabled  to  grant  for  three,  was  good, 
and  it  was  held  to  be  good;  Holt  chief  juftice  added. 
This  is  not  like  the  cafe  of  a  bilbop's  leafr,  which  can- 
fiot  be  good  for  any  part,  becaufe  the  ftatute  ties  it  iip 
to  an  exprefs  form  :  otherwife  perhaps,  had  it  been,  that 
bifhops  Aiould  make  leafes  for  any  number  of  \ears,  not 
exceeding  fuch  a  number,     i  Salk.  188.     GrZ/I  733. 

From  the  day  of  the  making  thereof]  The  ftatutes  of  the 
I  EL  and  J  3  El,  zx^  from  the  makivgy  and  not /re  fft  the 
day  o/tho  making '^  and  the  didli.d^ion  feems  to  be  this: 
where  the  habendum  is  for  twenty  one  years  from  the  mak- 
ing the  day  of  delivery  (which  is  the  making)  flijll  be 
included  I  but  where  it  is  from  the  day  of  the  making, 
or  from  the  day  of  the  date,  that  day  (ball  not  be  includ- 
ed as  part  of  the  term,  but  th?  tvienty  one  years  (hall  be- 
gin on  the  day  following.     Gib/,  f^Z'  i'^) 

jfnd 


{h)  The  word  '«  from"  has  occafiooed  much'  controverfy 
in  the  courts  of  lai¥«  the  reiuU  of  which  feems  Xo  be  that  it 
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J»i  iht  uf^n  iVHy  futh  Udfe  tbtn  hi  f§Jm)ii  yemrijl]  K 

Ae  accuftomabte  rtni  liad  been  faytUe  at  four  Arp  or 

fieaftt  of  the  year  ^  yet  if  it  be  cderved  yetrlf  payable  tt 

one  fcaft,  it  is  fuScicnt :  for  the  words  of  the  filiate  be^ 

,  ufifViiyiariy.     I  hift,  44* 

\S«  -nwch  parlyftirm  ^  tgfHj  pr  m»rt^  mi  hoik  Arm  tmfi  ar- 
imftpmahtjf  paid  fir  fbifami]  Where  not  only  a  yeaf  ly  rent 
was  formerly  referved,  but  tbings  nat  annual^  as  lieriocs 
«r  any  fifle  or  other  f>rofit  at  or  upon  the  deatb  of  the  far- 
mer;  yec  if  the  yearly  rent  be  Kfcrved  upon  a  leafe  ma^e 
by  forte  of  this  ftatute^  it  fufioerti  by  the  cxpre6  irof^s 
ftf  the  aa.     I  Infi.  44* 

But  if  a  coupht  of  capons,  or  the  litte^  have  been  ex- 
ptth\y  refervad  in  kind  or  in  money,  ovdr  and  above  the 
l>ent;  a  fcWeqaent  leafe  not  rereraina  thefa  fludl  be 
'  toid  (f ) :    And  fe  it  ftail  be,  where  all  the  great  tim 

have  been  ufaally  excepted,  and  then  are  omitted ;  be* 
cauie  by  this  means  every  fuccclTir  cannot  have  the  benefit 
ef  boo^s  and  fruits  yearly  renewing.    CHf.  y34« 

Or  tMrf'l  Therefore  if  tnoiie  than  the  accummabk  reat 
be  referved,  it  is  good,  by  the  exprefs  letter  of  the  afi. 
%  In/I.  44. 

A$  baih  hin  moft  mecu/hmabiy  fmidfor  the  fami]  If  twenty 
fcres  of  land  have  beep  accuftomably  letten,  and  a  leafe 
IS  made  of  thofe  twenty,  and  of  one  acre  wMch  was  not 
accuftomably  letten,  raiferving  the  accuftomaibk  yearly 


nay  be  eiiher  ioclufive  or  exclufit e,  accOrdiii|^  to  the  fobjeft 
Matter.  Bnt  the  coart  wilt  conftrae  ic  fo  as  to  effeduate  the 
deeds  of  parties,  and  not  so  d«ftroy  tbem;  aad  therefore,  wbeit 
one  onder  a  power  rcfrrved  to  bit  maaitge  fettleaeat  ta 
leafe  *'  for  at  years  io  pofleffion,  bat  oot  ia  reverfioa,  la* 
mainder^  or  expeAancy,"  granted  a  leafe  to  his  ooly  daughter 
fojT  ;ti  years,  /rom  the  day  §/  the  date ^  it  was  adjudged  a  gc»d 
JesCe  in  pojfeffion.  Pugh  v.  Duke  of  Leeds,  Canuf.  714.  where 
the  aatbortties  on  both  fides  are  ftated  by  lord  Maosfield.  So 
alfo  a  leafe  for  lives.  tocoronxenceyV^A  ri^r^is/r,  fhalt  be  con- 
fir  ued  to  include  the  day  of  the  date,  forotherwife  the  ittit^ 
hold  would  be  conveyed  to  cooiaience  in  futm^,  which  caa* 
not  be.  See  Hatter  v.  Aflf,  i  Rajm.  84.  with  the  aothoritiss 
cited  by  Mr.  fiayiry,  where  it  ia  iaid  i bat  the  worda  <*  from 
the  date,"  when  uied  to  pafs  ao  ioiereft,  iojclode  the  day, 
mbter  when  ufed  by  way  of  computation  only  in  matters  of 
accoant.  Add«  1  Rajm.  280.  Doug,  Refn,^6j^  And  fo 
%tnttt%»  yiL  2. 
Ji)  Hairdret,  325. 

feof, 
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rent»  and  fa  much  more  as  exceeds  the  value  of  the  othec 
acre :  this  leafe  is  not  warranted  by  the  ad«  for  that  thf 
accuftomablc  rent  is  not  referved,  feeing  part  was  not  ac« 
cuftooiably  l^ten^  and  the  rent  ifTueth  out  of  the  whole. 

But  if  tenant  in  tail  let  part  of  the  land  accufiomabljr 
)etten,  and  referve  a  rent  pro  rata,  or  more,  thitt  is  good  4 
for  that  is  in  fubfiance  the  accuflomable  rent,  i  Inft.  44. 
So  if  two  coparceners  be  tenants  in  tail  of  twcncy  aeres^ 
every  one  of  equal  value,  and  accuftomably  let  ten,  and  they 
jnake  partition,  fo  as  each  have  ten  acres  :  they  may  makf 
leafes  of  their  feveral  parts  of  each  of  them,  rciexving  the 
half  of  the  accuftomed  rent,     i  Infi.  44* 

Prmdiithat  nothing  bitiinJhaU  *xuniu  give  miy  libirtf 
§r  pcwiT  t9  any  par/on  pr  vicar^  Therefore 'if  either  of  thsm  " 
make  a  leafe  for  twenty  one  years  or  three  lives,  of  landa 
accuftomably  letten,  referving  the  accuftomed  rent,  it  muft 
alfo  be  confirmed  by  the  patron  and  ordinary :  becaufe  it  ie 
excepted  out  of  this  a<fl,  and  not  reftrained  by  the  iUtutel 
of  the  I  EL  or  the  13  EL     i  Inft.  44. 

3.  By  the  i  EL  e.  19.  AUgifti^granU^fioffmmU^pmt  sr  Lcafei  of  b?« 
Hair  anvijanu^  or  iftatis^  t$  hi  bad^  madit  dont^  «r  fi^trtd^^*  ^  thtdif^ 
bjarif  arcUifiep  vr  bijb^p^  of  any  b9iuwrs^  caftUsy  »w«ri,  J^^*^'^^"*^ 
iands^  timmints  or  othir  htroditamonti^  Mng  fared  tftbi  pofm 
fijims  afhh  arMJhoprUk  or  bijhoprick^  or  uniud  apfirtain* 
$ag  or  bgiongiag  to  tho  jam$\  to  aaypgrjon  or  ftrfons^  iodiao 
poistUJt  or  corporator  othor  than  to  tht  cro%v%  (and   by  the 
I  J.  c.  3.  not  to  the  crown  neither  i)  lohereky  anf  oflaio  ar 
ffiatis  Jhmd  or  may  pafs  from  the  farm  archbifl>op  or  tijbopf 
othor  than  for  tho  torm  oftwgnty  on$  yoars  or  thru  Uvn^  from 
fu^h  timo  as  any  Jucb  Uafr^  grant j  or  affitraiHO  Jhal{  hogin% 
and  whoTiupon  tho  old  acct^omtd  yoarfy  rent  or  moro  Jboll  ha 
rojervod  and  payahU  ytarlf  during  tho  f aid  torm  rfHvonty  ono^ 
yoars  or  threo  iivoty^  JhaU  ho  utterly  void  and  of  noaa 

^e&  U  ail  intonis^  conjiru^iom  andpurpcfos.     f.  y, 

JU  gifUj  grants^  ^^.]  Neither  this  ad,  n^r  that  Which 
followein,  of  the  13  EL  e,  10.  which  are  called  the  dtfi 
ahiing  a£ls,  nor  any  other  adt  or  fiatute  whatfoever,  oa 
in  any  ibrt  alter  or  change  the  inabling  ftatute  of  the  33 
//,  8.  aforegoing}  but  leave  it  for  a  pattern  in  many  tbings« 
for  leafes  to  be  made  by  others.  And  no  leafe  madd  ac- 
cording to  the  limitations  of  this  fiacute  of  the  i  EL  or  of 
the  1 3  EL  here  next  fbHowing,  and  not  warranted  by  the 
ftatiite  of  the  32  //•  8.  if  it  be  made  by  a  bilhop  or  any  fole 
corporation^  but  it  muft  be  confirmed  by  the  dean  and 

B  b  4  ,  chapti^. 
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chapter,  or  others  that  hare  mtereft;  as  hath  been  faid 
in  the  cafe  of  the  parfon  and  vicar,  i  /v/f.  44,  45. 
•  Gi/tSf  grantSy  fioffmrnts^  fines  w  vtbtr  conveyance^  tr  » 
efiates]  Neither  bilhops  by  this  ad,  nor  other  ecdefuftical 
or  collegiate  corporations  by  the  faid  aA  of  the  1 3  EL  are 
reftrained  from  making  grants  of  copybMs  in  fee,  in  tail, 
er  for  lives,  or  for  any  number  of  years,  accordiilg  to  the 
ctiftom  of  the  manor ;  nor  is  confirmation  neccflary  to  make 
fuch  grants  good,  though  it  be  made  by  a  fole  corporation, 
as  by  bifhop,  prebendary,  or  the  hke.     pyaif.  €»  42.   4  C#« 

Of  any  boneurs^  caftUsy  manors ^  lands^  tenements^  &r  ether 

bereditamints^    Ihe  general  defign  of  this  flatute  being  in 

fivou^  of  the  fucceffur,  to  preferve  bifhopricks  from  im* 

poverilhment ;  it  hath  been  extended,  in  equity  and  inten* 

ti'  n,  to  a  prohibition  of  the  grants  of  new  effices  (cho'  not 

diredly  included  in  any  of  the  foregoing  terms).  For  if  a 

bifliop  might  ered  new  offices  atpleafure,  and  affign  fa« 

laries  to  the  officers,  and  then  make  grants  to  bind  his  fuc- 

ceffors,  the  end  of  the  ftatute  would  be  manifeftly  defeat- 

ed»     The  fame  thing  is  to  be  faid  of  the  augmentation  of 

the  fee  or  falary  belonging  to  an  ancient  office;  which 

power  of  augmentation  (for  the  fame  reafon)  is  alfo  rcftrain* 

ed;  as^  when  the  keeperihip  of  a  park  was  granted  with 

the  ancient  fee,  and  alfo  with  pafture  for  two  horfes  in 

the  fame  park,  this  was  void  :  and  it  hath  been  faid,  that 

if  Ihe  ancient  fee  was  iefs  than  5 1  and  a  grant  is  made 

with  a  fee  of  5 1  tntire,  the  whole  grant  is  void^  as  well 

for  the  ancient  fee,  as'  the  overplus :  but  if  the  office,  and 

the  ancient  and  new  fee,  are  as  feveral  grants,  in  feveral 

fentences;   the  grant  is  good  for  the  office  and  ancient 

fee,  and  void  only  for  tbe  new.     Gibf.  735.  {k) 

But,  faith  my  lord  Coke,  if  the  office  hath  been  ancient 
and  neceifary,  the<grant  thereof,  with  the  ancient  fee, 
is  not  any  diminution  of  the  revenue,  nor  tmpoverifliing  of 
the  fu*  ceflbr :  and  therefore,  for  neceffity,  fuch  grants  are 
by  conflrudton  exempted  out  of  the  general  reftraint  of 
this  adh  And  as  to  granting  it  fbr  the  life  of  the  grantee, 
Im  adds,'  If  bifliops  (hould  not  have  power  to  grant  fuch 
offices  of  fervice  and  neceffity  for  the  life  of  the  gran* 
tees,  but  Chat  their  dilates  (hould  depend  upon  uncertain* 


(*)  Cre.  Car.  47.    Btjfjef  ofChkbtfter  v.  Freedland.   S.  C. 

tics, 
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tie$»  IS  upon  the  death  or  tranflation  of  the  bifhop:  then 
tible  perfons  would  not  ferve  them  in  fuch  offices,  or  at 
leaft  would  not  difcharge  their  office  with  any  alacrity, 
-if  they  have  not  fuch  certain  eftates  for  their  lives,  as 
their  predeceflbrs  had  in  the  fame  offices*  i  /«/?•  44. 
|oC^.  6r. 

However,  this  equity  of  granting  for  life  amount^to  nd 
more  than  for  one  life;  and  therefore  where  a  bifliop 
grants  an  office  for  two  or  more  lives,  it  mufi  be  upon  the 
foot  of  cuftom,  that  is,  becaufe  fuch  patent  bath  ufually 
been  for  two  or  more  lives,  and  had  been  fo  granted  be- 
fore the  prefent  a£t  was  made.  For  this  is  the  great  rule  ; 
and  in  this,  there  is  no  difference  between  bifliopricks  of 
the  old  and  of  the  new  foundation;  fince  the  flew  as 
^ell  as  old  are  capable  bf  coming  under  this  rule.     Giif. 

735    W 

The  fame  is  the  law,  and  the  reafon  of  it,  concerning 

grants  of  offipes  in  reveriion  (that  is,  to  have  and  enjof 
iuch  office,  after  the  death  of  the  prefent  grantee  for  life;) 
for  there  can  be  no  pretence,  that  fuch  fecond  grant  is  ne* 
ceflary,  or  for  the  advantage  of  the  biftoprick ;  and  there- 
fore nothing  can  make  it  legal  but  cuftom,  and  particularly, 
inftances,  or  an  inftance,  of  fuch  grant,  before  the  making 
oftheftatute.     6/^7.735.  {m) 

But  to  the  end  that  unqueftionable  grants  of  ancient 
cftablifhed  offices,  may  be  good  againft  the  fucceiTor  of  a 
biihop ;  they  mutt  in  the  firft  place  begranfs  of  one  office 
fingly ;  for  two  offices,  which  have  been  ufually  granted 
apart,  cannot  be  granted  by  one  patent,  though  to  the 
fame  perfon  :  and  in  the  next  place,  they  muft  be  con- 
firmed by  the  dean  and  chapter  (though  they  be  but  for 
one  life),  becaufe  they  are  grants  at  common  law  and 
not  warranted  by  this  flatute ;  and  muft  therefore  pafs  as 
they  ufually  did  at  common  law  before  this  ftatute.    Gihf. 

735-  («) 

in  like  manner,  the  grants  of  new  offices  (if  of  ne- 

ceflary  ufe  to  the  biihop),  and  of  new  fees  annexed  to  fuch 

offices,  (hall  be  good,    and  bind    the  fucceflbr ;    as  was 

declared  in  the  cafe  of  the  biOiop  of  Efy^  who  granted  the 

keeping  of  bis  houfe  and  garden,  with  3 1  a  year,  to  one 


(i)  Cro,  Car,  258.     JValktr  v.  Sir  John  Lamb, 
{m)  Cro.  Car.  555.     T»UMg  v.  FmuUr.  10  Rtp^  Sz*  amdjki 
Co-  Lit.  3.  b,  note  ^.    Dyer  ho.   Ed,  FaiL 

[n)  Cro*  £//x.  636.  Scamtitr  v,  Watert.     Cro*  Car*  50. 

for 
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for  life  I  and  it  was  adjudgod  to  be  good  agaiaft  the  fac* 
ccdbr,  becaufe  the  c^ce  was  oeccflarjr,  and  the  fee  thought 
ceafunable  by  the  court*  But  on  the  oibcr  hand,  whffe  the 
foundation  ef  the  grant  to  a  civilian  for  life,  was,  for  couo* 
iel  given  and  to  be  given,  and  an  annual  penfioa  was  annexed 
to  the  office  ;  judgment  was  given  againft  the  grant,  as  not 
binding  the  fucceflbri  tho'  it  was  alledgcd  to  1^  the  ancient 
feet  becaufe  this  was  a  voluntary  ching,  to  make  an 
cle^ion  of  one  man  to  be  of  bis  counfel,  and  not  an  office ; 
and  peradventure  the  neat  bilhop  would  not  make  fuch 
elcdion.     Gitf.  735.  (0 

But  nocwitbftandiog  all  that  bath  been  faid  concerning 
the  mciffity  of  the  oAoe,  it  hath  been  determined  upon  (b* 
kmn  hearings  that  the  neceffity  of  the  office  it  not  at  rii 
niatfriaK  Thus  in  the  cafe  of  Sir  John  Tnlmutfiy  and  the  bi- 
lhop of  ly'mchiftir^  H.  30  G  2.  {p)  Lord  Mansfield  chief 
{'uftice  delivered  the  reiblution  of  the  court*^-  The  plaintiflf 
vings  his  aAion  of  debt  to  recover  500 1,  being  for  five 
years  arrears  of  a  fiUary  of  100 1  a  year,  fur  executing  the 
offices  of  ^^  great  and  chief  flewafd  of  tbe  biihop,  and  of 
rsaia^tfr  tgnemium  of  the  biihop,'*  and  as  a  foe  anneiced  to 
tbofe  two  offices. 

Tbis  comes  before  the  court  upon  a  fpeclal  verdift,  the 
material  fafis  of  which  are,  that  thcfe  officca  are  ancieat 
«>ffices,  and  exiAed  before  the  fiatute  of  the  i  Eliz.  and 
that  they  have  been  granted  in  the  ufual  manner,  and  with 
the  ancient  feei  that  biihop  Trelawncy  by  indenture 
granted  this  office  to  the  piaintifF  hia  eUeft  foo  for 
life ;  that  tbe  dean  and  chapter  pinfiroiei^  this  grant  i 
that  every  hidiop  fince  hath  palid  to  the  plaintiff  shia  fee 
of  1 00 1  a  year,  and  that  the  defendant  paid  it  for  eleven 
years  after  he  came  to  the  bifhoprick ;  and  that  this  ac* 
tion  is  brought  for  five  years  accrued  fince;  but  the  jury 
further  find,  that'thefe  f%;veral  offices,  at  the  time  of  naak* 
ing  tbe  faid  ftatute  were,  and  ever  fince  have  been,  and  fiiU 
are»  officea  merely  nominal;  and  that  so  duty,  fervice,  work 
or  labour,,  attendance  or  buliners,  ever  was  or  is  done  in 
refped  of  thcfe  offices,  as  the  defendant  hath  in  his  plea 
aiiedged. 

This  is  the  only  doubt  which  the  jury  have;  and  upon 
this  fad  the  whole  queftion  depends. 

This  cafe  hath  been  argued  feveral  times ;  and  we  are 
all  of  the  opinion  which  I  fhall  now  give. 


(tf)  Lijfii.  (/}  li^arr.  ai9. 

At 
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.  At  CDnuBon  law  the  Ufbop,  with  the  confirmation  of 
the  {lean  aod  cbapteri  roigbc  exercife  every  iSt  of  owners 
fliip  over  the  revenue  of  the  fee,  and  might  bind  bis  fuc* 
Cfiffors  in  the  (ame  manner  at  every  tenant  in  fee  might 
bind  his  heirs.  The  fiatute  was  made  io  refiraint  of  chit 
power.  But  patents  or  grants  of  oficea,  with  the  fees  or 
the  privileges  annexed  to  thcm^  are  not  mentioned  there- 
is  ;  nor  are  there  any  general  words  adapted  to  the  cafe  of 
offices*  And  yet  there  were  not  any  biihopricks  in  the 
kingdom  at  chat  time,  but  what  haa  fome  ancient  officea 
wnexed  lo  themi  granted  by  the  bilhop.  Had  the  ie- 
giflature  meant  to  refirain  the  granting  of  thefe  offices, 
tbere  mtift  have  been  a  fpcciai  provifion  io  the  flatute ; 
•nd  af  the  general  refiraint  ii  not  extended  to  offices,  there 
was  no  reafon  to  make  the  exception.  Their  continuing 
ancient  offices  was  no  iigiiry  or  diiapidacion  to  the  bilhop- 
rick.  Tbey  brought  no  new  charge  upon  the  fucceiTor  i  and 
he  accepted  the  biflioprick  charged  wiih  thefe  offices  as  hia 
predeocflcir  had  done^  and  the  office  and  biihop  continued 
liibic^  to  the  fame  ancient  fee. 

The  9&  had  no  retrofped.  It  was  made  on  the  23d  of 
January  in  the  1  Blix.  The  biOiop  of  £//s  cafe,  H.  10 
Mii%.  (Ley's  Rep.  78.)  proves  that  the  ftatute  doth  not 
extend  to  the  grant  of  an  office;  where  an  annuity  was 
recovered  againd  the  fucceflbr,  upon  the  grant  of  the 
keeping  of  the  bifhop's  houfe  in  Holborn,  with  the  fee  of 
3 1 :  which  grant  was  made  after  the  beginning  of  the  par- 
liament, to  which  the  ad  bath  reference,  to  wit,  on  the 
20th  of  April  in  the  firft  of  Eliz.  This  was  a  grant  of  e 
new  office  with  a  new  fee,  made  the  very  year  the  z£t  took 
place ;  and  yet  was  held  to  be  good,  as  noc  being  reftrained 
by  the  ftatute.  It  was  extraordinary,  if  it  was  thought  that 
the  office  of  caking  care  of  a  houfe  was  neceffiiry ;  it  was  alfe 
rxuaordinary,  to  bold  the  fee  of  3 1  a  year  ■  reafonable 
fee,  which  confidering  the  value  of  money  at  that  time 
would  amount  to  30!  a  year  now;  and  as  extraordina|y, 
as  it  was  the  grant  of  an  office  which  never  fubfifted  before  i 
but  the  true  ground  was,  the  court  did  not  think  the  grant 
of  Aich  offices  within  the  ftatute. 

T.  30  Eli%.  B^ltofCt  cafe,  (cited  Ley  yc.  loCs.  60.) 
When  che  bifhop  of  Cbefter,  after  the  faid  ftatute,  granted 
to  Bolton  an  annuity  of  five  marks  for  counfel  given  and  to 
be  given,  which  was  confirmed  by  the  dean  and  chapter, 
the  bifliop  died,  and  Bolton  brought  a  writ  of  annuity 
againft  the  Aicceflbr ;  the  plaintiff  bad  no  judgment;  but 
the  reafoo  of  that  calie  was  not  that  the  office  was  within 
ike  ftatute»  but  that  it  was  do  office  at  all,  but  a  voluntary 

thing 
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thing  to  make  eledion  of  one  man  to  be  hn  counfcl,  and 
that  the  grant  of  the  falary  was  an  alienation  of  ihe  re?e* 
Hue  of  the  biflioprick. 

In  the  cafe  of  the  archbtfliop  of  Canterbttrjf  4j£/», 
(cited  in  Liy  75.)  the  true  diftin£lion  is  taken :  the  arch* 
btfliop  granted  the  office  of  furveyor  with  the  ancient  fee^ 
to  a  parker :  and  further  he  granted  to  him  pafturefor  two 
horfes  in  a  park:  and  the  whole  grant  was  adjudged  foid. 
This  judgment  was  grounded  upon  the  new  addition  made 
to  the  ancient  fee. 

The  ftatute  of  i  Ja,  c.  3.  extends  this  fame  reftraint 
to  the  king,  which  by  the  i  £/iz.  was  laid  upon  the  fob- 
]t6t.  Yet  the  legiflature  did  not  interpofe  then  in  this  cafe 
of  granting  ancient  offices ;  and  therefore  we  may  prefume 
they  were  fatis(ied  that  the  bi(hop  (bould  continue  to  have 
this  power. 

'  10  C9.  58.  The  bifliop  of  Salijburf^  cafe  came  next  in 
point  of  time, 

Frbm  the  10  Eliz,  to  this  day,  no  grant  of  a  new  office 
by* a  bilhop  with  a  new  fee  has  been  held  good.  Such  a 
grant  is  within  the  I  £/iz.  by  conftruftion;  for  it  is  a  co- 
lourable alienation.  But  a  grant  of  an  ancient  office  with 
an  ancient  fee  is  not  within  that  ftatute,  but  remains  at 
common  law.  And  if  fuch  a  grant  is  not  within  the 
Aatute,  but  (lands  ias  at  common  law;  the  utility  or  ne- 
ceffity  of  the  office  cannot  be  material.  And- there  is  no 
cafe  fince  the  10  Eiiz.  that  has  turned  ypoothefe:  the 
only  queftions  have  been,  whether  the  grants  were  within 
the  ftatute. 

In  the  faid  cafe  of  the  bifhop  of  Salifbury,  it  is  not  al* 
ledged  in  the  pleadings,  that  the  office  was  neceflary.  The 
fifth  refolution  in  this  cafe  (10  Co.  62.)  is  very  material: 
Rt'folved,  that  the  grant  of  an  ancient  office  to  one  with 
an  ancient  fee,  by  a  bifhop,  (hall  not  bind  his  fucoe(ror, 
unlcfs  confirmed  by  the  dean  and  chapter :  for  fuch  grants 
aoe  not  reftrained  by  the  ftatute  of  the  i  Eiiz,  and  there- 
fore remain  as  ci  thcr  common  law,  and  by  confequencc 
ought  to  be  confirmed  by  the  dean  and  chapter. 

If  fuch  grants  lemain  as  at  the  common  law,  the  necef« 
tity  of  the  office  camiot  be  material. 
■  In  the  cafe  of  the  bifliop  of  ChUht/ierznA  PmdldnJ^ 
t  Car.  (Cro.  Car.  47.)  There  were  ho  allegations 
in  the  pleadings,  whether  the  offices  Wtrt  neceflary  or 
not. 

in  the  cafe  of  Ti^un^  and  Fouler^  14  Can  (Cro.  Car. 
557  )  Upon  a  ipccial  verdtd^,  the  jury  do  not  6nd  ilwt  ihc 

i}  office 


•ffice  (of  reglller)  was  «  neceflary  office:  the  quefiion 
turned  upon  the  grant  in  reverfion. 

Thus  flood  the  conftru£lion^  upon  the  reafon,  the 
words,  and  the  pradice  of  making  thefe  grants^  until  the 

14  Car.  N 
'    But  befldes  the  real  ground  upon  which  the  cafe  in  10 

C:  6o.  was  determined;  thecounfel  ex  abundanti  labour- 

_  1 

ed  to  prove  that  the  office  was  nrceflary;  but  the  argu- 
tiAents  are  fo  confufed  and  inconfiftent,  that  ic  is  diificuli 
to  underftand  them. 

In  real  truth,  few  of  thefe  offices  (except  judicial  ones) 
are  ufeful  or  neceflary  in  any  refpeft.  None  of  them 
can  be  granted  in  reverfion,  unjefs  they  exifled  before  the 
I  £/i9S.  and  then  they  remain  as  at  common  law;  and 
however  unnecelTary  they  were,  will  bind  the  fucceflbr. 

The- cafe  of  RidUy  and  Pwinal^  27  Car^  2*  (2  Lev^. 
136.)  is  the  firft  cafe,  wherein  it  appeared  to  the  court 
judicially,  that  the  office  was  neceflary.  But  my  lord 
Hale,  who  underflood  what  he  read,  and  clearly  dif- 
tinguiflied,  made  no  diflin£iion  upon  the  neceflity  of  the 
office. 

In  the  cafe  of  Jones  and  Bian ;  4  Med.  16.  The  ifllre 
out  of  chancery  was,  whether  the  office  had  been  granted 

15  two,  before  the  ftatute  of  the  i  £liz,  but  there  is  not  a 
word  whether  neceflary  or  not. 

The  prefent  office  is  found  never  to  have  been  more 
ufeful  than  at  prefent;  and  yet  the  predeceflbrs  of  the 
bHhop  have  thought  the  grants  of  it  valid,  ,and  have 
granted  it  to  feme  of  the  greateft  men  in  the  kingdom, 
*  who  accepted  it  as  valid ;  and  the  fucceeding  bifiiops 
acquiefced,  until  the  prefent  bifhop  conceived  a  doubt 
thereupon. 

Upon  the  whole,  we  are  unanimoufly  of  opinion  ;  Firfl:, 
this  being  an  ancient  office,  which  exifted  before  the 
ftatute,  that  it  is  not  within  it.  And  fecondly,  that  the 
utility  or  neceffity  of  the  office  are  not  material :  and 
this  opinion  we  think  agreeable  to  every  judicial  deter- 
mination fince  the  making  of  the  faid  fiatute. 


♦u 


^  Sir  Jotn*$  grant  was,  to  hold  in  as  ample  manner,  as 
Richard  earl  of  Portland,  Tbomas  Qvy,  George  doke  ef 
Buckingham,  Charles  earl/of  Nottinghaoi,  Thomas  duke  of 
Norfolk.  Philip  earl  of  Pembroke  and  Montgomery,  Jamet 
duke  of  Ormond,  oir  Henry  earl  of  Clarendon  bad  hotdei!. 
JtitrroWi  225. 

ff^icriupon 


merti^  tU  M  Qtafimmi  jica^lf  rem  tr  m^  finJt  U 
refirvid]  It  was  bdd  by  Hale  chief  jufiice,  that  the  ao 
cuftooied  rtnt  mentioiied  in  this  ftactite  aad  io  the  follow- 
ing ftattfte  of  the  1}  Ei  ooght  lo  be  umierftood  of  the 
tttxt  refenred  upon  the  laft  leafe,  and  not  upon  the  firft  | 
for  that  rent  having  been  aherod  fince,  cannot  be  c^ed 
the  accuftomed  rent.    Gibf  73(6.  (f } 

RMf\  For  thif  reafon,  a  grant  of  the  next  avoidance 
of  a  benefice,  ii  void  agatoft  the  fuceeOiMr :  hequiTe  it  k 
one  of  thofe  things  which  are  incorporeal,  and  lie  in  grant 
only,  and  fuch  an  tnteiefl,  o«n  df  which  a  hrnt  eatenf  be 
referved.    Gibf.  736. 

ShMhi  titurlfvmi]  ForaAnuch  as  this  and  the  faid  fta- 
tote  of  the  13  EL  nudce  all  fiich  leafes  other  than  for  tht 
term  of  twenty  one  years  or  three  lives  to  bo  utterly  voU  j 
therefore,  geocsally  fpeaking,  at  this  diQ,  no  fppiefiaiiliDd 
Off  collegiate  perfon,  or  eorporation,  cnn  aimiM  any  of 
their  manors  lands  or  tenements^  by  any  ways  or  means 
whatfoevf r ;  for  tho'  before  thefe  ftatulea  they  might  have 
aliened,  yet  by  the  £ud  (btutna  they  are  now  m^mined. 
IVatf.  r.  42 

However  by  the  14  Eh  «.  1 1.  (heregfcer  following)  all 
bnt  biihops,  that  n,  all  tbtife  who  are  r^ilrained  by  the 
13  EL  r.  10.  have  fooie  liberty  give^  thorn  as  to  alienat- 
ing of  boufts  mentioned  in  the  &id  flatute  of  ih^  14  £^ 
But  this  feems  to  be  leftraineA  Id  Aioh  houCss  only,  m  by 
Che  fiud  fiatute  nay  be  let  for  fotty  yeartf  wnAy^  to 
boufes  in  cities  boroughs  or  market  towns,    W^tf.  $.  4%. 

But  by  the  i  G.  p.  2.  t.  lO.  in  cafe  of  lands  0r  other 
cftates  purchafed  for  the  augmentation  of  fmall  living^,  by 
the  governors  of  <fuern  Anne's  bounty,  exchangesrmay  be 
thereof  made  by  the  concurrence  of  the  governors,  iocum* 
bent,  patron  and  ordinary ;  for  any  other  eftate  in  bmk  or 
tithes,  of  eq^ual  or  greainr  valoe.    /  1 3^ 

And  it  is  faid,  char  if  a  pariOi  be  upon  the  defign  of 
inelofing,  and  a  pariba  hadi  tithes  in  kind,  and  common 
for  beails  in  the  fidde,  a  decree  may  be  had  ia  obanccryt 
that  he  (hall  take  a  (|uaniaty  of  ground  in  lieu  thereof* 
Watf.  r.  42. 

However,  an  a£t  of  parFiament  wiH  do  this;  and  this 
is  the  ufual  way ;  namely,  in  the  fpcf  jal  a£ks  for  the  di- 
viding and  ioclofiog  of  heaths,  waftes^  commas,  cooh 
mon  fields,  and  the  lifcet  to  inlisct  a  clatife  for  a  rccom* 


(f)  Httfir^  3a6. 

pence 
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pence  to  be  given  to  the  incambent  for  his  right  of  com* 
mon,  or  tithes,  or  otherwife  as  the  cafe  (ball  be. 

Shall  bi  uUirly  void  and  of  mm  effe^]  Yer  they  arc  good 
againft  the  leflbr,  if  it  bcf  a  fole  corporation  :  or  fo  long 
as  the  dean  or  other  bead  of  the  corporation  remainetb,  if 
it  be  a  corporation  aggregate  of  many  :  for  the  ftatute  was 
made  in  benefit  of  the  fucceflbr.     i  In/I.  454 

To  all  itttifiis  conjiru^ions  and  purpofes'}  Neverthelefi,  the 
acceptance  of  rent  by  the  fuccefTor,  may  afRrm  a  leafe 
(otherwife  voidable)  for  his  own  time.     Gibf,  745. 

It  is  indeed  regularly  true,  tha^  where  the  fucceflbr  ac- 
cepts a  rent  after  the  death  of  the  predeceflbr,  upon  a  void 
leafe  made  by  the  predeceflbr,  that  fuch  acceptance  wilt 
not  affirm  the  leafe;  but  this  rule  mud  be  underftood  of 
fuch  a  leafe  as  is  void  ipfo  fa£io,  without  entry  or  any  other 
ceremony ;  and  therefore  if  a  parfon  vicar  or  prebendary 
make  a  leafe  not  warrantable  by  the  ftatutes,  for  twenty 
one  years,  rendring  rent,  and  dies,  here  no  acceptance  of 
rent  by  the  fuccefTor  will  affirm  this  leafe,  becaufe  the 
fame  was  void  without  enti-y  or  other  ceremony  :  but  if  a 
parfon  vicar  or  prebendary  make  a  leafe  not  warrantable 
within  the  before-mentioned  ftatates,  for  life  or  lives,  re- 
ferving  rent,  and  dies,  and  the  fucceflbr  before  entry  ac- 
cept the  rent;  this  leafe  (hall  bind  him  for  the  time,  fof 
this  being  an  eft  ate  of  freehold  could  not  be  void  before 
entry,     ueggi^  ^«  i.  ^  10. 

But  if  a  bifliop,  which  hath  the  inheritance  in  fee  fim- 
ple  in  him,  make  a  leafe  for  liyes  or  years  not  warranted  by 
the  faid  flatutes,  not  being  abfoiutely  void  by  bis  deaths 
but  only  voidable  by  the  entry  of  the  fucceflbr  ;  if  the  fuc* 
ceflbr  accept  the  rent  before  entry,  be  it  for  lives  or  y^ars, 
he  affirms  the  leafe  for  bis  life.     Id. 

But  wberefoever  the  acceptance  of  rent  binds,  whether 
a  fole  or  aggregate  corporation,  it  mull,  in  order  to  fuch 
binding,  appear  to  be  their  own  ad;  and  therefore  in 
fuch  cafe,  if  the  bailiff  of  a  bifliop  accepts  the  rent,  with- 
out order,  this  binds  not  ihe  bifhop.  But  if  he  acquaints 
the  biflMp  that  feveral  rents  are  in  arrear,  «nd  has  an  ordef 
from  him  to  receive  them,  and  receives  (among  otheri) 
the  rent  of  a  voidable  leafe,  and  pays  all  the  rents  to  tha 
bifliop,  without  giving  him  notice  of  the  faid  voidable 
leafe^  this  hath  been  judged  fuch  an  acceptance  as  aiRrms  a 
leafe ;  becaufe  the  bifl)op  of  himfelf  ought  to  take  notice 
what  Itafiw  waie  oftado  by  his  pre^ecefflbf.     Gibf  745.  (r) 


(f)  I  RM.  M.  476. 
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Tn  like  mtnner,  with  regard  to  a  corporation  aggregate  ; 
where  the  mafier  of  a  college  accepted  rent,  having  no  ex« 
prefs  authority  from  the  corporation  to  accept  it ;  it  was 
adjudged,  that  this  did  not  affirm  a  voidable  Ieafe»  during 
ihe  continuance  of  fuch  mafter;  becaufc  the  a<9  of  the 
head  fingly,  cannot  diveft  the  members  of  their  right* 
Giif  746. 

But  no  acceptance  of  rent  by  the  fuccellbr  availeth  (as 
bath  been  faid)  where  the  Icafe  b  abfolutely  and  ab  inicio 
void.     Git/.  746.  (f) 

And  in  what  cafes  a  voidable  leafe  may  be  affirmed  by  the 
acceptance  of  rent}  in  the  fame  it  may  be  affirmed  by^dif- 
training,   or  bringing  an  affife  for  rent,  after  the  death  of 
the  predeceflbr ;  and  a]fo»  by  bringing  an  afiion  of  wafie 
agatnfi  the  leflee.     GUf.  746. 
Leti^t  of  otb<r       4-  By  the  \^ELc.  10.     JU  leafis  gifts  grcnti  fecffhunH 
corpevarionff»     ionvejattcis  $r  ifiotiSy  to  bi  mode  bad  dom  wr  fyffertd^  ty  any 
^x/V*^h'^   «rtf/?^r  iii7^ ///fott/j  cf  any  colUge^  dian  and  chapter  cf  anj 
affaWiftg  aftttte  cathedral  or  colUgiate  churchy  majiir  or  guardian  of  any  bcj* 
•f  the  13  Et.     pitaly  par  tony  vicar ^  or  any  other  having  any  fpiritual  or  ic» 
••d  other  fta-     cleftafiicat livings  of  any  houfcs  lands  tithes  tenements  or  other 
hereditamontSy  being  any  parcel  ^  the  poffeffi»ns  of  anyjucb 
college^  cathedral  churchy  chapel^  hofpitaly  parfonage^  vicarage^ 
or  other  fpiritual  promotion^  or  any  ways  appertaining  or  ke^ 
longing  to  the  fame :  to  any  perfon  or  perfonSj  bodies  politiii  and 
corporate  J  (other  than  for  the  term  of  one  and  twenty  years^  or 
three  Uvesy  from  the  time  as  any  fuch  leafe  or  grant  /hesU  be 
made  or  granted^   whereupon  the  accuflomed  yearly  rent  or 
more /ball  be  referved  and  payable  yearly  during  the  Jaidterm^) 
JbaU  be  utterly  void  and  of  none  effeSl  to  all  intents  con/lru&ious 
and  turpofes*     f.  3 

Provided^  that  this  Jhall  not  be  conflrued  to  make  good  any 
kafe  or  other  grant  to  be  made  by  any  fuch  coVege  or  coUegiaie 
church  within  either  of  the  univerfities  of  Cixford  or  Cam* 
bridge^  or  elfewhere  withi^  the  realm  of  England,  for  more 
years  than  are  limited  by  the  private  Jlatutes  oj  the  fame  col^ 
lege,     f.  4. 

And  by  the  iS.EL  c.im.  it  is  enaSed  as  follows: 
Whereaijmce  the  making  of  the  faid flatute  of  the  1 3  Eh  c.  lo. 
divers  of  i  v  faid  ecclejiaflical  and  fpiritual  perfoni  and  others 
havifig  fpiritual  or  ecclejiaflical  livtngs,  have  made  leafes  for 
twenty  one  years  or  three  lives  long  before  the  expiration  of  the 
former  years^ ,  contrary  to  the  true  meaning  and  intent  of  the 


^m 


{s)  Cro.  Jac.  173.    Rickman  v.  Garths    Co.  Lit.  4c.  b. 
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fali  fl^tHif^  V  '^^  ^  ina&id^  •  ih^U  ail  Itafes  to  he  ntait  by  any,  of 

th0;jaid  ictlefiqftual  fpiritfiaior x^Pegia/t  penfau  or  othirs^  of 
any  thiir  faid  HQlefioftkal  fp'iritual or  coUegi^tgJands  timmints 

QT  k^rtdUarptnts^  wheri^^.aKy  for.nurUafe  for  years  uin  be^ 
i^g^.  »^^  to  bt  ixfirtd  fmrondfrid  or^  ended  within,  tbrgg  yeoKS 

liixt  ffter  sb4,  mpiiftg  vf  fifly  fuch-nwxMafi^  Jball  bt  vpid 

fTuJirqte^^yi^pfn^moff^ffv..Sf%^ 
'  ]^i^/^i^^4^^.9/LJ^^}[^h^^^^  io/xtend.  to  any  leojk  to  bo 

piadf  fif  tboi  fiianoK.o/  If  f^fd  in  the,  county  q/  Berks*  by  St. 

.}ckhfji'S'£o{/i\g4  iriO^foid^fo  t hi  heirs  male  of  Sir  Thomas 
VJh'Mfoiusdir  of  ibi  foid  cofffgi»     f,  5,  6.   .     . 

.  JU  itafos^  'i'f^^y.  g^Mfnts^  |&c.j  .CorpQxatipns  aggregate 
might  alvirays  let  long  Icafes  without  any  confirmation; 

^pd  fp  inight  fole  corporations,  with  toofirmacion,  until 
this  a^  v/ji^%m^^\  noDe;faiut  bifliopa.  beir\g  refirained  by 
the.  h'EL  ^  i/g^  /  Bu^  by  thj.s  Jl4tujte«  all  .other  corpora- 
Mona,  ifole  and  aggregate^  are  pHt  under  the  fame  reflraintt 

tthat  ^iihops  wcie ;  and.  the,  two  aSs  being  9f  the  fame 
tenqr  aBd^fgrm,^  wba^hath  t^eexi  pbfervecf  U{X)i^^thc  former 

.ad  wiJl  help  towards  the  .right;  underfiaddiog  of  feveral 
cjauies.  m  this  ad  alfo, 

fy  ^fy .  /9?^^r  and  fellows,  of  any  eoliAge^  dean,  and  chapter 

-of  any^atbidral  or  colUgiate  ^hfirch]  That  is  to  Tay,  by  th|e 
IQgjpC  part  of  (uch.body  corporate :  in  regard  ;w hereunto, 
it  is  thus  coaded  by  the  33  //.  8.  r.  27.  viz.  Albeit  that 
by  the  comDOon.Uw  all  auent;,cle£lion$  ^ran.tf  ,and  Ijca/es, 

.had  As^  afo^  g|«Atp4»»  ^9  S^^  d^^  .warden. proVofl  m^Hcr 

»pr^fident  orofitcihgpye^Qor  oTJ^y  cathedriit^hurch  hotfi- 
tal  college  qf  tQiber  (brporatiop,  with  the  a^'^nt  of  the  ma- 

.jqr  part  pf  $)ieir  chapter  ttllom  or  brethren  of  fucb  cor.po- 
ration,  be  as  cfFediM^  as  if  the  reddueo/  (he  whole  num- 
ber had  aflented  $  yet  nevertt^f le£»  divers  founders  of  fuch 

.corporations  have  amongft  other  their  local. Aatutes  efta- 
biibe4,  that  if  any  one  .of  fuch  corporation  (hould  deny 
^y  fup))  gr^o.t>,tnat  then  nojfuch  leafe.  eledion  or  grant 
^puld  be  macie,  an^  i'or  performance  of  the  (Vme  every 

'.perfoQ  haying  pow^r  of  alTent  bath  been  wont  to  be  fworn  s 
ior  remedy. thereof,  4c  is  enafled,  th;(tall  and  every  pecu- 
liar ad,  order  rule,  and  ftatote  ftiade  by  any  fuch  founder, 
.whereby  the  grant  leafe  gift  or'eledion  of  the  governor  or 
ruler,  with  the  aflent  of  the  more  part  of  fuch  corporation, 
ibould  be  in  any  wife  hindred  by  any  oqe  or  more  betpg 
the  lefler  number  (contrary  to  the;  courfe  of  the  common 
law),  (hall  be  void  i  and  none  (hall  be  compelled  to  take 
an  oath  for  the  obferving  pf  any  fuch  order  rule  or  (iatute. 
Vol.  II.  C  c  on 


$^6  MjtiikS^ 

pn  pain  of  every  perfon  giving  fuch  oath  fo  fattSt$\^  hdf 
to  the  king,  and  half  to  him  that  fliall  Ttie  in  tny  of  the 
I    king's  Courtis  oF  record* 

But  r^ch  major  part  are  to  attetod  in  perfon,  and  to  be 
preTeht  together  at  the  executing  of '/ucfa  ^&:  thus  hi  the 
cafe  of  tbe^dean'*and  chapter 'of 'F^nrfr^in  Irthndj  whkh 
was  concerning  the  confirmation 'of  v«  letfe^^mtde  by  the 
1>ifliop;  it  was  adfjodge'd,  that  thbconiiratation  wss'-iU^ 
hecatifc;  the  dean  was  not  ohly'notJi^rtfeAt,  Ihiradisd  bf  \ 
pre  Aor,  who  was  zjirangtr  lo'^the  chapter',  antf  not  of  tHe 
body.'  Agreeable  to  which  ard  HieVtiles^^fth^  civil  law, 
%hat  he'iball  make  no  deputation  "^n  fiich  ■  tafeirtft  to  one 
t)f  the  chapter  only,  '  ^     -      , 

*  And  tn  the  fame  cafe  It  was  faid  briber,  upon  the'iutho* 
Vity  of  the  year  JErooks,  ^that^hdcHer'woiiM  'tHb,  hor  uy 
"other  aft  that  hid  cha'rg^  thefevtrftfes  of  4ie  Aareb-,  hate 
teen  good,  tho'  ^hb  de^n  Md-dbneit^byohebf  th^tdM^^ 
t^  tiscomfftifaiy ;  ^or  (ar  fr  tHe/e  ^Ihi^  thb'  Qhe  deah 
I6iay  have  his  Dtefident  ofcoihin\Bih'iti  otecCtle  ftis  fpiri- 
'tual'^urifduSion,  yet  fdch  ^bmVti/iflifty  xatihoc  c^haige  Urn 
poflcflions  of  the  church.  And  th^o'i^fiefid^'  flie  iiMk^ 
Trity  df  fhe?prcfidint^fob-*diani'or^he  Iik;e,  foirth^acer- 
"cifebf  the  d'ecanai  oHide;a  difttnA' ^rd^  Co  one  or  mdit 
'feiieihbers  of  the  chapter,  who  niiiy  mrc^fent  Min  tn  tlib 
^aftrjg  of  grli^ts,  cotifirmatlona,  atid  iil)^'  lAih^ter'  aCb, 
'is  rieceiirary  tb  make  them  j^ood  ai)d  Vartdirf  li'lv. ' 
'  Atid  tb^r  aflent  rHuft  htMctif  bf^iOiW^Btr  fmgfy; 
tni  ^ot  ih  a  cbnftrfed  and^uiiViih^tUhdijitfil^^H  ^d  this 


'the laft cited  a&l  of  ih^  dea^'aM thirpfep(ir  T«Hies.    Ttk 

'chapter  confifred  'of  i6n  perrons,  and  t>i})^  Iti^ikc^^ptt* 
fent  (together  with  ^1{(^  deaJr^s  prodorj/wbin  tkfe  ^atj^ 
feal  was  fixed  to  the  tonfihnatioti  s  aftet^vdMhaifWoAitta 
of  the  px'ebendarles^^  fubfcflbM  it  ^  ahU  tBir^^  ^Mgl^ 

'  ill,  at  bdng  the  z&  of  nartiiiuTar  pei^fbns  pnly^d'^  tif  (He 
corporation,  by  reafbn  they Verep6t  afiTcmMed^in  oDnre^ibe, 

'  and  in  a'  Capitular  lAahher,  that'ts,  ttie  afi  V»  lioe  doHe 

/imulit/tmdf  at  the  fame  tfmeand  place,  wlfie  Tay^jreqtfi!^. 

But  it  was  there  agre^d'iirid  acktiowTedged,;  flkat  lo'c^ 

the  dean  and  chapter  be  ci^pitularly^iflrethbledin  itftf-fbA^ 

their  a»s  thall  be  good.  thV  fuch  aiKiiibly  is  no<l^eM  in 

'  the  chapter  hou/e  I  aixd^^tlhe'afi  of  th^  iA^'Htid^^jortoit 
of  the  chapter,  fo  aiTerDbl^d,  is  pro(ier1y  the  ilftlpf  throe*. 

pbrJitioa» 
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jM>r^tion9  altho'  the  reft  do  not  agree,  or  befttfent  thro^ 
their  own  default.     Grbf,  744.     Dav.  42. 

MaJliT  and  fellows  tf  any  college]  This  includes  all  coU 
leges,  by-  wliat  name  foever  incorporated,  and  of  what 
nature  foe? er  the  foundations  be,  ecclefiadical,  temporal^ 
or  mixed  :  the  fiatute  being  conftrued  moft  largely  an4 
benefictaiiy,   againft  long  and  unreafbnabie  leafes.      it 

DJan  and  chapter  of  any  calhidrai  or^c$Higiati  church] 
for  the  fame  reafon,  tho'  it  is  faid  dean  and  chapteiv  ^ 
ic  extendeth  to  chapters  vrfkere  there  are  no  deans.     Gibfi 
736.  (/) 

Mofitr  hr  guardian  of  any  hbfpiiat]  In  like  manner,  thi« 
Ihall  exreitd  'to  M  manner  of  hofpicals^  be  the  hofpital  in« 
^eorporatcd  by  any  other  name;  or  be  it  a  fole  corporatioi^ 
or  cprpgration  aggregate.     1 1  Co*  y6» 

Or  rny  ether  having  anjl  fpiriiual  or  ecclefiajtical  living] 
'ThatihiSTS  t  general  lav^,  as  it  concerns  all  tbe  clergy, 
1iath'1)een  often  dcdared  and  adjudged,  tho*  at  firft  mudi 
doubted.  But  it  was  alwiiys  agreed,  notwitbftanding  thfs 
general  ctaufe,  that  UAops  were  ndt  vincluded ;  becaufe 
the  ftatute  begins  <with  an  order  inferior  to  them.  Gihf. 
772,  (ir) 

Of  any  houfisj  But  by  the  14  £/.  r.  iir/  17.  ThJa 
"flsall  not  extend  to  anf  gran(  afiurance  or  leafe  of  any 
lioufes  belonging  to  any  perfons  or  bodies  polMck  or  corpo* 
rare  aforefald,  nor  to'  any  grounds  to  fuch  houfes  apper« 
taining.  Which  hoitfes  be  fituate  in  any  city  borough  towH- 
torporate  or  marlettown  or  the  fuburbs.of  any  of  thenu;. 
but  that  all  fuch  hoiifes  and  grounds  oaay  be  granted  do* 
mifed  and  aflbrcd,  as  by  the  laws  of  this  realm,  and  the 
feVeral  ftatutes  of  the  faid  colleges  cathedral  churches  and 
bofpttals,  they  lawfully  might  have  been  before  the  mak- 
ing ^of^heftatute  of  the  13  El.  or  lawfully  might  be  if  the 
faid  ftatute  were, not;  fo  al way. that  fuch  houfe  be  not  the 
capital  or  dwelling  houfe  ufed  for  the  habitation  of  the  per« 
fons  abovefatd,'  nor  have  ground  to  the  fame  belonging 
abbve  the  quantity  of  ten  acres.  Provided,  that  no  leafe 
of'any^futh^  houki  fhall  be  permitted  to  be  made  by  force 
,  of  this  ad  in  reyerfion,  nof  without  referving  the  accof- 
tbmed^^early  rent  at  thd  leaft,  nor  without  charging  the 
MTce  with  the  reparation,  nor  for  longer-term  than  fony 


(f)ia  JUl^aobf; 

(ar)  /^Xef.  76*    1  Mod.  205.    Jav*  Itg^ 
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Retreat  tic  irioi^ ;  nor  any  boufes  (ball  be  permitted  to.bc 
aliened,  unlefs  that  in  recompence  thereof  there  {ball  be 
goodlawful  and  fufficient  aflurance  made  in  fee  Imiple  ab- 
solutely to  fuch  colleges  boufes  bodies  politick  or  corporate 
and  their  fuccefTors,  of  lands  of  as  good  valu^,  and  of  as 
great  yearly  vahie  at  the  lead,  as  fo  (ball  be  aliened  j  any 
ftatute  to  the  contrary  notwithftanding.    /.  17,  19. 

But  this  ftatute  alfo,  referring  oiHy  to  fucb  firfins  §r 
hodiii  corp$raU  as  win /f^etijied-  in  tbi  JkUuU  §f  the  13  EL 
doth  not  .extend  unto  bifliops,  but  the  1  EU  remaineth  as 
it  did  \  and  biOiops  have  no  power  to  let  hoafes»  otherwi(e 
than  according  to  the  faid  (latute  of  the  i  EL  not  may  they 
make  exchanges,  for  any  recompence  or  confideration. 
But  althd'  the  bifliops  are  i^ot  included,  yet  this  is  a 
general  law,  as  extending  to  all  the  other  dergy.     Gihfm 

738. 

And  by  the  exprcfs  words  of  the  aA,  no  leafe  of  any 

fuch  boufes  (hall  be  made  in  rtotrftvn:  for  which  reafon, 
when  the  dean  and  chapter  of  St  Paurs  made  a  leafe  of  a 
houfe  for  forty  years,  which  houfe  was  then  in  leafe  for 
ten  years  to  come,  to  a  ft  ranger;  it  was  adjudged,  with- 
out argument,  not  to  be  a  good  leafe*  becaufe  in  revcf- 
fion  :  but  otherwife,  if  both  leafes  had  been  to  the  (ame 
perfon  ;  bccaufo  the  acceptance  of  |he  fecond  leafe  by  the 
)e(ice  would  have  made  the  firft  leafe  void.  Gihf.  qy^ 
Cr#.  EL  564. 

Oibtr  tban  for  tbi  urm  pf  of^  4in^  twenty  years  mr  three 
Jives]  Although  eccletiafticai  cerporatiass  aggrigaU  are  not 
within  the  ftatute  of  the  3a  //.  8.  yti  is  that  ftatute  (as 
hath  been  faid)  a  pattern  for  icafes  by  them  made,  in  ouny 
things  which,  are  not  here  fpccified.  And  as  to  leaies  matie 
hy  file  c^rporetiens,^  according  to  this  ftatute,  they  are  not 
good  without  confirmation,  unlefs  they  be  al(b  made  ac- 
cording to  the  limitations  of  the  faid  ftatute  of  the  31  //« 8» 
Gib/.  736. 

SbaU  be  utterly  void  and  of  nvm  effeQ]  If  a  corporation 
aggregate  makes  a  leafe  not  warranted  by  this  ftatute,  fuch 
leafe  is  void  againft  tbemfelves  j  but  neverthelefs  if  a  fiole 
corporation  maketh  fuch  leafe,  it  (ball  bind  bimfelf,  tho' 
h  be  void  againft  his  fucceiTor.     Gibf.  737.  {w) 

Divers  of  the  frid  ncclefusfiual  and  Jfiritmal  pafim  emf 
others]  Which  words  of  the  ftatute  of  the  z8  eL  ^.  11. 


{w)  Per  Hale,  C«  B*  in  Morico  r.  Jafrohu,  Bar&ts^tS* 
Co*  Lit.  45*  ^«      '  .   ' '  i    . 

■f      4 


referrtDg  alfo  to  the  fame  perfons  or  bodies  cnrporate 
which  were  particulaily  ^numerated  in  the  faid  ftatute  of 
the  I3,i?/*  e.  io«  it  is  plain,  that  this  (latute  hkewife 
e^ctend^th  not  to  bilhops,  but  they  ftill  remain,  a^  ihey 
ftood  at  firfi,  upon  the  fiatuct:  oT  the  1  £/.  r.  19.  There* 
fore  if  a  biihop  makes  a  Jeafe  for  twenty  one  years,  and 
more  than  three  of  ihofe  years  are  unexpired  (for  the 
number  of  years  to  come  in  fuch  cafe  is  not  material, 
this  ftatute  of  the  18  EL  not  extem^ing  to  bifbops),  yet 
this  concurrent  leafe  is  good ;  but  then  it  muil  be  con- 
firmed by  the  dean  and  chapter,  becaufe  it  is  not  war- 
ranted by  the  ftatute  of  the  32  //.  8.  Alfo  d^ans  {in 
their  fole  capacity),  prebtndaries,  heads  of  colleges, 
mailers  bf  hofpitals,  and  the  like,  may  make  concurrent 
leafes  as  bifbops  may,  with  confirmation  :  but  they  muft 
by  this  ftatute  be  within  three  yea^s  of  (he  determination 
of  the  former  term  by  expiraiion  furrender.or  otherwife; 
fo  that  in  this  point  the  bifl)op  hath  the  advantage. 
ff^ood.  b.  2.  c.  3*     D'ig'  ^.  I*  r.  10. 

But  in  all  cafes  where  concurrent  leafes  are  made,  the 
new  leafe,  altho*  it  may  be  made  a  dh  confeSiiwii^  is  not 
to  take  effed  in  intereft  till  the  old  leafe  be  expired  fur- 
rendred  or  ended,  that  is,  the  new  lefTee  cannot  enjoy  the 
land  till  fuch  time;  for  the  new  leafe  doib  commence 
prefently  by  eftoppel  only,  not  in  intereft;  yet  it  feems 
that  the  rent  is  due  from  the  fit  ft  commencement  of  the 
leafe,  fo  that  the  biftiop  or  others  being  ItiTor  is  entitird  to 
two  rents,  and  may  bring  an  adtion  of  debt  to  recover  the 
rent  referved  upon  the  fecond  leafe,  during  the  continuance 
of  .the  former;  for  the  r^nt  muft  be  referved  and  made 
payable  during  the  term,  and  not  from  the  determination 
of  the  foriner  leafe,  elfe  fuch  concurrent  leafes  will  be  void, 
as  contrary  to  the  ftatute*  Ifatf.  c,  42.  (jt) 
.^  But  where  the  ftcond  leafe  is  made  to  the  fame  perfon 
to  whom  the  former  leafe  was  made,  and  not  to  a  ftranger ; 
It  feemeth  that  the  former  leafe  is  wholly  vacated  by  the 


(;r)  That  concurrent  leafes  are  good  under  the  provifo  of  a 
private  fettlement  "  to  leaie  only  for  21  yeari/^  as  well  as  ia 
the  cafe  ftated  by  the  aothor,  and  that  chey  were  valid  under, 
the  13  Elm.  till  reftraioed  by  the  18  Eli%,  Set  Read  r,  Najb, 
1  LiOM,  148.  and  Fcx  v.  CoUjtft  l  Aniirf,  6g.  cited  and 
agreed  in  a  ty^ug,  Rgp.  573.  £^.  3.  GwdfiiU  v.  Fumo^mm.. 
The  reafoa  being  that  the  inheritance  is  not  charged  npoa  the 
ivholc  with  more  than  ai  years.     . 
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fame  p^rfbn  accepting  the  concurrent  leafe.     Watf.  ts^  44. 

Cn.Eliz.  564.     Gib/.  739.     5  Rip.  11.  *. 

Booat  ind  jojf •     5.  By  the  14  Et,  c,  11.     I^bmas  fundty  ftrfiks  latu 

r*'d*  h*  f**      iffi^^^^^  '*'  '''*'  nuaning  of  tbi  aforefatd  fiatuU  $/  tbe 

HiuL*  "  '    13  EI.  c.  ao.  by  bunds  and c^enants  of  Jujfgring  $tber  ptr^ 

Jhns  to  enjoy  eccUJiaJlhal  KvlngSt  for  that  fmh  bonds  and  rt- 

vtnanti  an  not  in  law  taken  to  be  leafes^  ahM  indied  tbey 

amount  to  at  mucb\  it  is  ena^led^  tbat  aU  bonds  contract  fre^ 

tnifes  and  covenants^  for  fuffering  any  perfin  to  efijoy  anybitu* 

fee  or  ecclejiaflical  promotion  with  cure  to  take  any  profits  or 

fruits  thereof^  other  than  fitch  bonds  and  covenants  as  Jhatl  be 

made  for  ajurance  of  any  ledfe  heretofore  made^  Jhali  be  to  aB 

intents  and  purpofes  -adjttdged  of  fuch  force  and  taliditj^  and 

mt  otberwifif  as  leafes  by  the  famt  perfons  made  of  fuch  U^ 

fictSy  and  ecclefiafiicdl  promotions  with  cure.     f.  15, 

And  by  the  43  EL  c,  9.  Jli  judgments  to  be  bad  for 
the  intent  to  have  or  enjoy  any  leafe  contrary  to  the  Jlatute  rf 
the  1 3  El.  c.  20.  or  any  other  Jlatute  explaining  or  altering 
the  famey  Jhall  be  deemed  void  in  fuch  fort  as  bonds  and  <#- 
venafiti  are  appointed  to  be  void,  which  are  tnadefor  thai 
fur  f  oft  *     f.  8. 

l7pon  which  two  flatutes  the  rule  is  this :  Where 
leafes  are  made  void  by  the  1 3  EL  e.  ao.  there  all  bonds 
covenants  and  judgments  for  the  ctijoying  fuch  leafes,  are 
made  void  by  thefe  flatutes  \  but  if  the  leafes  be  void  at 
the  common  law,  as  by  death  refignation  or  deptivatioo, 
and  not  by  the  ftatuteof  the  f^EL  c.  20.  their  bonds  and 
covenants  for  the  enjoying  of  fuch  leafes  are  not  made  void 
by  either  (f  thefe  flatutes  (y). 

Where  the  covenant  was^  that  the  leflee  (bould  enjoy  a 
rc£tury  fpr  three  years,  without  expulfion,  or  any  thiDJgi/#«f 
or  to  be  done  by  the  leflbr;  which  leflbr  omits  to  read  tbe 
articles,  and  fo  is  ipfo  fado  deprived,  and  the  leafe  void  ;  in 
flich  cafe,  the  obligation  is  not  forfeited,  becat^fe  thishap^ 
peneth  not  by  any  a£l  of  the  leflbr,  but  by  nonfiafance^ 
and  fo  not  wi  hin  the  covenant:  but  otherwi(^  it  would 
have  been,  if  the  Icflor  had  qov^nantedi  not  to  omit  the 
doing  of  any  thing.     Gibf  740.  {%) 

And  by  the  1%  EL  r.  11.  it  is  thaAed,  ibat^ir^ryi^i 
etnd  covenaht  for  nnewtng  or  maiing  of  any  leafe  or'ieafes  eon'* 
trary  te  the  true  intent  of  the  faid  aH  ef  the  18  £!•'  c.  I  !•  «r 
of  theaG  of  the  II  EU  c  ic.  f^uRbe  utterly  void.    T.  J* 

•  ■ 

'  r.  14 


• 
Tl  14,  Jac.   RuJgi  and  Thomas.     A  parfqn  covenanted 
witb  another,  that  he  Ihbuld  have  his  tithes'  for  thirteen 
years  |  s^fterwards  he  r^figne^,  and  another  parfon  was  in* 
du^<d ;  itic  leflee  brought  an  aAion  of  covenant  aga^nii 
the  leflor^  and  the  defendant  pleaded  this  ftatute  of  th^ 
%9  EL  r.  ir  in  bar.'    But  Coke,  Dqderidge,  and  ({augh* 
ton  agreed,  that  the  covenant  was  not  made  void  by  thi^ 
fiatute ;  which  Was  only  intended  to  void  bonds  and  cove^ 
nancs  contrary  to  the  (fatute  of  13  £L  but  doth  not  ex- 
tend to  bonds  and  covenants  made  for  the  enjoyment  of 
leafes  which  become  void  by  the  common  law,  as  leafea 
do  by  refignation,  or  the  Fikc,     3^  Buljl.  202.     Giif.  737. 
Bcit  when  a  dean  and  canons  made  bonds  among  them* 
felves,  to  afcertain  to  each  other  the  benefit  of  particular 
leafes,  and  the  whole  body  engaged,  under  (uch  and  fuch 
forfeitures,  to  make  the  leafes  refpedlively  as  there  ihould 
be  occafions    fuch   bonds  ^ere  declared  to  be  void  by 
this  0atute.     And  fo  ic  was,  where  the  dean  and  chap- 
ter obliged  themfelves  to  make  to  one  a  leafe  of  lands  - 
which  were  then  in  leafe  to  another  for  fifteen  years  to 
come  3  the  covenant  was  declared  void,  upon  this  ftatute. 
Gihf.  738.  (a) 

6.  For  the  hitter  maintenance  of  learnings  and  the  reEtf  i/Fartlier  n^^Xu 
fcholars  in  the  univerjities  £/*  Cambridge  and  Oxford,  and  the  f^'i!!^!  ^^ 
coUegis  of  Winchefter  ^8^  Eaton  ;  no  mafter  provoft  prefix    "^  ^^ 
dent  war  den  dean  governor  reRor  or  chief  rukr  of  any  cqllega 
cathedral' church  hall  or  houfe  of  learning  in  any  of  the  univer'^ 
ftties  afortfaid^  nor  any  provofi  warden  or  other  bead  officer  of 
the  /aid  eollega  f/ Winchefter  or  Eaton,  nor  the  corporatiom 
of  any  of  the  fame  by  what  title  Jlyle  or  name  fieyer  ibeyjbalf 
ie  called^  Jball  fnake  any  leafe  for  life  or  lives  or  years  ofanp 
farm  or  any  their  lands  tenements  or  other  hereditaments^  to  tbf 
'^hich  any  tithes  arable  land  meadow  or  paflure  doth  or  Jbalt 
appertain  \  except  that  one  third  P^^t  at  the  leqftoftbe  old  reni 
be  rejervea  and  paid  in  corn^  for  the  faid' colleges  catbeebraU 
church  balls  and  houfes  ;  that  is  to  [ay^  in  good  wheat  aftgr  6> 
Z  d  a  quarter  or  under y  and  good  malt  of^  s  the  quarter  or  ««! 
der^  to  be  delivered  yearly  upon  the  days  prefixed^  at  the  faid 
collfges  caihedraUchurch  halls  and  houfes :  and  for  default  there^ 
{A  i^t^y  ^  the  faid  colleges  cathedral^churcb  halls  'or  houfes  ke 


••^F" 


(4^  Morot  jZ^*  .  S.nx  this  ftatute  does  pot  avoid  bonds  ana 
cpyenants  touchinc;  leafes  of  Ueufee  in  cities,  borottghs«  cor- 
iM>ratiQns pr  markets, ^<:c<)rdi9g'to  thefUt.  iaMUz.  r.  ii» /  17. 
mfn^^    e/A  <7s-^.>3fi:    Hob.  269.       7         .        '    f 

^.'  ■  '  Cc\^  '*'    riidjf 
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fjadj  moftey  at  ih  eli£!ion  of  the /aid  Itjfeit  thtir  ixntitcrsad' 

niint/lraiors  and  ojf^gni  aperthi  ratecftbt  beft  wheat  and  malt 

in  thi  market  cf  Cambridge,  for  the  rents  that  aro  to  he  paid 

to  the  ufe  of  the  biufe  or  houfei  there ;  and  in  tho  market  ^fOx* 

fold  y  for  the  rents  that  are  to  he  paid  to  the  ufe  of  the  boufe  or 

houfei  there  \  and  in  the  market  at  Winchcftcr,yJr  tha  rents 

that  are  to  be  paid  to  the  ufe  of  the  houfe  or  houjes  there  \  and 

in  ti)e  market  at  Wind  for,  for  the  rents  that  are  to  be  paid  to 

the  ufe  of  the  hcufe  or  boufes  at  Eaton,— iV  or  flkiU  be  fold  at  the 

next  market  day  before  the  faid  rent  jball  be  due  ^  without  fraud: 

and  all  Uafei  otherwife  to  be  nrnde^  and  all  coUaiet  al  bonds  or 

affwrance  to  the  contrary ^  by  any  of  the  faid  corporations^  JhaU 

be  void  in  law :  The  fame  wheat  malt  or  money  coming  of  the 

fame^  to  be  expended  to  the  ufe  of  the  relief  of  tho  commons  and 

diet  of  the  faid  colleges'  cathedral-church  halls  and  koufes  onljy 

and  by  no  fraud  or  colour  let  or  fold  away  from  the  profit  of  the 

fold  colleges  cathedrul^chw  ch  halls  and  houfe s^  and  the  fellews 

and  fcholars  in  the  fame ^  and  the  tfe  a}orefaid\  ufon  pain  of 

deprivation  of  the  governor  and  chief  rulers  of  the  faid  colleges 

caihidral-cburch  halls  and  houfos^  and  all  other  thereunto  con^ 

fenting*     f8  £1.  c.  6.  f.  i. 

But  this  fhall  not  extend  to  any  lea  ft  to  be  made  by  the  prefix 
dent  and  fcholars  of  St.  John  Baptift*8  colUge  in  Oxford,  to 
any  heir  mole  of  Sir  Thonrias  White,  late  knight  and  alder^ 
man  of  J^ondon^  founder  of  the  faid  college  \  which  leafeJhaU 
be  made  ^  according  to  the  meaning  of  the  foundation  andfiatutts 
of  t  e  faid  college^  of  the  manor  of  Fifield,  and  no  other  here' 
ditaments.     f.  3* 

,  For  ihe  hitter  maintenance  of  learnings  l^ c .^  Dr,  Kennet 
fays,  the  memory  of  Sir  Thomas  Smith  is  highlv  to  be 
))onoured  for  promoting  this  a£l,  which  providetn  that  a 
third  part  of  the  rent  be  refervcd  in  corn,  payable  either 
.)n  kind  or  riioney,  after  the  rate  of  the  beft  prices  in  the 
inarkct.  For'if  ^  certain  rate  thereof  had  been  fixed  in 
money  mftead  of  corn,  it  would  have  been  hishly  preju- 
oiciarVb.'thc  colleges, 'the  value  of  money  abating,  as  tbe 
.value  x)f  land  and  ot  the  produce  thereof  advanceth.  This 
VorH.}\knighc,  is  fajd  to  have  j^een  engaged  in  this  fer- 
Vicc,  hy^'khc  advice  of  Mr,  Henry  Robinron,  foop  after 
^rovofi  of  queen's  coHege  in  Oxford,  and  from  that  fta- 
'tion  advanced  to  ilia-fee  of  Carliflc.    Am,  Patn  jhiif. 

'     To  Ite' winch  any  tiwes* afabU  land  meadow  or  petffwri  doth 

f]fuettion  was,  ^nether  .this  ^ouki  ho^  I9t9adea  ofjitbes 
^f  cprn  only,  or  aifo  of  U^he?  pf  ippney,  or  cbe  like. 
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as  in  London^  w)iere  money  is  paid  as  tlie  tithe  of  houfes  ; 
and  k  was  adjudged  by  Man  wood  chief  baron,  in  the 
abfence  of  Shute,  that  it  is  to  be  intended  of  tithe  corn. 
For  the  parliament  never  meant,  to  caufe  thofe  farmers 
to  pay  corn,  but  where  they  had  com  or  land  that  bear* 
eth  an  annual  crop,  as  arable,'  meadow,  or  pafture; 
and  not  of  wood,  heath,  marih,  or  the  lilce.  But  af- 
terwards a  writ  of  error  was  brought.     Sav.  68.    Giif. 

7-  That  thi  livings  appointed  ftr  iccUJiaflical  miniflirs  may  How  tctlbof 
not  by  corrupt  and  indire^  dialings  bi  traniferndu  other  ufes  \  **"*^|^^**^ 
no  leaft  to  be  made  of  any  benefice  or  ecelefiajlicai  promotion  ^7  by  p^ 
with  curOy  or  any  part  thereof^  and  not  being  impropriated^  rcftdtact. 
Jball  endure  any  longer  than  while  the  lejfor  Jhall  be  ardinority 
Tifidenty  and  ferving  the  cure  ofjuch  benefice^  without  abfeneo 
above  fcurfcore  days  in  any  one  year}  but  every  fueh  lea/e^  im* 
mediately  upon  fuch  abfence^  Jball  eeafe  and  bt  voidi  and  the 
incumbent  Jo  offending^  Jhall  for  the  fame  lofe  erne  year*s  projk 
of  his  f aid  benefice y  to  be  dijlributed  by  the  ordmary  among  tha 
poor  of  the  parijh.     13  £1.  c.  20.  f.  I.  And  after  eompiaistt  * 

made  to  the  ordinary^  and  fentenee  given  upon  fuch  offence  \  hi 
Jhall^  within  two  months  after  fuch  fentence  given  and  requejl 
to  him  made  by  tbe  churchwardens  of  the  f aid  parijh  or  am  of 
them^  grant  the  fequeftration  of  the  profits  of  fuch  benefice^  to 
fuch  inhabitant  or  inhabitants  within  the  parijh  where  fuch  ba^ 
neficefhaUbe  as  to  himJbaU  feem  meet :  and  upon  default  then^ 
in  by  thi  ordinary^  it  fl>all  be  lawful  to  every  parifhiontr  to  re^ 
tain  his  tithes^  and  likewifefor  the  churchwardens  to  enter  and 
taki  tbe  profits  of  the  glebe  lands  and  all  other  rents  and  dutiet 
of  every  fuch  benefia^  to  be  employed  to  the  ufe  of  the  poor  as 
aferefaidf  until  Juch  time  as  fequtJlrattonJhaUbe  committed  by 
thi  ordinary  \  and  thin  as  wetl  tbe  churchwardens  as  parifiiomrs 
to  yield  ^count  thereof ^  and  to  make  payment  to  him  at  them  to 
whom  fuch  fquefiration  Jball  be  committed  i  and  fuch  fiquiflra-^ 
tor  Jball  juftly  and  truly  omploy  and  bejiow  the  f aid  profits  or  tho 
value  thereof^  to  fuch  ufes  as  by  the  faid  flatuti  of  thi  1 2  EU 
c.  20.  is  limited  i  on  pain  of  forfeiting  double  value  of  fuch  with^ 
bolden  profit Sy  to  be  recovered  in  the  eccUfiaflical  court  by  thi 
poor  of  the  (aid  parijh.     18  El.  c.  1 1.  f.  7. 

Pim  all  charging  of  fuch  benefices  with'  cure  as  afonfmd^ 
with  any  ponfion^  or  with  any  profit  out  ofthtfame  to  be  yields 
edor  taken^  othor  than  rMt  to  bereferved  upon  ieafa  hereafter 
to  bi  madi  accorelingto  the  stuaning  of  the  faid  flatute  of  tho  l^ 

£1.  c.  20.  Jball  }i  ufterfy  void.  13  £1,  c.  ao.  U  i.  14  £U 
«.  ji.  f.  14.       '  ... 

Provided^ 


394!  S^eafttf; 


Provided,  tiai  wery  parfon  by  the  lawi  9/  ibis  nsim  aU 
hufid  to  baui  two  btn^cos^  may  demiff  the  one  efthem  ufm 
wbiei  bejball  not  tben.  be  mojl  ordinarily  njident^  to  lis  curate 
enly^  tbatjball  there  ferve  the  cure  for  bim ;  but/ueb  leafeJbaB 
enieare  no  longer  than  during fucb  curate* s  rejidence^  without  db^ 
Jeuio  ahefvofofty  dap  in  any  one  yean     13  EI.  c.  20.  f.  2» 

And  all  leafos  bonds  promifes  and  covenants  of  and  concern' 

img  benifitos  and  eccUJiqfiical  livings  with  cure^  to  bo  made  by 

.  any  curate^  Jhall  be  of  no  other  nor  better  force  validity  or  con* 

iinuancOy  than  if  the  fame  had  been  made  by  the  beneficed  per^ 

JoM  himfelf  that  demijed  or  Jhall  dewife  the  fame  to  anyfuch  cu^ 

rate.     14  £K  c.  1 1.  f.  i6. 

7*^01  the  livings  appointed^  (^cj  This  ftatute  was  intend- 
ed to  prevent  corrupt  bargaint  between  piitron  and  ckrk ; 
it  being  at  that  time  a  praStce  for  patrons  to  get  fooie  on- 
worthy  clergyman  to  take  inilitution  to  theif  vacant  bene- 
fices, upon  condition  of  having  leafes  of  thofe  benefices 
nade  to  themfelves  at  very  low  rates ;  by  which  means 
tbefe  patrons  fecured  the  main  of  the  benefices  to  them- 
felvea,  and  got  them  ferved  at  any  rate  by  ftipendiary  cu- 
ratest  while  the  incumbents  wer^  non-refident  and  making 
their  fortunes  elfewhere :  fo  that  the.  ftatute  was  not  pri- 
marily defigned  agaioft  non-refidence,  but  a^ainft  fuch 
non-refidents  as  by  corrupt  bargains  and  leafes  made  (hem« 
felves  tools  to  diOionourabk  patrons  i  and  be  only  offends 
aigainfi  this  flatute,  who  is  non-refident,  and  yet  at  the 
fame  time  leafeth  out  his  benefice.     Jehnf^  131. 

Shan  be  ordinarily  refident]  If  the  parfon  be  abfent  eighty 
days  in  a  year,  altho*  it  be  at  feveral  times,  to  wit,  ten 
days  at  one  time,  and  twenty  days  at  another  time,  until 
eighty  days ;  this  is  non-refidence  of  eijghty  days  within  the 
ftatute,    Gibf.  739.  (b) 

,  Shall  be  ordinarily  rejUenf  and/erving  the  cure'}  If  an  in* 
cumbent,  having  a  houfe  fit  for  bis  habitation,  liyeih  in 
a  neighbouring  pari(h,  but  comctb  on  .all  occafiobs  to  his 
pariib  church,  to  ferve  the  cure  in  perfon  i  tbis^  bpwever 
it  be  non-refidence  within  the  ftatute  of  the  if  H^'9.  c,  ij. 
«yet  it  is  not  fucb  an  abfence  as  will  avoid  a  leafe  within 
this  ftatute.     Gihf,  739.   (r) 

IVithout  alffi{flfe  above  fiur/core  day^Jndny  ohefesr'j  If  an 
incumbent  is  ab&nt  eighty  ,day$^^f\d.come(h  again  in  the 
<>^ht  of  the  eightieth  d^y>  he  ^  is  f)P  offender  within  thu 

*                  '   •            • 
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ftatnie ;  for  the  fiatute  fays,  without  abfence  ai^t  fbAr« 
ftaic  days*    Gibf.  73^.  (d) 

Every  fuch  Uaft  immifiiately  up^nfuch  abfenei/hall  €Htfe  and 
hi  vrii]  So  that  the  leafe  is  not  void  ab  idtio,  but  only 
from  the  time  of  fuch  abfence ;  which  appears  alfo  from 
the  preceding  negative  words,  that  the  leafe  (hall  endure 
n9  hngef ;  for  that  implies  that  it  fliall  endure  fo  long. 
And  therefore,  iho'  the  leafe  and  covenants  become  void 
by  the  abfence  of  eighty  days,  yet  for  any  covenant  broken 
befdre  the  end  of  the  eighty  days,  an  a^ton  of  covenant 
will  lie  for  the  leflbr  or  lefiee.    Giif,  739.  («) 

Jti^  tht  incMfhbint  fo  ^ffen^ng^  This  (hews,  that  it  it 
not  a\\  abfence  whatfoever,  that  brings  an  incumbent  un* 
der  the  penalties  of  this  a^;  but  fuch  abfence  only  as  ia 
voluntary,  and  by  confequence  an  offtna  in  the  abusntee:, 
firom  which  it  follows,  that  if  a  parfon  be  abfent,  and 
did  not  fefve  the  cure,  involuntarily,  by  reafbn  of  ficknefi 
fiifpenfion  inhibition  ejeAment  or  other  coercion  or  re* 
ftraint  \  he  is  not  abfent  within  this  ftatute.  Much  le& 
eait .  the  abfence  of  eighty  days  after  death,  avoid  any 
kafe  according  to  this  ftatute ;  the  plain  drift  of  whicb 
was,  to  oblige  incumbents  to  refidence  while  they  lived, 
and  not  to  puniOi  them  for  non-refidence  after  they  wtre 
dead. 

As  to  this  laft  point,  it  bad  been  debated  in  the  reign 
of  queen  Elizabeth,  and  ruled  by  the  opinions  of  three 
judges  againft  one,  that  leafes  were  void  by  this  fiatute, 
eighty  days  after  the  death  of  the  incumbent  (f)  \  the  conle* 
quence  of  which  would  be,  that  parfons  could  make"  no 
manner  of  leafes  to  bind  their  fucceflbrs,  longer  than  for 
eighty  days  after  their jdeath. 

But  in  the  2s  C.  2.  (/)  this  matter  coming  under  debate 
tgain,  it  was  folemnly  adjudged,  contrary  to  the  foregoing 
cafe,  that  fuch-non-refidence  is  not  made  by  death,  as  cam 
avoid  a  leafe ;  and  the  confequence  of  that  judgonent  ia^ 
I.  That  parfons  and  vicars  (obferving  the  diredions  of  the 
fiatute  of  the  32  H.  8.  which  is  the  great  rule  to  all  x\xt 
other  ftatutes)  may  make  letfca  for  twentjr-one  years  or 
three  lives,  of  lands  accuftomablj^  letten,  and  the  Uke]( 
which  leafes  (hall  bind  the  fucceflbrs,  with  confirmntiois 
but  not  witHout  \  inafmach  as  they  are  fpecially  excepted 
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{i)  Cro.  Elm.  99.  (#)  Cro.  Efiz.  78  Cf  245. 

(/)  Mcft  V.  HaUtf  Cr0,  £VFa!.  it).    Moor.  vjo. 
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o^t  ^  the  enal^ing  ftatute  of  the  32  H.  8.  and  the  ftatute 
of  the  f  3  EL  c.  1 0.  is  wholly  dtfabling.  2.  Thac  fuch 
leafes  of  parfons  and  vicars  ai  are  not  confirmed,  tho'  they 
do  becom.e  void  by  their  deaths,  yet  the  voidance  is  ac« 
cording  to  the  common  law,  and  not  according  to  this 
ftatute. 

Concerning  which  leafes  of  parfons  and  vicars  (vis. 
thofe  that  are  not  confirmed  by  patron  and  ordinary ».  and 
by.confequence  bold  not  beyond  the  life  or  incumbeocy  of 
the  lefibr)  the  rule  is  this :  that  if  they  be  for  a  term  of 
years  abfotucely, without  izyltigiftbiparfonJbaUfih'^g  livt^ 
and  the  parfon  dies,  or  refigos,  or  is  deprived  before  the 
term  expires  \  the  leflee  may  recpver  damages  in  an  a£lioa 
of  covenant  againft  the  executprs  of  the  parfon^  for  not  en- 
joying his  term.  But  if  that  claufe  be  added,  fuch  adion 
iball  lie  only  upon  redgnationi  or  other  voluntary  avoiding 
of  the  leafe :  and  againft  this  aAion  he  is  alfo  fAfe,  though 
be  refign,  or  be  non«re(ldent,  or  the  like,  if  he  add,  and 
fi)all  fo  Img  continui  parfin.    Gibf.  739^  740. 

Littleton  faith,  if  the  parfon  of  a  church  do  charge  the 
glebe  land  of  his  church  by  his  deed  ;  and  after,  the  patron 
and  (^rdioary  confirm  the  fame  grant :  then  fuch  grant  fhall 
iland  in  its  force  according  to  the  purport  thereof.  But 
in  this  cafe  it  behoveth,  that  the  pitron  hath  a  fee  fimple 
in  the  advowfon ;  for  if  he  hath  but  an  eftate  for  lifis  or  in 
(ail  in  the  advowfon,  then  the  grant  (ball  not  (land,  but 
during  his  life,  and  the  life  of  the  parfon  which  granted 
thef^me*.    Litt.fgff.  ^26. 

Upon  which  there  are  divers  things  to  be  noted : 
(i)  The  confirmation  of  the  grant:  which  indeed  is 
but  a  mere  aflent  by  deed  to  the  grant.  And  therefore  it 
is  hoMen^  that  if  there  be  parfon,  patron,  and  ordinary, 
and  the  patron  and  ordinary  give  licence  by  deed  to  the 
parfon, .  to  grant  a  rent  charge  out  of  the  glebe,  and  the 
parfon  granCeth  the  rent  charge  accordingly,  this  is  good, 
and  (hail  bind  the  (ucpcBot  i  and  yet  here  Is  no  coofirma* 
tionifubfqquent,  but  a  licence  precedent. 
•  (a)  The  ordinary  alone,  without  the  dean  and  chapter, 
may  agree  thereunto,  either  by  licence  precedent,  or  con* 
firmatioo  fubfequenti  for  that  the  dean  and  chapter  hath 
fiothing  to  do  with  that  which  the  bitkop  doth  as  ordinary 
in  the  life  time  of  the  bi(hop. 

(3)  But  if  the  bifliop  be  patron,  there  thebifliop  can* 
not  confirm  aloiie,  but  the  dean  and  chapter  muft  con^m 
%lfo;  for  the^dvo^fon  or  patronage  is  parcel  of  the  pof- 
Ceffion  of  the  bi(hoprick  ^Mi  therefore  the  bilhpg  irithput 
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the  dean  and  chapter,  cannot  make  ^the.  grant  good,  but 
onljr  during  his  own  life,  afcer  the  deceafe  of  the  incum- 
bent, either  by  licence  precedent  or  confirmation  fub« 
feqoent, 

.  (4)  He  that  Is  patron  mufibe  patron  in  fee  fimple; 
(or  if  he  be  tenant  in  tail,  or  tenant  for  life^  bis  confir- 
mation or  agreement  is  not  good  to  bind  any  fuccefTor, 
but  fuch  as  come  into  the  chuic^h  during  his  life.  But  if 
the.  patron  bei  tenant  in  tail^  aod.difcontinue.the  eftate  in 
tail,  the  leafe  (ball  Aand  good  during  the  difcontinuance  ; 
or  if  the  eftate  tail  be  barred,  it  Iball  ftand  good  for  ever. 
1  /r^.  300. 

for  a  confirmation  being  in  the  nature  of  a  charge  upon 
the  advowfon»  can  operate  no  further  in  order  ta.the  bind* 
ing  of  the  fucceflbr,  than  according  to  the  dfgreq  of  eftat^ 
pr  intereflt  which  the  patron  hath  who  doth  confitfii%  And 
therefore  wheri?  a  tenant  in  tail  is  patron ;  to  render  the 
confirmation  valid,  the  ilTue  in  tail  muft  alfo  confirm : 
otherwife  the  prefentee  oJT  fuch  .iiHie  (hall  hoid  the  bene- 
B/ct  difpharged  of  fuch  fcafe.     Gibf.  745..  {h) 

In  like  manner,  if  the  patron  who  confirms  hath  granted 
t^e  next  avoidance ;  .the  clerk  of  fuch  grantee  fliall  not  be 
bound*  without  the  grantee/s  joining  in  the  coa$rfliation. 
Gitf.  745.  (0 

And  fo,  where  there  are  coparceners  or  tenents  in  com* 
moa  of  an  advowfon ;  they  muft  all  join  in  ihe  confirma- 
tion to  bind  the  next  incumbent,  unlefs  they  have  agreed 
before  to  prefent  by  turns.     Gib/l  745. 

Atay  dimife  one  rftbtm  to  his  €urate'\  That  is,  as  it  feem- 
.  etb,  to  his  curate  legally  licenfed  and  admitted  by  the  or- 
dinary of  the  place  i  without  which  he  is  no  curate  in  law* 
Gibf.  740. 

.  Such  Uafg  Jball  induri  no  longer  than  during  fuch  curate^ s 
Tijidinie]  So,  that  in  this'cafe,  though  the  (Curate  Icales 
over,  it  fhould  feem  that  no  abfence  of  the  parfon  himfelf 
will  void  f|ich  leafe,  but  the  abfence  of  the  curate  only, 
Gib/.  740. 


\h)  tR^U.Ab.  480.  (f)  Cro.Cmr.  582,  , 
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^^S^^Bin.  !•  iN  London  and  other  cUies  chere  are  ledurers  ippoiatii 
'  ^'  ed,  i»  aftftants  to  the  reAort  of  churches.  Tliey  arc 
g^erally  chofep  by  the  vcftry  or  chief  inhabhams ;  and 
jire  ufually  the  afternoon  preachers*  T*here«re  lilfb  one 
or  more  ledurers  in  mod  cathedral  churches :  ahU  manf 
IdStireOiips  have  likewife  been  founded  by  the^donaiton  <« 
prhrate  j>^roni»  as  lady  Moy^r'a  at  St.  PauPt»  and  many 
others, 

Rmt  ippoiatea,  %.  And  jt  fepmeth  generally,  that  the  bifliopV  ^wcr  b 
only  to  judge  as  to  the  qualification  and  fimefs  of  the  per- 
fbnp  and  not  as  to  the  right  of  the  ledureflnp :  As  in  the 
cafe  of  die  churchwardens  of  A.  Btfr/AffAmm^'i,  M*\il 
W.  Orfte  Fifhburne  left  ^5 1  a  year  for  the  maintenance  of 
a  weekly  Icdturrr*  [and  Appointed  that  the  ledurer  (bouM 
be  chofen  by  the  p?rilhibntrr,  and  to  preach  on  any  day  in 
every  week  a$  .they  Oiould  like  heft.  The  parffbionei9&ced 
0n  Thur/day,  and  chofe  a  leAurcr  every  year :  and  now 
Mr.  Turton  being  IcAurer;  and  the  pariOi  baring  chofen 
Mr,  Rainer,  the  other  would  not  fubmit  to  the  xbotce^ 
whereupon  the  churchwardens  Ibut  Turton  out  xX  the 
church*  Afterwards  the  bilbop  of  London  determined  in 
his  favour,  and  ^t-anted  an  inhibition  and  monition  fior  that 
purpofe.  But  by  Holt  chief  jufl  ice)  a  prohibition  muft  go 
to  try  the  right :  it  is  true  a  man  cannot  be  a  Irfturer^ 
Without  a  licence  from  the^bUbop  or  archbffliDp  ;'but  their 
power  Is  only  as  to  the  qualification  and  fitnefs  of  Aie  per* 
ion,  and  not  as  to  the  right  of  the  lefiu^eiUp )  and  the 
ccclefiaftical  court  may  puniih  the  cbiirchwaroens,  if  they 
will  not.open  tbe.chutch  to  i^t  perfon,  or  to  any  one  aft- 
log  under  him,  but  not  if  they  refufe  to  open  it  to  any 
other.    3  ^alk.  Z^• 

But  in  cafe  where  there  is  no  filled  leAurer,  or  ancient 
falaryt  but  the  lefiurelhip  is  to  be  fopported  only  by  vo- 
luntary contributions,  and  there  is  not  any  cuftom  concern^ 
ing  fuch  eleilioai  itieemeth  thatthejRdiaaiy  i€.th.e4M3>- 
per  judge  whether  pr  no  any  leAurer  in  fuch  place  ought 
to  ifeadinitted :  Ai  in  the  cafe  of  a  lefiarer  off/.  iOmfi 
Wiftminjlir^  T.  i6  6.  2*  The  court  of  king's  .bcncb» 
upon  confiderationt  refufed  to  grant  a  mandamus  to  the 
biihop  of  London  to  grant  licence  to  a  lefiurer }  who  ap* 
peared  to  have  no  fixed  falary^  but  to  depend  altc^ge^ 
'  ther  upon  voluntary  contributions ;  and  where  there  was 
no  cuftom  I  and  the  redor  bad  refiiTcd  his  leave  to  preach 

in 


in  the  church  to  the  perfon  now  «pplytftg.  '  Ar.  I1Q2. 
xWilfon,iu  {k) 

•3.  By  CWn.  36.  No  perfon  fliall  be  received  into  the  mi-  LiccAceao^hU 
niftfy^  nor  adinittedto  any  eccfefiaftical  living,  nor  fuifered  duty  itetapoin 
16  preach,  to  catechizct  or  to  be  kdurer  or  reader  of  di- 
vinity in  either  univerftty,  or  inanv  cathedral  .or  collegiate 
thurch,  city;  Or  market  town,  parim  church,  chapel,  or  any 
bther  place  within   this  realm)   except  he   be  licenfed 
tither  by  the  archbilhop  or  by  the  bifhop  of  the  dfocefe    . 
where  he  is  to  be  placed  under  their  bands  and  ftals,  or  b^ 
one  of  the  two  iiniverfitiei  under  their  Teal  Hkcwife ;  and 
tekcept  he  fliall  firfi  fubfcribe  ^  the  three  articles  concern- 
ing the  kingV  fupiremacy,'  the  book  of  common  prayer, 
and  the  thirty- nine  articlcii:  and  if  any  biihop  ihall  It- 
cehfe  Iny  perfon  without  fuch  fubfcription,  he  Ifaall  foe  M^ 
^nded  m>iki  giving  tjcences  to  preach  for  the  fpa(;e  of 
twelve  momhs.'   , 

'By  C<rir.  '^7.  None'  licenfed  as  is  aforefaid  to  preach,  read 
leAui'i'dr  Cat^cKl^e,  coming  to  refide  in  any  diocefe,  fliall 
be  perrnitteil  there  to  preach,  read,  Icdure,  catechize,  ot 
intrilfttff  th^  facr'aments,  or  to  execute  any  other  eccIeG- 
'iiftical  fubdton  (by  what  authority  foever  he  be  thereunto 
KdmittM) ;  unlefs'  he  firft  confent  ^nd  fubfcribe  to  the  three 
jarticles  before  mentioned  in  the  pfefence  of  the  bilbop  of 
'the  diocefe  wherein  he  is  to  exercife  fuc^h  fundion* 

By  the  ftanite  of  the  13  CsT  14  C,  a.  r.  4,  No  peHbn 
(hall  be  allowed  oi-  received, as  a  ledurer,  unlefs  he  be  firft 
Approved  and  ihereuntp  licenfed  by  the  archbifliop  of  the 
province,  or  bifliop  of  the  diocefe,  or  (in  cafe  the  fee  be 
*void^)  by  the  guardian  of  the  fpiritualties,  und^r  bit  leal ; 
*aild  iQiall,  in  the  prefenee  of  the  faid  archbifkop  or  bifllop 
or  guaifdian,  read  the  nine  and  thirty  articles  mentioned  in 

ft 

(i)  This  do&rine  has  been  recognized  in  the  fbllowiag 

cafes.  I^M  V.  tlfi  Bijkcf  tf  London^  i  T*  Rif.  331.  relative 
'  to  St.  Luke,  Cdelfes.  and  Rtx  v.  FhU^  nSor^  and  ttbirt  the 

thAr€b*vMrdewt  of  tbt  unitid pdrijhts  of  St.  Anw^  Si.  4gwii  mUd 
-Z^hairy.  ^T»*Rif.  115.  For  per  Lord  Manifield,  Ch.  J. 
-ittsbi  femer  eafe.  No  Derfon  can  nfe  tke  pulpit  of  another  ai»- 
-lefs^Hr  CootsBts. iBac.it  4kefe has  been ea  immesBorialufagty 
•  tlie4Aiir  feppo(ks  11.  good  fopiiidation,  for  itj  and  if  the  Jefture* 
,ih§p.bc  endonred,  t^t  affords  a  ftrong  ar^iimeot  to  fupport  the 
^cofldm.  And  per  Lord  Keoyoo,  Ch.  J.  m  the  latter  caie»  The 

rij|kt;pf  the  leQui^rj  in  fa^  a  cafe,  partially  fupcrfedes  the 

rigbtof  thf  fcApr* 

jQ  the 
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the  flatule  of  13  EL  ,c.  iz^  with  dedtrttioD  of  his  ua- 
feigned  alTent  to  the  fame :  and  evdry  perfoo  who  (hall  be 
appointed  or  received  aa  a  le^turefy^to  pre^  ppon  any  day 
of  ^  week,  in  any  church  chapel  or  4>liice  of  public  wor- 
fliipt  the  firft  time  he  preachetb,  .(before  his  feirmon]  (hall 
openly  publickly  and  folemnly  read  the  common  prayera  and 
fervice  appointed  to  be  read  for  that  time  of  the  day,  and 
then  and  there  publicly  and  openly  .declare  hfs  aflent  unto 
and  approl>ation  of  the  faid  book,  and  to.thp  ufe  of  all  the 
prayers  rites  and  ceremonies  forms  and  orders  (herein  con- 
tained ;  and  (ball  upon, the  Hrft  le&ure  dav  oF  every  month 
afterwards,  fo  long  as  he.  continues  le^urer  or  preacher 
there,  at  the  place  appointed  for  his  faid!le/flure  or  fermon» 
before  his  faid  le£lure  or  fermoii,  openly  publickly  and  fo- 
lemnly read  the  common  prayers  and  fervice  for  that  time 
of  theday>  and  after  fuch  reading. thereof  (hall  openly  and 
publickly  before  the  congregation  there  aflembled  declare 
his  unfeigned  aflfent  unto  the  faid  book  accordihg  to  the 
form  aforefaid  ;  and  every  fuch  perfon  who  (hall  neglcd 
or  refufe  to  do  the  fame,  (ball  from  thenceforth  be  difaUed 
to  preach  the  laid  or  any  other  lefiure  or  fermon,  in  the 
faid  or  any  other  church  chapel   or  place  of   pubtick 
worihip,    until  be.  (ball  openly  publickly  and    folemnly 
read  the  common  prayers  and  fervice   appointed  by  the 
faid    book,   and   conform    in    all    points  to   the  things 
therein  prefer i  bed  according  to  the  purport  and  true  intent 
of  this  z&.    f.  19.' 

Provided,  that  if  the  faid  lefiure  be  to  be  read  in  any 
cathedral  or  collegiate  church  or  chapel,  it  (hall  be  fuffici- 
ent  for  the  faid  lecturer  openly  at  the  time  aforefaid  to  de- 
clare his  aflent  and  confent  to  all  things  contained  in  the 
faid  book,  according  to  t^ie  form  aforefiid.     f.  20, 

And  if  any  perfon  who  is  by  this  ad  difabled  [or  pro* 
hibited,  15  C.  2«  r.  6.  /•  7.]  to  preach  «f^y  ieduro  or  fer- 
mpn,  fliall  during  the  time  that  he  (hall  continue  fo  dif- 
abled (qr  prohibited),  preach  any  fermon  or  ledure,  he 
(ball  fufFer  three  months  imprifonment  in  the  common 
gaol;  and  any  twojuftices  of  the  peace  of  any  county 
within  .this  realm,  and  the  mayor  ot  other  chief  magiftrate 
of  any  city  or  town  corporate  within  tbefame^  uponcer* 
tificate  from  the  ordinary  made  to  him  or  them'  of  the  of- 
fence committed,  (hail  and  are  hereby  required  fo  eooraiit 
the  perfon  fo  ofiending  to  the  gaol  of  the  fame  cottnfy  city 
6t  town  corporate.   /.  21. 

Provided,  that  at  all  times  when  amy  fermon  or  l^Sute 
is  to  be  preached^  the  common  prayers  and  feVvice  in  and 

.  -  by 


by  the  (aid  book  appointed  to  be  read  for  that  tidie  o^  the 
day,  (hall  be  openly  publickly  and  folemnly  read  by  Tome 
prieft  or  deacon,  in  the  church  chapel  or  place  of  publick 
Wor(hip  where  the  faid  fermon  or  leAure  is  to  be  preached^ 
bcfoie  fuch  fermon  or  ledure  be  preached,  and  that  the 
ledturer  then  to  preach  (ball  be  prefcnt  at  the  reading 
thereof,     f.  22. 

And  provided  that  this  z&  (hall  not  extend  to  the  uni^ 
verGty  chufchesy  when  any  fermon  or  tenure  is  preached 
there,  as  and  for  the  univer(ity  fermon  or  ieflure ;  but 
the  fame  may  be  preached  or  fCAd  in  fuch  fort  and  manner, 
as  the  fame  hash  been  heretofore  preached  or  read.     f.  23* 

Legacies.    See  XS^illt, 


t*MP«w«i% 


Hegatecf* 


O 


F  legates  there  are  three  kinds : 
t.  Legaff  a  lattre\  thefi^  are  cardinals  fent  by  the 
pope  a  lattti^  rhac  is  from  his  own  imibediate  prelence. 

2.  Lfgati  nati,  legates  born ;  and  of  this  kind  was  an- 
ciently the  afchbKhop  of  Canterbury,  who  had  a  perpetual 
legattne  power  annexed  to  his  arcbbi(hopnck. 

3*  Ligati  dati^  legates  given ;  and  the'fe  are  fuch  as 
have  authority  from  the  pope  by  fpecial  commiffion. 
God.  18,  19,  20,  21. 


— •—^^^ 


I  EG  END,  ligtnda^  is  that  book,  which  coota'ned 
^^  the  Itflbns,  whether  out  o(  the  fcriptures,  or  out  of 
ether  tniokSy  whitb  were  to  be  read  throughout  ifac  year* 
Lind.  ajt. 

Letters  d\nAffQrf.    See  S)ratnaf1on^ 


Vol.  II.  D  d  Uttottner^. 


• 


402 


ILetD2inef0. 


The o>T^^«l*'     ^h^^  ^^^'  '^9-     ^^  *"y  ^^^""^  *^^*'  brethren  by  adiif. 
«ogrt.  tcry,  whoredom,  incef!,  ribaldry,  or  any  other  un- 

cleannef^  and  uickednefs  of  life,  the  churchwardens  or 

*  queflmen  and  fidemen,  in  their  next  prefentment  to  their 

ordinaries,  (hall  prt  Tent  the  fame,  that  they  may  be  pu* 

nifhf  d  by  the  feverity  of  the  laws,  according  to  their  deferts  s 

and  fuch  notorious  ofTenders  (hall  not  be  admitted  to  the 

,  holy  communion,  till  they  be  reformed. 

iiifttWe  10*126        *•  ^"  ancient  times  the  king's  courts,  and  efpecially  the 

fcft.  leets,  had  power  to  inc|uire  of  and  punifli  fornication  and 

adultery  ;  and  it  appeareth  often  in  the  book  of  domefday, 

that  the  kii\g  had  the  fines  aflelTed  for  thofe  oiFences  which 

were  afTefled  in  the  king's  courts,  and  could  not  be  inflidca 

in  thecourt  chridjan.     2  Ifift.  488. 

And  thefe  fines  were  called  Ittcberwiu^  ligerwiu^  or  k'^ 
gergeUum  :  wife,  and  gelt  ot gtld,  in  the  SaNon,  do  fignify 
a  tribute,  fine,  or  amerciament  i  and  Ugtr  importeth  a  bed, 
from  liggan  to  lie  down,  which  in  divers  parts  of  England 
js  ftill  pronounced  ligg.  And  thefe  again,  as  aifo  the 
'  Gothic //^tff,  the  German  %//i,  the  Danifli //^^ ^,  theBelr 
gic  liggifh  ^^^  t^c  Latin  Itiius^  (to  (hew  the  cognation  of 
the  languages  of  Europe  and  of  the  weftern  Afia,)  from 
the  Greek  word  yj^y^^ ;  and  this  again,  from  the  Hebrew 
or  Chaldee  lachcth  or  Ucheth^  which  fignifieth  to  lie  down  ; 
as  hcban  or  Uchen^  in  the  hmz  languages,  expreflcth  a  har- 
lot or  concubine.  Unto  which  fountain  we  may  alfo  refer 
our  Anglo-Saxon  word  lecher  (wherein  the  Saxons  pro- 
nounced the  th  hard,  as  the  letter  y)  \  as  alfo  the  Latin 
It£cat4r ;  and  the  Greek  Xfx»,  which  denoioth  a  woman  iir 
child-bed  ;  and  other  fuch  like. 

coofft*  *^*"  "*  Circumfpelle  agatisf  it  is  enaifted  as  follows :  7hi  king  $9  th 
jnigiS  finditb  grating.  Uft  your  felves  circumjpMy  in  nil 
matttrs  conarning  ibe  bijbop  ^.Norwich  and  hit  eUrgy  ;  nti 
puniflfing  tbim  if  thiy  bold  plea  in  court  cbrijlien  of  fuch  things 
as  hi  meer  fpiritual^  that  is  to  wit^  of  penance  enjoined  by  prg^ 
lates  for  deadly  fin  %  as  fornication^  adultery^  and  fuch  like\ 
for  tig  which  Jisnetimes  corporal  penance  andfometimos  pecsenimj 
Iir  enjoined^  fpeciaUy  if  a  fretman  he  convi^  officb  things. 
]n  all  which  eafes^  tbt  fpiritual  judge  Jhall  have  power  U  taht 
kntfwUdgi^  nolwitbftanJing  the  iing*s  prohibition^ 


The  bi/hbp  tf  Norwich]  The  bifliop  of  Nmmcb  is  pilt 
here  only  for  examplei  for  the  ftatuCe  e^^tendeth  to  all  the 
bifliops  within  this  realm.     2  I»ft    487^  « 

Fornicatitmy  €kiultery^  and  fuch  like]  Here  are  tWO  exam- 
ples in  particular,  of  matters  merely  fpiritual,  which  have 
no  mixture  of  the  temporalties,  for  the  correction  of  theie 
cfkncti  pro  fafute  anima.     a  Infl.  488. 

And  fuch  Uke]  Thefe  are  to  be  taken  for  offences  of 
like  nature  as  the  two  ofFenccs  here  particularly  ex* 
preflVd  be ;  as  folicitation  of  anv  woman's  chaftity,  which 
is  lefler  than  thefe,  and  for  incel^,  which  is  greater.  2  Inftk 
488. 

Ih  the  cafe  of  GalUfand  and  Rigaud^  T.  t  An,  it  was 
Agreed  by  the  court,  thzt /^liciMion  of  Aoftiiy  was  of  ec^ 
clefiafttcal  cognizatice  ;  but  yet  that  the  prohibition  (houid 
4and,  became  the  perfon  had  been  convided  on  an  indi6l*i 
ment'for  an  aflaulc  upon  the  woman  with  intent  to  ravifh 
her,  and  after  that,  the  woman  had  fued  an  adion  of  af« 
fault  and  battery,  againft  him  fnr  the  fame  offence,  which 
adion  was  depending  at  the  fame  time  thilt  the  profecution 
was  id  the  fpiritual  court ;  for  the  force  added  to  it,  which 
is  temporal,  makes  is  cognizable  by  the  temporal  courts. 
£,  Raym.  809.     Gibf.  1085.        " 

In  the  cafe  of  Harris  and  Mri^,  //.  4  C^  5  ^i  A  pro* 
hibifton  was  moved  for  to  the  eccleGaflical  court,  where  a 
fuit  was  for  tnaft^  in  marrying  his  firft  wife's  fifter,  fug- 
gefttng  (hat  the  faid  fecond  wife  was  dead,  and  by  his  fatd 
wife  be  had  a  fon,  to  whom  an  eftate  was  defcended  as 
heir  to  his  mother,  and  that  notwichftanding  that  he  had 
pleaded  this  tnatter,  they  went  on  to  annul  the  marriage 
and  baftardise  the  iflue.  And  by  the  court :  a  prohibi- 
tion (hall  go  as  to  annulling  the  marriage  or  baftardiz* 
ing  the  iflue,  but  they  may  proceed  to  puniOi  the  inceft. 
%  Salt.  548. 

Pecunitiry]  That  is,  in*  commutation  of  penajice, 
2  Infl.  489. 

By  fiatute  27  Geo,  3.  cap,  44.  No  fuit  (hall  be  brought 
in  any  ecclefiaftical  court  for  fornication  or  incontiiienca 
after  the  expiration  of  eight  kalendar  months  from  the  time 
when  fuch  offence  fliall  have  been  comitiitted  ^  nor  for 
fornication  at  any  time  after  the  parties  (hail  have  lawfully 
intermarried. 

4.  But  altho'  the  (in  of  adultery  is  properly  and  of  right  Vet  paniftabtp 
bfloOffins  to  the  co0ni2at«:e  of  the  ecclefiaftical  jurifdic-*'^*' *»y^*****"' 
tion:  yet  it  Will  not  be  denied,  but  that  as  it  is  an  offence^ 
againft  the  peace  of  the  realm  (for  which  rcafgn  fome  are 

Dd  2  of 
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df  opinion  that  avoucry  or  bawdry  is  ao  leAoce  temporal 
at  well  aa  fpiriiual)  the  jufiices  of  ihc  peace  may  take  cog- 
nizance thereof.     G^iL  474.  (/} 

And  Mr.  Hawkim  fays^  all  open  lewdnefs  grofsly  fcan* 
daloa^,  aa  it  tendcth  to  fubvert  itligion  and  morality, 
which  are  the  foundation  of'  government,  are  punifliahle 
by  the  temporal  judges  by  fine  and  imprifonment,  and  atfo 
Tttch  corporal  in  famous  punifliment  as  to  the  court  in  dif* 
cretion  fliall  feem  meet  according,  to  the  beighooufneft  of 
tb^  crime,     i  Haw»  7. 

.  And  efpecially^  the  keeper  of  a  brothel  houfe  is  punj(h« 
able  upon  indidiment  at  the  common  law,  by  fine  and  im- 
prtfonment ;  fcr  archo'  adultery  and  fomjcauon  be  puiiifli- 
«ble  by  the  ecclefiadical  law,  yet  the  keeping  of  a  boufe 
of  bawdry,  or  (lews,  or  brothel  houfe,  being  as  it  were  a 
<fommon  nuifance,  is  puniCh^bleby  the  common  law,  and 
js  the  caufe  of  many  mifchiefs^  rH>t  only  to  the  ovenWow 
of  mens  bodies,  and  Waflins  of  iheir  livelihoods,  but  to 
ihe  endangering  of  their  fouls.     ^  InB%  205* 

And  a  wife  may  be  indified  together  with  her  huftand, 
and  condemned'  to  the  pillory  with  him  for  keeping  a  ^w* 
dy  hmife;  for  this  is  an  offence  aa  to-ihe  goverumeni  of 
the  houfe,  in  which  the  wife  hath  a  principal  ihare,  and 
aifo  fuch  an  offrnce  as  may  generally  be  prefumed  to  be 
managed  by  the  intrigues  of  her  fex.     1  Haw.  2. 

But  it  is  faid,  that  a  woman  cannot  be  indiiSed  for  be- 
ing a  bawd  generally  \   for  that  the  t^are  folicitatioo  of 
ch^flity  is  not  indidableu     I  Haw.  196.     1  Sali.  382. 
TfTponI  pv-        5.'  By  the  iS.  Ekz.  €,  3.  Concerning  baftards  begotii^ 
iii/hmemin       ^n^j  j^^  ^^^  ^f  j^^f^j  ,|,arjim©«y    (an  offence  axainft 

cafe)  of  baftard?  ^r^    ,,    ,  »    %       x      '     -  rtV»i_         ■      •    «. 

inpanicuUr.  God's  iaw  OT  man's  law);  it  is  enacted^  that  the  jefticcs 
of  the  peace  (hall  take  order  as  well  for  the  puni&ment  of 
the  mother  wad  reputed  father,  as  for-relief  of  the  parifli 
by  charging  fuch  mother  or  reputed  father,  with  the  pay- 


(!)  There  are  (wie  cafes  alfo  m  which  the  crime  of  /edmC" 
tion  it  ponifhed  by  damages,  to  be  recovered  in  a  civil  aaion. 
Thus  %i  father  may  have  an  aftion  againft  the  feductr  of  his 
datrghter,  if  (he  live  with  him  at  the  time,  and  perfbrfti  any 
aai  of  fervtce.  Ptfikth^nmitJt.Farhu  3  Bur.  1878.  5  7*. 
Rep.  ')6o.  And  a  bofbaod  may  have  aa  a^on  -agaiaft  aa 
adohexer  for  criminal  converfation  with  hia  wife;  and  thoogh 
the  git  of  this  a^on  is  the  injury  done  to  the  hufbaod,  yet 
according  to  Lord  Mansfield,  in  Birt  v.  Barlow^  it  has  a  mix- 
ture of  penal  profecuiion.     Sec  iflp^rridgCf  X.  j, 

ment 
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n\tnt  of  fflotury  weekly,  or.  q^her  fuRcntarton  for"  the  rflirf 

6T  fucKchildi*^  ai  to  thcoi  (hall  fcem  meet  (»i). 

Aod  by  the  y  jf,  c.  4I     Every  lewd  woman  wjjich  fhall, 
have  any  baflard  uhicH  'may  be  char^ea'Sle  to  tbe  parifl), 
the  judices  of  the  peace  (baU  corpmit  fucji  lewd  woman  • 
to  the  Houfe  cf  cocfciSion,  the«e  (o  bepuniftisd  and  fet  on  ' 

Wfork^  during  the  tcroa  of  pne  whole  year  -^  and  \{  flie  efc* 
loons  oiFend  again j  th^n  to  be  commirtcd  to  the  f^id  Ko«jfii 
i>{  co(re£lion  as  aforcf-iid*  and  there  ip  remaia  until  {be 
^an  pyt  Ini  good  fureiies  for  bi^r  good  behaviovii*,  not  -to 
offend  (b  agafn. 

And  by  the  13  W  14  C,  2.  f.  12.  If  the  mother  or  re- 
puted father  run  away  and  leave  the  child  upon  th^.  charge 
of  the  parKTi,  the  juftices  of  the  prace  mav*ofd€F  their 
cffedsto  be  feized,  in  order  to  indemnify  furh  parilh. 

6.  Adultery  is  allowed  by  all,  to  be  a  fufHcicnt  caufe  of  Aduherf. 
divorce  a  mtnfa  ti  thoro. 

But  if  the  defendant  proves,  that  the  plaintifF  alfo  hath 
Cpnunitred  adu'tery }  he  Of  be  (hall  be  difcharged :  for  this 
U  a  compenfation  of  the  crime.     Clarke  1 1 5«     . 

By  the  13  Ed.  i.  ft.  1.  <:.  34,  If  a  wifi  willingly  lei^Uf 
bir  hujbiind^  and  go  awajy  and  continue  with  her  advouUrer^ 
Jh(ijbqll  be,  barred  for  evor  of  a£li§n  to  demand  her  dower  tb^ 
Jbe  ought  to  have  if  her  hufband\t  lands ^  if  jktbe  conviH  thcre'^ 
upon\  excepf  that  her  hyfland  wiilitegify  and  xaithout  coenion 
efthg  churchy  reconciie  her^  undfujfer  berto^dweli  with  bifki 
in  whUb  caft  Jbe  Jhall  bf  r^fiored  to  her  ^diiok. 

,  .    7.  .By  the   1  H.  7*   <.  4.      It  (bail   be  lawful  to  all  ^n^h-  clergymen  far. 

bfi^ops,  and  biibops,  and  other  or.dinaTie^  having  epifcpp^l  ^^^  pvaiflubie. 

jurifdidion,  lopuniQi  ai\d  chaftife  pri^fta,  clerksy  and  rer 
ligious  mejgi,  being  within  the  bounds  of  their  jurifdifUacij 
£9  (hall  be  convi6)ed  before  them  by. exjin^i nation  and  other 
lawful  proof  requif^e^  by  the  law  of  the  church  of  advoutry, 
(orpication, anc^fty.cr  .any  other  fle&ly  incontinency,  by 
CP^iniitting  them  forward  and  prifon,  there  to  abide  for  fuc;K 

•  tim^aa  (hall  be  thought  to  their  difcretions  convenienjt.for 
the  quality  and  quantity;  of  thtir  trefpafs. 

And  there  have.^een  fo.me  in  (dances,  fince  the  reformt* 

>tioo,  of  clcrgymeyn  l>eipg  deprived  for  adultery,  of  which 
our  law  haolfiB  ij^ke  notice,  viz.  one  in  the  izth,  another 
in  fbe  i^titb,  anii.a  (bird  .In  the  27th  year  of  queen  Eliza- 
beth.    J)L  Paretg,  47.  (») 


tw)  Scc^attatM,  IK  \n)  See  3Depr(tet(on. 
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^fUencfl.  ^  PrcfumptioDB  of  guilt  may  go  fometimes  for  si  pfoof 

of  the  aforefiid  crimes;  as  when  a  man  and  woman  are 
ieen  in  bed  together,  this  is  allowed  to  be  fufEcient  c?idence; 
for  fuch  crimes  will  fckrce  admit  of  other  proof.  If^ooJ* 
Gv.  L.  274. 

l^aTf*  9-  By  the  22  G.  %.  c,  33.  All  flag  officers,  aiid  all  perfont 

in  or  belonging  to  his  majefty's  (hips  or  veflels  of  war,  be- 
ing guilty  of  uncleannefs,  or  other  fcandalous  anions,  in 
derogation  of  God's  honour,  and  corruption  of  good  manV 
ners ;  fliall  incur  'ttch  punifhment  as  a  court  martial  (bait 
think  fit  to  impofe,  and  as  the  nature  and  degree  of  their 
oiFence  (hall  defcrve.     Art.  2. 


■>t  ■  I  * 


I 

r#  A   Libel  it  a  declaration  or  chatgei;  Mraw^  up  in  writ* 
■^  ingon  the  part  of  the  pittirtiiff,  uhto  which  the  dc* 
fendant  is  obliged  to  anfwer.     Giif,  1009. 

For  when  the  defendant  appcareth  upon  thecitation,  then 
the  libel  ought  to  he  exhibited  by  the  plaintiff,  and  a  copy 
of  it  delivered  to  the  defendant.     H^osd.  Civ.  L.  3t3, 

2»  To  which  purpofc  it  is  ehaded  by  the  flatute  of  the 
a  H.  5.  c.  3.  as  follows  :  Fvrojmuch  as  divers  §f  ike  king^s 
liigi  pfOpU  bi  daily 'Hied  to  appear  in  ibg  fpiritual  court  bef§r$ 
fpiritual  judges^  tbtre  to  anjwtr  t§  divert  perfont^  as  will  tf 
things  which  touch  freehold  debt  trefpajfes  covenants  and  otbir 
things  u  htreof  the  cognizance  pertainefh  to  the  court  of  our 
lord  the  king^  fit' of  matrimony  and  tejfament ;  and  when  ftuh 
perfons  fo  eited  appear  and  demand  a  libel  ^fthat  which  agaimfi 
them  is  fur  mi  fed  to  he  informed^  to  giin  their  anfwer  tberetento^ 
$r  otherwife  to  purthafe  of  our  lord  the  king  a  writ  of  prohibit 
tion  according  to  their  cafe  \  which  libel  to  them  is  denied  by  thi 
faidjpiritual  judges,  to  the  intent  that  ftecb  perfons  Jbndd  iwf 
be  aided  by  any  fuch  writ  again fi  the  Itiw,  and  to  the  great  da-' 
mage  of  fuch  perfons  Jo  impleaded :  our  f aid  lord  the  Kng^  by 
the  advice  and  ajfent  of  the  lords  fpiritual  etttd  temporeJ,  and  at 
the  requefl  and  inflame  of  the  c^minons^  bath  ordained^  amd 
fflablijbedj  that  at  what  time  the  libel  it  groHtable  by  the  Uw, 
ft  may  b*  granted  and  deliver  edta  the  party  without  arty  dijffknltym 
A  tibtl  of  that  which  againfi  them  is  furtrufed^  In  the  fe- 
pond  year  of  king  Jainea  tb^  fii'll.  all  the  juftice^  of  £ng- 
^  land 


I 
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iaiid  were  a0embled|  for  tbeir  opinion  i(amdng  ocher 
points]  concerning  the  fxtent^.of  this  (latute;  whether  it 
related  only  to  proceedings  j^ftween  party  and  party,  or 
jdTo  to  proceedings  ex  officio;  and  their  refojution  hereupon 
is  differently  related.  Croke's  report  of  it  is,  that  the  (la-* 
cute  is  intended,  where  the  ecclefialiical  judge  proceeds  ejc 
officio  and  pre  tenus  j  whereas  More  and  Noy  fay,  it,  wa9 
unanimoufly  refolyed,  that  the  Aatute  int::nded  o.nl^y  pror 
ceedings  between  party  an^i  party,  and  not  proceedings  eic 
officio  and  ore  tenus.     Gibf.  1009. 

From  this  variety  qf  rjeports  c<  ncerning  the  refok^tion 

of  thejuflicesat  that  time,  harh  Iprung  a  like  ynriecy   in 

the  fubiequent  judgments  upon  this  he*id.     In  ihe  13  7^* 

Mrhere  the  high  coianiiilion  proceeded  not  by  way  of  libel 

.but  by  articles,  ,i.t,  was  re£ilved,  th^t  the  artides  wpre  10 

the  nature  of  a  libel,  and  fo  within  the^intcnt  of  the  fta- 

Cute  :  in  like  inarvaer  in  the  27  Cha,  2.  where  thq  cife  was» 

.concefning  articlev'-  (>f  ^rcfentmcnt,  it  was  adjudged. that  a 

copy  O'jght  to  be  deli^J;ered,  as  well  on  articles  of  prefent* 

.ment  as  on  other  lihefs,  and  that  the  reading  the  prcfent^ 

.ment  to  the  party  is  not  fufHcicmt,.    And  before  that,  in 

the  20  Cha.  2.  in  the  cafe  of  XoyUrzT\6  Bnwn^  the  court 

refolved,  that  this  (latute  extends*  where  the  proceeding 

in  the  ecclehaftical  court  is  ex  officio,  as  well  as  between 

|Murty  and  party;  and  that  the  report  of  More  is  ill  reported^ 

for  Croke  is  contrary*     Gthf,  1009. 

On  the  other  hand,  not  orily  More  and, Noy  concur  in 
their  reports  of  the  refolution  as  abovefatd  ;  bi^t  fo  late  as 
the  16  Cha*  2.  in  the  cafe  of  Scurr  and  Bur  nil  {x^t  is 
but  four  years  before  the  abovementioned  cafe  of  Taykr 
and  Brw>n)^  the  court  agreed,  that  where  the  libel  is  ex 
officio  judicis,  the  judge  is  not  bound  to  give  a  copy  within 
this  ftatute,  but  only  where  it  is  between  party  and  party* 
Gibf.  1009. 

But  after  all,  it  fecmeth  fomewhat  ftrange,  that  there 
(hould  be  fo  much  difficulty  about  this  matter.  It  is  p'ain 
enough  that  More  and  Noy  report  the  refolution  right,  and 
that  in  Croke  it  hath  been  iTothsng  but  a  flip  of  the  peny 
or  error  io  the  impreffioo.  It  is  fuffi.iently  evident,  froia 
the  words  of  the  ftatute  itfclf,  th<it  proceedings  betWixt 
party  and  party  are  by  00  means  intended  to  be  excluded  ; 
for  it  reciteth  that  perfons  are  daily  cited  to  appear  in  the 
fpiritual  court  to  anfwir  to  divers  pe^fms  of  things  which 
touch  fruhold^  dibt^  trefpafs^  and  the  //|^,  all  of  which  con- 
rem  matters- between  party  and  party  j  the  only  doubt  was, 
wbelb^r  it  ihould  extend  alfo  to  proceedings  e3^'0fficio  % 

P  d  4  and 
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Mni  the  cafe  there  was,  that  the  high  cofnmiffibners  ba^ 
deprived  certain  puritan  mioifters,  proceeding  againft  cbem 
tx  ^l^cio  being  ore  tenus  conirocaii.  And  Croke  fays 
(Cr0.  Ja.  37.),  that  all  the  jafticea  he!d,  that  thej  were 
hwfuHy  fo  deprived:  and  then  the  jiifticea  being  a(ked, 
whether  a  prohibition  be  grantable  againft,  the  commtf- 
fioners  upon  this  ftatute,  if  they  do  n6r  deliver  a  copy  e(f 
the  libel  to  the  party  ;  Croke  fays,  that  they  all  anfwered 
that  the  flatnU  it  inttnded  when  the  tceUJiaftkal  judge  pre^ 
tads  ix  offim  it  ore  tenus :  but  to  make  it  con^flent  with  what 
'went  before,  he  muft  have  meant  co  fay,  chat  theJUrtirte  is 
**  not^'  inttndid  when  the  eccUfiafludl  judge  proceeds  ex  officio 
it  on  tensis.  And  the  nature  of  the  cafe  requires  it;  for 
•they  all  held^  that  the  minifters  were  lawfully  deprived, 
*1ind  it  is  certain  in  that  cafe  thty  had  no  copy  of  the  libel 
given  them,  for  there  was  no  libel. 

Neverthelefd)  the  law  bath  fince  been  held  to  be  other- 
wife :  for,  M.  2  An,  Anonym.  It  was  held,  thait  a  prohi« 
bition  litth  for  denying  a  copy  of  the  libel,  to  any  eccle- 
iiaftical  £oBrt ;  for  the  ecdefiafticai  jurifdi^lton  is  limited ; 
tad  the  party  ought  to  know  whether  the  matter  be  within 
fheir  juril<]i6lioo,  and  how  to  anfwer.  And  Holt  chief 
'juftice  faid,  that  it  was  formerly  held  by  all  the  judges  of 
England,  that  when  there  was  a  proceeding  ex  officio  in 
the  ecdefiafticai  court,  they  were  not  bound  to  give  the 
party  a  copy,  of  the  articles  \  but  the  law  is  other  wife  ;  for 
In  fuch  cafe,  if  they  refufe  to  give  a  copy  of  the  articles, 
H  prohibition  (hall  go  until  it  be  given.  And  accord* 
ingly  in  this  cafe  a  prohibition  was  granted  by  the  court« 

%Su:k  553,  {9) 

But  after  a  copy  is  given,   the  prohibition  i'pfo  fiafio 

is  difchirged,   without  any  writ  of  confultxtion  iffued. 

Cibf.  1010.  f^) 

'    At  ivhat  time  the  libel  is  grantable  by  the  law]     Therefore 
'this  ftatute'was  not  introdu<5ory  of  a  new  law,  but  onfj 

an  afljrnrtui.ce  ofjhe  common  law.     Gibf,  1009. 

/  may  be  granted  and  de-ivendto  the  party]  In  the  cafe  of 

Syms  and  S^lwood^  M*  27  C  1.     When  the  ecdefiafticai 
<  court  declared,  that  procIa;natinn,    or    reading   with    an 

audii.*'?  voi^e  in  court  was  a  delivery;  a  prohibition  was 

^T^•^\  ^J  by  toe  temporal  cctirt  unlefs  caufe  (hewed.    ^ 

Keb   565, 

{0)  In  chts  cafe  a  prohibidoo  Qiallgo  jMoufpte^  M^  deliver 
a  w^h    ^ff*'  99^'  (^)  6  Mod.  308. 


Tf^thout  any  Jtffjculfy]  And  if  a  copy  of  the  libel  \s  not 
delivered)  there  is  a  writ  in  tbc  regiftcr  to  compel  the  de- 
livery of  it.     Gib/,  loio.  iq) 

Fitzhcrbert  faith.  If  a  man  be  fued  in  the  fpiritual  coart, 
and  the  judges  there  will  not  grant  unto  ihc  defendant  a 
copy  of  the  libel,  then  he  fhall  have  a  prohibition  direded 
unto  them  for  to  furceafe,  until  they  have  delivered  the 
copy  of  the  libel  (r).  Which  prohibition  rhe  more  m0i» 
dern  books  have  put  under  thefe  two  limitations  ;  Krft, 
that  before  it  is  granted^  an  Oath  be  required,  of  the'de*- 
nial  of  the  libel  (i);  and  fecondly,  that  it  fliaH  not  be 
granted  at  all>  if  the  appeal  is  made  for  fuck  denial,  (as 
for  a  gravamen,)  from  an  inferior  to  a  fuperior  coart/bc-  '****    ' 

caufe  the  party  hath  his  eledion,  and  hath  choFeri  another     Ij.  ,    '.    '« 
remedy.    Gibf.  lOio.  (/)  ^  *j 

To  the  remedy  by  way  of  prohibition,  Fltzherbcrt  tddt 
that  the  defendant  may  have  an  aAioh  agamft  them  upoti 
this  ftatute,  if  they  will  not  deliver  the  copy  of  thre  libeF, 
mvhether  the  caufe  in  the  libel  be  a  fpiritual  caufe  or  nof« 
-Gib/.  10X0.  (a) 

3.  3y  the  feveral  ftamp  adis,  every  libel  or  copy  thereof, 
ihalt  be  upon  a  treble  fixpenny  ftamp  (w). 

X.  I> Y  the  7  y/if.  c.  14.  Whereas  in  many  placet  in  Eog-  tttMhlUhmtntd 
^  land,  the  provifuin  for  the  clergy  is .fo  mean,. that  parochialUbra* 
the  neceffary  expencc  of  books  for  the  better  ■  profecution  "«•  «on*rme4. 
of  thtir  ftiidies  cannrt  be  ftefrayed  by  tfaea  $  4ild  whereas  *    ^ 

feveral  perfooi  of  late  years  have  by  charitable  contribtL- 
tions  ereSed  libraries  within  feverai  parilhes  and  dtftridsj 
but  fyme  provifton  is  wanting  to  preferve  the  fame,  and 
fuicb  others  as  fhall  be  provided  in  the  fame  manner,  from 
embesllment:  it  is  ena£ied,  that  in  every  parifli  or  (ilace 
.where  fuoh  &  library  is  or  fbaii  be  ercfied,  the  fame  fliall 
be  pceCsrved  for  fuch  ufes  as  the  fame  is  and  (hall  be  given  ; 
ind  the  ofdera  and  rules  of  the  founders  theieeft  (hall'  be 
obferved  and  kept,     f,  I. 

a.  Ami  it  (hall  be  lawful  for  the  proper  ordinary,  or  his  Ot^aryttDiKi 
eooimiflary  or  officiiily  or  the  archdeacon,  or  by  his  direc-  ^«^aim. 

P  '  I         ■■        ■■!    ■  I  ■     ■  >  II  lil         I.I    ■■  ■■    I  I  ^. 

(i)  ^fr*  5^-        (0  ^-  ^'  ^-  43'        (/)  »  ^'«'.  252. 

(/)  3  Kei.  565.  (»)  F.  N.  B.  43.  E. 

(f»v)  Since  iama&d  to  a»  6d« 

tioii 
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iitfn  hfs  official  or  furrogate,  if  the  faid  archdeacon  be  oot 
the  incumbeot  of  the  place  where  fuch  library  is,  in  their 
vifitation  to  inquire  into  the  ilate  and  condition  of  the  faid 
librsiriei,  and  to  amend  and  redrefs  the  grievances  and  dc" 
ft&s  of  and  concerning  the  lame,  as  to  him  or  them  (hall 
feem  meet :  and  it  Oiall  be  lawful  for  the  proper  ordinary 
from  time  to  time,  as  often  ^s  (ball  be  thought  fit,  to  ap- 
point fuch  perfons  as  he  (hall  think  fit,  to  view  the  ft  ate 
and  condition  of  fifch  libraries ;  and  the  faid  ordinaries, 
archdeacons,  or  officials  ref-jcflivelyy  (hall  have  free  accefs 
to  the  fame,  at  fuch  times  as  they  (hall  refpedkivcly  ap- 
point* L  3« 
To  Wl»cke3  up  3.  And  to  prevent  any  embezilment  of  books  upon  the 
aorifi|tbcjt.  death  or  removal  of  any  incumbent  ^  immediately  after 
ctttrcb.  ^"^^  death  or  removal,  the  library  belonging  to  fuch  pari(b 

or  place  (hall  be  fVthwith  (hut  up,  and  locked,  or  other- 
wife  fecured  by  the  churchwardens,  or  by  fuch  perfons  as 
fiiall  be  authorized  by  the  proper  ordinary  or  archdeacon 
refpeQivelyL ;  fo  that  the  fame  (hall  not  be  opened  again, 
till  a  new  incumbent,  redor,  vicar,  minifter,  or  curate 
iball  be  induded  or  admitted,     f.  6. 

Provided,  that  if  the  place  where  fuch  library  (hall  be 
kept,  (hall  be  ufcd  for  any  publick  occafion  for  meeting  of 
the  veftry  or  otherWife  for  the  difpatch  of  any  bufinefs  of 
the  faid  pari(h,  or  for  any  other  publick  occafion  fof  which 
the  faid  place  hath .  been  ordinarily  ufed ;  the  faid  place 
fliall  neverthelefs  be  made  ufe  of  as  formerly  for  fuch  pur- 
pofes,  and  after  fuch  bufinefs  difpatched,  (hall  be  again 
forthwith  (hut  and  locked  upj  or  otberwife  fecured  as  is 
before  dire£led.     f.  7. 
New  iseombcnt      ^  And*  for  the  encouragement  of  fuch  founders  and  be- 
ID  s>«*  Acnritj.  ^efji^oni^  a|,|j  to  the  intent  they  may  be  fatisned  that  tbeir 
pious  and  charitable  intent  may  not  be  fruftrated ;  every 
incumbent,  re£lor,  vicar,  minifter,  or  curate  of  a  paiiib, 
before  he  fliall  be  permitted  to  ufe  or  enjoy  fuch  library, 
lhall  enter  into  fuch  fecurity  hy  bond  or  otherwife  for  pre* 
fervation  of  fuch  library,  and  due  obfervance  of  the  rules 
and  orders. belonging  to  the  fame,  as  the  proper  ordinaries 
within  their  refpeAive  jurifdiftions  in  their  difcretion  (ball 
think  (it.     f.  a. 
Aa4  ts  mak*         5.  And  where  any  library  is  appropriated  to  the  ufe  of 
Mw  c«u)08vei«  {)|0  minifter  of  any  parifh  or  place,  every  xcEtor^  vicar, 
minifter  or  curate  of  the  fame,  within  (ix  months  aC^his 
inftitution  indudion  or  admiffiOfi,  (ball  make,  a  new  cata- 
logue of  all  books  remaining  in  or  belonging  to  fuch  li« 
brary,  and  (hsjl  (ign  the  laid  catalogue,,  thereby  acknow- 

7  Icdging 
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legging  the  cufiody  and  pofleffion  of  the  faid  booas  | 
which  faid  catalogue  fo  figned  (hall  be  delivered  to  the 
proper  ordinary  within  (he  lime  aforefaid,  to  be  kept  or 
r^iftred  in  his  couit,  without  any  fee  or  reward  for  the 
fame.     f.  4. 

And  where  any  library  (hall  at  any  time  hereafter  be 
given  and  appropriated  co  the  ufe  of  any  par!(h  or  place, 
whl^re  there  (ball  be  ah  incumbent  redor  vicar  minifier  or 
curate  in  pofleifion;  he  (ball  make  a  catalogue  thereof,  and 
deliver  the  fame  as  aforefaid,  within  iix  months  after  be 
Ihali  receive  fuch  library,     f.  5.  ^ 

6.  And  none  of  the  faid  books  (hill  in  any  cafe  be  alien-  Books  flotto%c 
able,  pr  be  alienated,  without  the  confent  of  the  proper  *''*"''^ 
ardin<^ry  ;  and  then  only»  when  there  |s  a  duplicate  of  fuch 

book.     f.  10. 

7.  And  iii  cafe  any  bopk  or  books  be  .taken  or  other- Rtmedy  In  cmfis 
wife  loft  out  of  the  faid  library,  it  (hall  be  lawful  for  ajfjjjji'  ^^^ 
juftice  of  the  peace  to  grant  his  warrant  to  fearch  for  the 

ikoie  ;  and  in  cafe  the  fame  be  found,  fuch  book  or  books 
fo  found  ihall  immediately  by  order  of  fuch  juftice  be  re^ 
flored  to  the  (aid  library,     f.  lO. 

And  in  cafe  any  book  or  books  belonging  to  the  faid  li- 
brary (hall  be  taken  away  and  detained,  it  (hall  be  lawful 
fpr  the  incumbent,  re£lor,  vicar,  minifter,  or  curate  for 
thp  time  being,  or  any  other  perfon  or  perfons,  to  bring  an 
suSlioaof  trover  and  converfion,  in  the  name  of  the  proper 
ordinaries  within  their  refpe43ive  jurifdidions ;  whereupon 
treble  damages  (hall  be  given,  with  full  cofts  of  fuir,  as  if 
|he  fsme  were  his  or  their  proper  book  or  boolcs  $  which 
damages  (hall  be  applied  to  the  ufe  and  benefit  of  the  faid 
library,     f.  2. 

8»  And  for  the  better  prefervation  of  fuch  books^  pnd  Accoonttsfce 
%\iSi{  the  benefactions  given  towards  the  fame  may  appear ;  ^Vj^^T  **" 
g  book  (hall  be  kept  within  the  faid  library,  for  the  entring 
and  f  egiftring  pf  all  fuch  benefa^ions  and  fuch  books  as 
ibal)  be  given  towards  the  fame,  and  therein  the  minifler 
fiiall  enter  fuch  benefacSion,  and  an  account  of  all  fuch 
books  as  (ball  from  time  to  time  be  given,  and  by  whom 
given,     f.  8. 

g.  And  for   better  governing  the   faid   libraries,   and  Newrt^Utiom 
|)referving  of  the  fame,  it  (hall  be  lawful  for  the  proper  or-  ffo«  *«««  ^ 
dinary,   together  with  t»hc  donor  of  fuch  benefafiion  (if^'JJJ^*^** 
living)  and  after  the  deaUi  of  fuch  donor  for  the  proper  or-      ^ 
dinary  albne,  to  make  fuch  other  rules  and  orders  concern- 
ing the  fame,  over  and  above,  and  be(idea,  but  not  contrary 
^o  fuch  as  the  dono|:  of  fuch  b^ncfa^ion  (ball  in  his  4ifcretio|i 
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j[u(^e  fit  and  neceflTary ;  which  faid  orders  and  rules  fo  to  be 
fiiade,  (hall  from  time  to  time  be  entred  in  the  (aid  book  or 
fo'me  o(her  book  to  be  prepared  for  the  purpofe,  and  kept  in 
the  faid  Kbrary.     f.  9. 

,ip..But  90thiog  iq  this  aA  (hall  extend  to  a  pi^lick  li- 
brary ereclejJ  in  the  parifh  of  Ryegate  in  the  county  of  Sur- 
|eyi  for  the  ufe  of  the  freeholders  vicar  ^nd  inhabitants  of 
^he  faid  parlfli,  and  of  the  g;enilemen  and  clergymen  inha- 
biting In  parts  thereto  adjacent;  the  faid  library  being  con* 
iSItuted  in  another  manner  than  the  libraries  provided  hi 
,  bv  this  adl,     f.  lit   . 

'[[;'   ^       Litany.     Stc  ]2>uWit  WotiWf , 

London :    CuRom   of    diflrtbucion    of    inteftates 
"   •    ^  effefts  there.    Sec  WSSillii^ 


■^■M^rtM 
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THE  penalties  of  iii  a  funday,  and  20 1  a  month, 
for  not  reforting  to  church  on  the '  Lord's  day,  are 
Treated  of  underthe  titles  )9tlblft  (10IOrf||(|^  and  ^Optirf^ 
Dae  obfervatioD '  %•  Can.  1 3.  All  manner  of  perfons  witbin  the  chutchof 
•f  the  Lord*t  -England  (hall  celebrate  and  keep  the  Lord*s  day  commonly 
stalled  funday,  according  to  God's  hoTy  will  and  pleaffartf  and 
^he  orders  of  the  church  of  England  prefcribed  in  that  be- 
half;  thatisy  in  hearing  the  word  of  God  read  and  taught^ 
in  private  and  publick  prayers,  in  acknowledging  their  of- 
feneti  to  God  and  amendment  of  the  fame*  in  reconciling 
ihemfelves  charitably  to  their  neighbours  where  difpleafuii 
bath  been,  in  oftentimes  recei/ine  the  communion  of  the 
bmly  and  blood  of  Chrift,  iii  viming  the  poor  and  .(ick, 
ufingall  godly  and  foberconverfation. 

2.  (a.)  By  the  i  J.  c.  22.  N9  jhomakir  JbaU  Jhivn^  UtU 

-oridiy  cailiag  iuttnt  to  put  tofali^  anyjhuty  b^ots^  buJkins^flartopSjJlifpin 

f^tfaf t^4*t     vi^fantfifitii  upon  thijuniey^  on  pain  of  farfiiting  ^ s  ^da 

J^  pair^  and  the  vaht  iheriof\  to  ht  rtcovored  at  tbi  ajftw^ 

ftjjkns^  or  lett  \  one  third  to  thf  kin^^  om  third  to  him  wk 

JbaUfite^  and  one  third  to  the  totvtt^r  lord  of  the  Uet  wbtre  tbi 

offence  Jhaiibi  committid.     f.  28,  46,'50. 

By  the  3  C.  e.  1.     Ferafmtub  as  the  Lord's  {by  comitmlf 

$aUid  fimday^  it  much  broken  and  prof amd^  by  tarritrs  wag* 

'-.''.  I  gomrt 
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goners  carUu  wninrmn  butcberi  and  drovers  of  cattU^  to  tbt 

gr^at  dijhonour  of  God  and  reproach  of  religion  ;  it  is  ena^ed^ 

t/ntt    no  carrier  with  any  horfe  or  borjes^  nor  waggonmen  with 

any  tvaggpn  or  waggons^  nor  carmen  with  any  cart  or  carts^  njr 

Tuainman  with  any  wain  or  wainSy  nor  drovers  with  any  cattle^ 

Jhall  By  themfelves  or  any  ether  travel  upon  thifaid  day^  on  pain 

of  7.0  s :  or  if  any  butcher^  hy  himjelf^  or  any  other  for  him  ty 

bis  privity  or  conjent^  Jhall  till  or  fell  any  visual  on  the  fatd 

day^   hefh'illforfiit  6s  8  dm     The  fame  being  done  in  the  view 

of  any  ju/iice  of  the  peace ^  mayor  or^  other  head  officer  of  any 

city  or  town  corporatey  or  proof  on  oath  ^  two  ivitneffes^  or 

^onfejfton  :  to  he  Uvied  by  a  conftable  or  churchwarden^  by  war^ 

rant  of  fuch  ju/Hce  or  bead  officer^  by  dijlrefs  and  f ale  \  or  the 

fame  may  ho  recoveredy  by  any  per/on  who  Jhall  fue  for  the  fame j 

by  bill  plaint  or  information^  in  any  of  his  majejly^s  courts  of 

fecordy  in  any  city  or  town  corporatty  hefort  bis  majeftys  jujlicft 

of  the  peaci  in  tkeir  general  qucarter  fifftons  of  the  peace  :  the 

fame  to  be  employed  to  the  ufe  of  the  poor  of  thg  parijh  where 

the  offence  Jhall  be  committed  \  faving  only  that  it  JbaU  be  Icnu^ 

ful  for  fuch  jujlice  mayor  or  bead  officer y  out  of  the  fat d forfeit- 

urts  to  reward  fuch  perfon  as  fhali  inform  or  otherwift  profecute 

as  aforefaidy  fo  as  fuch  reward  exceed  not  the  third  part  of  the, 

forfeitures.     Profecution  to  be  in  ftee  months*     And  provided^ 

thai  this  a^  Jhall  not  in  any  fort  abridge  or  take  away  the  au* 

ibority  of  the  court  eccleftafticaL 

If  any  butcher^  ^E,  12  G.  K.  and  Brotherton.  There  was 
an  indiftment  for  exerciPing  the  trade  of  a  butcher  on  a 
funday:  and  exception  wai  taken,  that  it  was  not  laid  to 
beagainft  the  form  of  the  fiatute,  and  it  was  no  offence  at 
cbaimon  law.  And  upon  demurrer,  judgment  was  given 
for  the  defeadant.    &tr.  702. 

By  the  29  C*  a,  €.7.  Ml  perfons  Jhall  on  every  Lord*s 
day  apply  themfelves  to  the  obfervation  ofthefamty  by  eurcifing 
tbemfehes  thereon  in  the  duties  of  piety  andreligiony  pubHckly 
and  privately :  and  no  tradefman  artipcer  ivorkman  labourer  or 
other  perfon  whatfoevery  findl  do  or  exercfe  any  worlilj  labour 
bufinefs  or  work  of  thfir  ordinary  callings  on  the  Lord's  .day  or 
on  any  part  thereof  (worki  of  nectjfity  and  charity  only  excepted)  : 
emd  every  perfon  being  of  the  age  of  fourteen  years  and  upwards^ 
offending  in  the  premiffesy  Jhall  forfeit  5  i.  And  no  perfon  Jhall 
feebBcklyajy  Jbewforthy  or  expofe  tof^Oy  any  wares  merehem^ 
dizes  frseit  herbs  goods  or  chattels  whaf/oevery  upon  the  Lord's 
dayy  or  any  part  thereof  i  ion  pain  of  forfeiting  the  fame,  And 
no  dre/ver  horfe'courfer  waggoner  butcher  hlgler  or  arty  of  their 
fervantSy  fhall  travel  or  come  in  to  his  or  their  inn  or  lodgings 
Hpan  the  Lord^s  day^  or  any  part  thereof  i  on  pain  of  20  j.   And 

no 
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no  perfinjhall  ufe  imphy  or  travel  npon  thi  LoreTs  iaj^  witS 
any  bMt^  whirry  lighter  or  targe  (except  it  be  upon  extraerdi" 
nary  occafton^  to  be  allowed  by  a  juflice  of  the  peace  of  the 
county  y  or  head  officer  or  feme  juflice  of  peace  of  the  city  bo* 
rough  or  town  corporate  where  thefa£l  Jhall  be  comndtttd)  \  om 
pain  of  ^s»     And  if  any  perfon  offending  in  any  of  the  pre^ 
miffes^  Jhall  be  thereof  convicted  hejfore  any  juflice  of  the  poaa 
of  the  county  f  or  chief  officer  or  juflice  of  the  peace  of  the  city 
borough  cr  town  corporate  where  the  offence  Jhall  be  commtUedf 
on  view  or  confrffton  or  oath  of  one  witnefs  \  the  Jaid  juflice  or 
chief  officer  Jhatl  give  warrant  to  the  conjiablis  or  churcbwar* 
dens  of  the  parijh  where  the  offence  Jhall  be  committed^  tofeii£ 
the  Jaid  goods  crted^  Jhewed  Jorth^  or  put  eojale  as  afore/aid^ 
and  to  Jell  the  fame  j   and  to  levy  the  Jaid  other  forfeitures  or 
penalties  by  diflrefs  and f ale  \  and  in  default  of  ftech  dijire/s^  or 
in  cafe  of  injtfficiency  or  inability  of  theftiid  offender  to  pay  thi 
faidfrfeitures  or  penalties,  that  then  the  party  offending  hi  Jet 
pub  lick  ly  in  the  flocks^  by  the  f pace  of  two  hours.     And  aU  the 
forfeitures  or  penalties  aforejaid  Jhall  be  employed  and  converted 
to  the  ufe  of  the  poor  of  the  pariff)  wbet^e  the  offence  Jhall  he  com* 
wit  ted',  fave  only  that  fuch  jujl'ue  mayor  or  other  head  officer 
'  may  reward  the  informer  out  of  the  fame^  not  excading  thi 
third  part.     But  this  Jhall  not  extend  to  the  prohibiting  ofdreff* 
ing  of  meat  in  families^  or  dr effing  or  jelling  of  meat  im  inns^ 
cook  Jhops^  or  vUlualling  houjes,  for  fuch  as  otherwife  cannot 
te  provided  I  nor  to  the  crying  or  felling  of  milk^  before  nine  of 
thi  clock  in  thi  mor^ingy  or  after  four  of  the  clock  in  the  after* 
no4n»     Pfofecutionfor  the  Jaid  offences  to  be  in  ten  days*  (jr} 

dot 


{x)  On  thii  z&  the  following  ctfes  hive  occorred.  j^  ▼. 
Cox,  was  m  motion  for  an  information  agtinft  a  juftice  of  the 
peace  for  refufing'to  proceed  upon  an  information  again  ft  a 
babert  who  baked  puddingi  and  piest  and  other  fuch  things 
for  dinner.  The  court  were  of  opinion  that  this  wat  not  an 
offence  within  the  uStg  it  being  a  work  of  ^eceffity  and  cha* 
rityi  and  within  the  equity  of  the  provifo  relating  to  a  cook'a 
Ihop ;  for  it  it  better  that  one  baker  and  hii  men  ihodd  ftay 
nt  home»  than  many  familiet  and  fcrvanti.  2  Burr.  785* 
Afterwards  a  baker  was  coovidedi  by  four  feparate  conndioatf 
for  felling  hot  loaves  on  the  fame  Sunday.  But  the  court  iaid 
that  there  could  be  but  one  entire  ofience  on  the  fame  day»  nod 
therefore' cnly  one  penalty  of  5  s.  Crepe  v.  Durden,  Covep* 
640.  And  in  M  54  G.  j.  a  baker  being  convifted  on  the 
flatucf,  for  baking  meat  and  paftry  for  his  coftomers  on  a  Sun* 
'Uy\  p^rLd,  Xenjon,  Cb,J,  The  laborious  part  of  the  comom- 

aity 
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But  bv  the  10  and  1 1  W.  c.  24..  Mackanl  are  allowed 
to  be  (old  on  fundays,  before  or  after  divine  (ervice. 
f.  14. 

And  by  the  2  G.  3.  r,  15,  Fijh  carriagis  (for  the  fuppljr 
chictfy  of  the  markets  within  London  and  WeftminHer) 
fhall  be  allowed  to  pafs  on  fundays  or  holidays,  whether 
laden  or  returning  empty. 

And  by  the  11  ^  12  IV-  c»  2i«  The  rulers  and  over* 
feerS)  auditors  and  affiftants  of  the  fociety  and  company  of 
toatirmin  of  the  river  Thames,  may  appoint  any  number 
of  watermen  not  exceeding;  forty,  to  ply  and  work  on  every 
Lord's  day  between  Vaux  Hall  and  the  Lime  houfe,  for 
the  carrying  pafTengers  at  one  penny  each  perfon  ;  the  fame 
to  be  applied  (afrer  paying  (hereout  to  fuch  perfons  for  their 
day's  labour  fo  much  as  {hall  be  agreed  on)  to  the  ufe  of 
the  poor  ag^d  decayed  and  nruimed  watermen  and  lighter- 
men of  the  faid  fociety  and  their  widows.     C  13. 

And  by  the  9  /fn.  c.  23.  It  (ball  be  lawfhl  for  any  li- 
cenfed  hacknty  coachmnn  or  his  dHver,  or  any  chairman,  to 
ply  and  (land  vyith  their  coaches  and  chairs^  and  to  drive  and 
carry  the  fame  refpefiively  on  the  Lord's  day,  within  the 
limits  of  the  bills  of  mortality,    f.  20. 

In  the  regifler  of  archbifhop  Chichley,  we  find  a  fpecial 
declaration,  forbidding  \\\t  barbers  of  London  to  exercife 
their  callfngs  on  the  Lord's  day;  and  in  a  vifitation  of 
archbKhpp  Warham,  we  find  barbers  2t)d  butchers  prefented 
in  the  fpiritual  court  for  exercifing  their  feveral  trades  ori 
that  day,  and  admonifhed  to  forbear  it,  on  pain  of  ecde- 
iiaftical  cenfurcs.     Gib/.  238. 

2.  (b.)  By  34  ^.3*  r.  61.  Whereas  many  perfons  ixir*  Baklag  on  Sun- 
fsfing  the  trade  of  bakers  do  under  prtttnce  of  being  employed  ^*^* 
in  works  of  neceffity  or  charity  carry  on  their  trade  or  calling 
fin  the  Lord*s  day^  end  are  employed  therein  during  a  much 
greater  part  thereof  than  is  requifste  for  fuch  purpofes\  It  is 
enai^ied  that  no  biker  carrying  on  his  bufinefs  in  the  city  of 
London  or  within  12  miles  thereof,  (ball  on  any  pretence 
ivhatfocver,  make  bake  cr  expofe  to  fa!e  any  bread  or  rolls 


oity  noil  be  fed  on  that  day  ;  and  many  of  them  have  not  the 
means  of  dreiEng  tbeir  dinners  at  home.  The  Sabbath  will 
be  better  obfrrved,  if  the  conflru6iioa  put  upon  this  law  In 
R,  V.  Cox  be  adopredy  than  by  over-ruling  chat  determination . 
and  the  con  virion  was  qoafhed.  Rex  v.  I'oupger,  5  T,  Rep, 
449.  Since  which  cafe  this  fubjeft  has  been  regulated  by  the 
34  G.  3.  r.dl.     ^fJnfra,  !•  {i)» 

or 


or  bake  any  meat  puddings  pies  or  tarts  or  in  any  other 
manner  exerctfe  his  trade  or  calling  except  in  the  manner 
allowed  by  that  z€t,  which  allows  the  felling  of  bread,  and 
.the  baking  of  meat  puddings  or  pies  onlf,  on  the  Lord's 
day  between  the  hours  of  nine  of  the  clock  in  the  forenoon 
and  one  of  the  clock  in  the  afternoon,  fo  as  the  pcrfoo  re- 
quiring  the  baking  thereof  fhall  carry  or  fend  the  fame  to 
and  from  the  place  where  fucb  meat  pudding  or  pie  is  baked. 
The  penalty  is  lOs.  and  profecutions  arc  to  be  comcnenced 
within  fix  days  after  the  offence  committed. 
Fainind  mtr-  j.  By  the  aj  H.  6.  c.  5,  Confidering  tKt  ahominabU  ii- 
LonJT^a  •  /irr/Vi  and  offer.cts  dom  to  almighty  God^  and  t§  bis  faintSy  ol^ 
ways  aiders  and  fingular  ajjifiers  in  our  neceJJitiiSj  tecayfi  of 
fairs  and  markets  upon  their  high  and  principal  feafls^  as  in  the 
feaji  of  the  afenfion  of  our  Lord^  in  the  day  of  corpus  Chrifli^ 
in  the  day  of  wbilfunday^  in  Tr  inity  fanday^  with  ether  fun* 
daySf  and  alfo  in  the  high  feqft  of  the  affumption  of  our  hlejfed 
ladyf  the  day  of  all  faint s^  and- on  good  friday^  accujiomahly 
and  mifertibly  balden  and  ufed  in  the  realm  of  England  \  im 
which  trinctpat  andfeflival  day s^  for  great  earthly  covet 'je^  the^ 
people  ss  more  willingly  vexed^  and  in  bodily  labour  foiled^  than 
in  other  ferial  days^  as  in  faflening  and  making  their  booths 
and  flalk^  bearing  and  carryings  lifting  .and  placing  their 
wares  outward  and  homeward^  as  tho'  they  did  nothing  remem^ 
htr  the  horrible  defiling  of  their  fouls  in  buying  and  fellings  with 
many  deceitful  lies^  and  falfe  perjury^  with  drunkennefs  and 
Jlrifes^  and  fo  fpecially  withdrawing  themfelves  and  their  fir^ 
vantsfrom  divine  fervice ;  it  is  ordainrd^  that  all  manmr  of 
fairs  and  markets  in  the  faid  principal  feafis  and funaays  and 
good  friday^  JbaU  clearly  ceafe  from  all  Jhtwing  of  am  goodi  or 
mercbandixiSi  (neceffary  vi&ualonly  except^}  upon  pain  of  for*' 
feiture  of  aU  the  gocds  aforefaid  fo  Jhewed^  to  the  lord  of  the 
franchife  or  liberty  where  fuch  goods  contrary  to  this  ordinance 
Jhall  bejhewed  {the  four  fundays  in  bi^efi  except).  Never^ 
thelefs  the  king  of  his  fpecial  grace  by  authority  of  the  parlia* 
ment  granteth  to  them  power ^  which  of  old  time  had  na  day  to 
hold  their  fair  or  market^  but  only  upon  tbefejlival  days  afore* 
faid^  to  hold  by  the  fame  authority  andjirength  of  bis  old  grants 
within  three  days  next  before  the  faid  feafts^  or  tuxt  aftor^ 
proclamation  firfl  made  to  thejimple  common  people  upon  which 
day  the  aforefaid  fair  fhall  be  holden^  always  to  b§  eerti^ 
without  any  fine  or  fee  to  be  taken  to  the  king's  uje,  jfnd  tbey 
which  of  old  timi  vave^  by  fpecial  grants  fvfficient  days  btfoto 
the  feafls  aforefaid^  or  after ^  fhall  in  like  manner  as  is  afh^i' 
faid  hM  their  fairs  and  snarkets  the  full  number  of  their  d^s ; 
the  faid fefiivals  andfundajs^  and  goodjridays  itteept. 

Provided^ 


Previdtdf  that  ibis  prefint  ordinance  /hall  endure  unM  the 
fiext  parliament^  and  fo  forth  ^  except  in  the  /aid  parliament  a 
reafenable  caufe  he  a  Hedged  futwed  and  proved^  for  the  which 
it  ft>all  feem  not  expedient  that  the  aforefaid  ordinance  Jball  fo 
oudure, 

ff^ithin  three  days  next  before  the  fatd  feafly  or  next  afterl 
In  eke  8  &  9  of  queen  Elizabeth,  a  bill  was  read  the  firit 
and  fecond  time,  to  avoid  fairs  and  markets  on  funday,  to 
the  next  working  day  following ;  which  therefore  feems  to 
be  the  bill  that  had  been  prepared  in  the  convocation  of 
1562,  whereby  it  was  provided,  chat  upon  every  fabbath 
day  and  principal  feaft  day,  be  kept  neither  open  fair  nor 
market  throughout  the  year  ;  and  that  ail  perfons  or  cor- 
porations, having  by  patent  fuch  days  cxprefled,  may 
change  the  fame  days  with  the  days  immediately  follow- 
ing  or  going  before  the  faid  fundays  or  principal  feaft  day. 
GiSf  242. 

In  the  third  year  of  king  Charles  the  firft,  a  national  faft 
having  been  appointed,  the  bifhop  of  Winchefier  was  di« 
re£led  to  move  the  king,  that  whereas  on  that  day  divers 
fairs  and  markets  were  gcanted  to  divers  towns  by  charter, 
hit  majeAy  would  be  pleafed,  that  in  thofe  places  they 
might  have  liberty  to  keep  the  faid  faft  the  next  day  after 
the  faid  fairs  ended,  notwithftanding  his  majefty*s  procla- 
mation to  that  day  i  with  which  his  majefty  was  well  pleafed, 
and  the  bifliops  of  each  diocefe  were  direfled  by  the  houfe 
to  take  care  accordingly.     G/^/ 275. 

M,  38  ^  39  EL  Comyns  and  Boyer.  A  fair  holden 
upon  the  funday  is  fufficient  rn  law  $  for  altho'  by  the  Aa- 
lute  there  is  a  penalty  inflicted  upon  the  patry  that  fells 
upbn-that  day,  yet  it  maketh  not  the  fale  to  be  void.  Cro. 
£liz.4Bs. 

4*  fiy  the  i  C.  c«  i.  Fcrafmuch  as  there  is  nothing  moreS^ti 
acceptable  to  God^  than  the  true  and  fincere  fervice  andworjhip 
^§f  him  according  to  his  holy  wilU  and  that  the  keeping  holy  of 
the  Lord's  day  is  a  principal  part  of  the  true  fervice  of  Goi^ 
which  in  very  many  places  of  this  realm  hath  been  and  now  is 
pr^aned  and  negle&ed  by  a  diforderly  fort  of  people^  in  exer* 
eifveg  and  frequenting  bear- baitings  buil-haiting^  interludet^ 
common  plays,  and  other  unlawful  exercifes  and  poftimes  upon 
the  hordes  day ;  and  for  that  many  quarrels,  bloodjheds  and  ether 
great  inconveniences,  have  grown  by  the  refort  and  concourfe  of 
people  going  out  of  thtir  own  parijhes,  to  fuch  iifordered  and  *  ^ 

unlawful  exercifes  and  poftimes,  negle£iino  divine  fervice  both 
in  their  own  parifhes  and  elfewhere:  it  is  enabled,  that  from 
henceforth  there  fhall  be  no  meetings^  ajfimblies,  or  concourfe  of 
.     Vol.  II*  £  e  people^ 
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pf9p^te,  Ml  ^  tbiir  tfum  f^rlfim^  m  ibi  Loi^$  d^  fir  axf 
Jforts  and  pafHrntt  wbatfiiiir  \  n9r  avy  k$mhhMng^  JmH* 
iahin^i  intirludii^  cMimm  piay^  #r  nhir  unkvifiJ  ^nm^a 
Wid  primes ^  tifrtt  hf  anyt  pirfim  wkUm  fkfir  ntm  par^fkn. 
Jnd  every  per  Jon  effendh/g  m  ony  the  premiffis^  /haUforfehfm 
eiuiry  ogkme  39  ^^  t9  Ai  yfi  if  the  p9W.  And  emyjm^m  •[ 
ihi  peace  $f  ihs  iaunfy^  mr  cbe^f  ej^cat  ef  a  tky  ioramgi  or 
$inv0  eerftfaU  where  $be  e^nieJbaiiUeemmiHii^  wk§  metis 
MD»  vietv^  er  eemffjtan  ef  thepeerty^  er  prmf  e^mr  Ufihe§fi  if 
e0tb^  fioKJk^d  any  perfoh  ejjfending  in  iSe  premijfis,  fiaUgioa 
warrcwt  under  his  hated  and  fiat  fo-  the  cemftaUes  emd  ibaerd^ 
wardens  ef  the  par'fjh  where  M«  ^fnusjhMhs  unmiUed^  ir 
bvy  the  faid  penalty /§  afefid  ky  difirefi  and  fide  \  andinda^ 
fault  effieh  di/trtfo^  thai  $he  pony  efindimg  he  fa  feihtUk^ 
in  the  Jieths  hy  the  fpeue.  ef  three  heurs»  ffmndrd^  thai  ma 
ma^he^i9»pea^hedkythei  a^eeeeep^  he  haadedimquf^iam  mritbim 
em  tnontb  next  after  the  efftnce  eemmitied.  Previdsd  alfo  deed 
the  iiikfiafixcal  furiJMivn  hy  verme  ef  thi$  tf4^  Jhattms  he 
ohridged ;  hut  that  the  e^l^afikal  caeart  may  ptmijh  the  JUd 
effenees^  as  if  this  a^  had  net  $een  made, 
^  tie  keefing  holy  if  the  Lerd^s  da^}  Which  duty  Li nd^Mad 
thus  (MeribM^  To  kttp  it  knhy  in<l  piH«  with  rwrtftncc^ 
tha»  it  10  Ay,  generally,  by  tnsimg  on  thit  day  frnn  wkh* 
cdnefr}  psinicutariy  by  veftSng  kmn  bodiily  Uboor«  whieh 
hin<fers  the  operaiion^  ef  tbo  Ibttt  towards  G«d ;  Md  mai 
especially,  by  efnpfoylng  it  whoMy  m  divine  contempla- 
tions. And  elfewhere,  ho  iayt^  we  miiA  reft  wholly  ente 
God.  From  which,  and  from  the  maiiy  laws  (hat  were 
made  in  the  tines  of  ouf  Saxon  arKe&or»  againft  pro^Mki- 
ing  the  Lord^  day,  the  fearned  bifliof  Stiilin^teet  dfaw« 
Ihia  pioiis  coackinon,  That  the  rtligtotia  oblmaiieii  of 
the  Lord's  day  is  no  novelty  ftartcd  by  fome  feSa  aad  paa- 
ties  among  us ;  but-  that  it  hath  been  the  general  lenft  of 
the  beft  part  of  the  chr Iftiofi  world.,  and  ia  particuhif ly  c»- 
fbrced  upon  us  ef  the  cbuKh  ef  England^  not  only  key  the 
homiKes,  but  by  the  moft  antient  eccleiiaftioal  lawa  acnaogft 
lis.  Accord'FAsly  (befose  the  bi>ok  of  fpoita  had  been  Ik 
forth  by  king  James  the  fif ft)  not  only  ihe  iiijuBAveiia  i|f 
Edward  the  fixth  and  qoeeiv  fiNeabeth  had  ipccially  ii^ 
forced  this  duty;  but  a  bill  bad  been  provided  by  tho  b^ 
fiiops  in  the  twelfth  year  of  queen  Kli^^^beth  for  enfisrciiig 
Ifae  obfervation^  of  it ;  and  divers  biils  fov  that  end  hadalfo 
been  a^ually.  brought  imo  parNament :  one,  in  the  »y  K{. 
intttfed,  A  bill  for  tl>e  better  and  moM  re^er^end  ohfiN^ing 
fof  the  fdbbath  day j  which  having  palled  bethhoufta  afier 
great  difputationt  w^  denied  ih^  foyal  aftiit,  psobaMy 
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Upon  th«  cliflike  the  queen  bad  of  the  parliament's  inferQie^** 
dling  10  matters  of  religion.  Three  attempts  of  the  like 
nature  were  alfo  made  in  the  reign  of  king  James  the  firft  $ 
as  appears  by  the  journals  of  parliament  in  the  feveral 
years :  and  (after  what  had  been  done  in  the  firft  and  in  the 
third  year  of  king  Charles  the  firft)  we  find  a  bill  in  par* 
liament  in  the  fixteetuh  of  Charles  the  fecond,  for  pu« 
nilEirg  divers  abufes  committed  on  the  Lord's  day ;  and 
in  the  Tame  year»  wheo  a  bill  for  the  better  obfervation  of 
the  Lord's  day  was  prepared  for  the  royal  aflent,  and  ready 
to  be  palled,  it  was  ftolen,  and  could  not  lye  recovered 
upon  a  ftrid  examination  made  by  the  houfe  of  lords. 
GiV.  2^6. 

Tbcrijball  he  no  mating  s,  aJfimhUes^  §r  unc9urfe  ofpnpky 
ntt  of  ibiirown  parijbti^  on  the  Lor^$  day ^  for  em ff peris  and 
primes  tvbatjbexper]  THis  alfo  was  provided  agvinft  in 
king  James's  book  of  fports:  **  We  do  likewife  ftraight* 
*'  ly  command  that  every  pcrfon  (hall  refort  to  his  own 
**  parifli  church,  to  hear  divine  fervtce,  and  each  parifh 
**  by  itfelf  to  ufe  the  faid  recreation  after  divine  fervice/' 
GiS/  236- 

fer  any  fperts  and  paftimes  whai/otverj  ICing  James  the 
firft,  in  the  aforefaid  book  of  fports,  in  the  year  16 189 
publickly  declared  to  his  fubjeds  the fe  games  foHowiog  to 
be  lawful  \  viz.  dancing,  archery,  leaping,  vaulting,  may^ 
gamcSf  whitfun  ales,  and  morris  dances;  and  did  corn- 
mand  that  no  fuch  honeft  .mirth  or  recreation  Ibould  be 
forbidden  to  his  fubje£ts  on  fundays  after  evening  fervice: 
but  rcftraining  all  recufants  from  this  liberty;  and  com- 
manding each  parifh  (9s  was  Cdd  before)  to  ufe  thefe  re« 
creations  by  it  felf ;  and  prohihiiing  all  unlawful  games^ 
bear-baiting,  bull-baiting,  interludes,  and  bowling  by  the 
meaner  (brt.    Dalu  c.  46*    Gibf.  236. 

(5.  (i.)*  By  the  13  G.  3.  c,  So»  /.  6.  If  any  perfon  or  Kiiinf  Kimear 
perfona  (hall  upon  a  funday  or  on  chriflmas  day,  in  the  ufmgagunoii 
day  time,  knowingly  and  wilfully  take  kill  or  deftroy  any  chrifl^i[J' 
hare  pheafant  partridge  heath  game  or  moor  game,    or 
fliall  upon   a  funday  or  on  chriftmas  day   ufe  any  gun 
dog  net  or  engine  for  taking  killing  or  deftroytog  ^y  of  the 
fame,  everjf  fuch  perfon  being  convided  thereof  upon  the 
oath  or  oaths  of  one  or  more  credible  witnefs  or  witnefles^ 
before  one  or  morejuftice  or  juftices  of  the  peace,  in  the 
manner  and  form  pxeicribed  by  (he  faid  aS,  (hall  foifeitfor 
Che  firft  offence  a  Turn  not  excetding  20 1  nor  lefs  than  ids 
for  the  fccond  offence  not  more  than  30 1  nor  lefs  than  20  i ; 
and  for^he  third  offence  may  be  committed  to  the  common 
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.  gaol  of  the  county,  till  he  enter  into  a  recognizarlce  to 
appear  at  the  next  quarter  feflions,  where  if  he  be  con- 
vided,  he  fliall  forfeit  the  fum  of  50I ;  which  if  he  ne- 
gleA  or  refufe  to  pay,  he  may  be  imprifoned  for  a  term 
not  lefs  than  fix  nor  nu>re  than  twelve  monthsi  and  at  the 
expiration  thereof  be  publickly  whipt.j 

5*  (2.)  By  the  ai  G,  3.  c.  49.  Whereas  certain  houfes, 
rooms,  or  places,  within  London  and  Wefiminfter  or  in 
the  neighbourhood  thereof,  have  been  frequently  opened 
for  pubiick  entertainment  or  amufement,  upon  the  even- 
ing of  the  Lord's  day  \  and  at  other  places  within  the  faid 
limit?,  under  pretence  of  inquiring  into  religious  dodrines, 
debates  have  frequently  been  held  on  the  evening  of  the 
Lord's  day,  concerning  divers  texts  of  holy  fcripture,  by 
perfons  unlearned  and  incompetent  td  explain  the  fame,  to 
the  corruption  of  good  morals,  and  to  the  great  encou- 
ragemcnt  of  irreligion  and  profanenefs^  it  is  enafted,  that 
every  houfe,  room,  or  other  place,  which  (hall  be  opened 
or  ufed  for  pubiick  entertainment  or  amufement,  or  for  pub- 
lickly debating  on  any  fubjeft^whatfoever,  upon  any  part 

.of  the  Lord's  day  called  funday,  and  to  which  perfons  fhall 
be  admitted  by  the  payment  of  money  or  by  tickets  fold 
for  money,  direflly  or  indirfdiy,  fhall  be  deemed  a  difor- 
derly  houfe  or  place  :  and  the  keeper  thereof  (ball  forfeit 

.  200 1«  for  every  funday  the  fame  fliall  be  fo  ufed  as  aforefaid, 

.  and  be  otherwife  punifliablc  as  the  law  directs  ii^ cafes  of 
diforderly  houfes ;  and  the  perfon  managing  the  fame,  or 
a£ltng  as  mader  of  the  ceremonies,  or  as  moderator,  pre* 
fident,  or  chairman  in  any  fuch  debate,  fliall  forfeit  loc); 
and  the  door-keeper  or  other  perfon  delivering  out  tickets, 
50 1;  and  any  perfon  advertifing  fuch  amufement  fhail  alfo 
forfeit  50 1.  The  faid  penalties  to  be  recovered,  with  full 
cofts,  in  any  of  his  majefty's  courts  of  record  at  Weftmin- 
fter,  by  any  perfon  who  fhall  fue  for  the  fame,  within  fix 
kalendar  months  after  the  offence  committed.  Provided, 
that  nothing  herein  (hall  beconftrued  co  abridge  the  eccle- 
fiaftical  jurifdidion,  or  any  of  the  liberties  or  immunitiei 
of  the  zGt  of  toleration. 

6.  By  the  29  C.  2.  c.  7.    No  perfon^  upon  the  LordTsdaj^ 

Jhall  fitvt  or  e:cgcuti,  or  caufi  to  be  prvtd  or  executed^  any 
tvritf  procefsj  warranty  order,  judgnwit^  or  decne  (except 
in  cafet  of  treafon^  felony,  or  breach  of  the  peace)  ;  but  the 

fervici  jtf  the  Jamejball  be  void  to  all  intents  andpurp9fe$  :  and 
ibi  perfon  fo  ferving  or  executing  the  fame,  Jh  "ill  be  as  liable 
to  the  fuit  of  the  party  grieved,    and  to   anfwer   damages 

to  him  for  doing  thereof^  as  if  be  had  done  tbe  fame  with" 
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§tii  any  tvritf  proafs^  warranty  oreUr^  judgmintj  it  dicra  at 
all    f.6. 

.  Shall  firve  t  exicuUy  9r  caufe  tc  biftrvid§r  ixtcutid^  any 
writj  procifs^  l^c.]  Before  this  ftatute»  one  might  have 
been  attached  for  arrefting  another  on  Ainday  (as  in 
Prinfcr*%  cafe^  //•  16  C^fi^,  who  was  fined  20  s  for  fo  do- 
ing) ;  bMt  with  this  circumftance^  that  he  might  have  ar« 
lefied  hioi  upon  any  other  day  of  the  week.  Agreeably 
to  which,  Kieling  faid,  upon  fuch  a  motion,  that  he  had 
Jcnown  many  attachments  for  arrefting  a  man  upon  a  fun- 
day,  but  ftill  the  affidavit  contained,  that  he  might  have 
been  taken  on  another  day;  co  which  Jwi/dsn  added,  that 
fo  alfo  it  was  for  arrefiiog  a  man  as  he  was  going  to  church, 
10  difgrace  him*.    Cr0.  Car.  6o2.  .   i  Mod.  56. 

Prcctfs^    A  libel  was  exhibited  in  the  fpintual  court  of 
Durham  againft  a  woman  for  incontinence,  and  the  cita- 
tion  was  fixed  upon  the  church  door  00,  a  funday,  accord- 
ing to  cufiom  i  upon  which  it  was  urged  as  the  opinion  of 
civilians,,  that  fuch  .(^itatipn  wa^  fufficient  without  a  per- 
fonal  ferying,  a^d  that  this  had  been  the  confiant  practice 
both  before  and  f^ice  this  ilatute :  and  Hoii  chief  juftice 
faid,  if  the  eccleiiafiical  Jaw  was  and  had  always  been  to 
ferve  this,  procc^  $m.,a.,funday  (in  which . refpeQ  it  was 
difFei;ent  fcofn  tcf^i^oral  procefs^  which  may  be  as  well 
ferved  on  any  oijf^ei  day),  that  tj^^n  it  did  n[ot  feem  to  be 
the  intent  of  this  (^atute,    to  tai^e  away  t)>e  ferving  it 
in  that  manner  1  which  is  only^. meant  of  procefTes  that 
may  as  well  be  executed  at  any  otbcf  time.      5  Mod,  449. 
a  &/i.  625.  O)  ;  /     .. 
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(j)  If  funday  be  tke  Isft  of  the  four  dsyi  allowed  to  plead 
in  abatemeoty  tbe^  ddfendsnc  may  £io  fq<(hplea  on  the  fiftK 
•day.  %  T»  Rip*6^z.  •  So-if  1^  plea  be  demanded  on  a  faturday, 
the  defeadant  has  twenty-four  boor?  to  plead,  excluiive  of  the 
whol9  of  fonday.  4  T.  Rtf,  557.  .And  if  exception  be  taken 
to  bai|,  in  ^hich  cafe  four  days  are  allowed  to  perfe^  bail 
(tlie  firft  exclufive  and  the  laft  inctufive)  ;  if  the  exception  be 
taken  on  a  Ivednefday,  funday  being  no  day,  an  attachment 
cannot  regularly  ifltie  againft  the  fheriff  till  the  tuefday^ fol- 
lowing. 2  /f.  ^/.  55.  if  a  man  be  arreted  on  a  funday » he. may 
be  diicbarged  out  of  cuftody  by  applying  to  the  courts  of  law  ; 
bot  being  once  10  lawful  coftody,  if  he  efcape  without  the  pri- 
vity of  tbe  (herifF,  he  may  be  retaken  at  any  time.  5  T,  Rep.  25. 
(See. alfo  C(Klt(t)>  A'.*!.)  Wries  which  are  returnable  on  a 
iunday^  moft  be  execi^d  at  lated  the  fatu/day  before,  t  H. 
BL  2J|. 
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Except  in  cafes  $f  tnafon^  febnj^  bt  hrt^ch  $f  the  fiatil 
But  by  the  5  Jn.  r.  9,  a  judge's  warrant  for  apprebendiog 
a  perfon  efcaped  out  of  rtie  king's  bench  or  fleet  prifon, 
may  be  executed  on  the  Lord's  day.     f.  3* 

Breech  ef  the  peace]  A  juRice  of  the  peace  made  a  war- 
rant  to  a  conftable,  to  take  another  perfeli  id  find  furetiet 
for  the  gtcJ  bebaviour.  The  conflaUe  executed  the  war- 
rant on  a  funday :  and  he  was  juftified  hy  the  court;  who 
refolved,  that  a  warrant  for  the  good  behaviour  is  a  warrant 
for  the  peace  and  more,  and  that  thta  ftatute  ia  to  be  fa* 
Vourably  interpreted  for  the  peac^.  Rctjm.  I50. 
Eobbcry*    .  7.  By  the  fame  ftatute.  If  any  ptrjin  wbkb  Jhall  trawl 

upen  the  LBnts  day^  JhaQ  ke  then  rMid}  m  bandred^  or  the 
inhabitants  thereof ^^U  be  charged  tuith  4r  mifwerablt  fvr  any 
robbery  Jo  commttted\  bui  the  perfinfo  robbed  /hall  bt  hatred 
from  bringing  dny  aRion  fmr  the  fend  robbery.  Nevertheleft^ 
the  inhabitants  of  the  cmnties  and  hundreds  (after  mtiee  of 
any  fuch  robbery  to  them  or  fame  cf  them  givon^  or  after  bat 
and  cry  for  the  fame  to  be  bronghe)  JbaU  mah  frefi /mi  afut 
the  offenders ;  on  pain  of  forfeiting  to  the  king  m  rmttb  tnomy 
as  might  have  been  recovered  agalnfl  the  bandred  by  the  party 
robbed^  if  this  law  had  mt  been  mack.     (•  5. 

J^  any  perfen  fsf^.]  This  claufe  was  probably  inferted, 
with  reference  to  a  judgment  given  in  the  court  of  king^s 
bench,  //.  167*  "i  ^^  ^^^^  bet^'een  Waite  and  tht 
})undred  of  Stoke  \  where  the  queftion  WAs,  whether  «ne 
being  robbed  upon  (he  funday  morning  in  time  of  divine 
fervice,  and  making  hue  and  cry,  and  die  hundred  not 
producing  any  of  the  robben,  the  (aid  hundred  fliouM  be 
chargeable  by  the  ftatute  ?  And  this  quefiion  was  twice 
argued  at  (he  bar  on  both  fidea ;  and  the  juftlces  delivering 
fheir  opinions  ferlattiiH  becaufe  it  Was  a  kadibgcafe  in 
this  point,  and  had  never  before  been  qiseftiontd^  Crohi% 
Dodtrtdge^  and  Haugbton  held  (hat  the  btfndred  was  c:barg€- 
abU  ^  but  MoutUague  chief  juftice  held  the  contrary,  fo¥ 
tbis  among  other  reafcMis,  becaufe  the  law*  appoints  that 
men  fliould  be  at  divine  fetvice  on  funday,  an^  aa  it  is  at 
die  pert!  of  (hofe  who  will  travel  upon  funday s,  if  they  be 
robbed.  However,  judgment  was  given  otherwtfe  ;  and^it 
spears  not  by  the  report,  wbai  the  particular  occafion  Wi|s, 
to  travel  on  the  funday.    Of.  J  a.  496,     Gibf.  t|9» 

tyhlch/hoU  travel  vp9n  the  lord'^dM]  f4.  7  G.  Te/bmak^ 
againft  the  hundred  of  EdmingtMtmTht  plainttJF  lived  t 
mile  from  the  church,  and  goiif^pther  with  his  lady  in 
his  coach  upon  a  funday,*  was  roBbed;  and  brought  ht 
t^f(«  sg^oft  the  hundred^  and  rca^vf^red ;  for  the  ftaiute 
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CKMldt  QvXf  to  tbe  cafe  of  trwilBng :  but  PrM  chief  juf- 
ticc  fiid)  if  tbef  bad  been  going  to  make  vifiis,  it  migbt 
Jiavr  been  oihef  wife.    Sir.  406.  (s) 


S^ori)'0  Cupper. 


COncerniflg  the  admtntdring  of  this  facraoient  to  (ick 
perfons:  fee  title  &(t&« 
[And  concerning  the  taking  of  the  fjcrament  before 
cledlion  into  anjr  office  of  magiftracy,  or  place  refa^ng  to 
the  governneot  of  any  corporation :  fee  title  ^IViZXitZZiy 

I.  Ruhrick.     There  fliall  none  be  admitted  to  the  hoty  WhofhaUer 
communion,  until  fuch  time  as  be  be  confirmed,  or  be^f'^  "*^^*^' 
ready  and  defirout  to  be  confirmed.  ITo'i"  eoIJmu! 

Peccbam.     Hone  figU givi  the  communion  to  the  pari/biomr  oioo. 
of  another  tr lift y  without  hismanifefl  liance:  which  ordinance 
mvirtbelefifiaU  not  extend  to  irweUers^  nor  to  perfons  in  dan^ 
g€r^  nor  to  cafes  of  neceffity.     Lind.  233. 

Travellers'}  For  travellers  are  pariAiioners  of  every  pa« 
rifb.    Id. 

Perfons  in  danger^  That  is,  in  danger  of  death.     Id. 

And  by  Can*  28t  The  cburcbwardcns  or  quefttnen  and 
their  aiEftants  (hall  mark,  as  well  as  the  minifter,  whether 
any  flrangers  come  often  and  commonly  from  other  parilhes 
fo  their  church,  and  diall  Ibew  their  minifter  of  them,  left 
perhaps  they  be  admitted  to  the  Lord's  table  amongd  others; 
which  they  Ihall  forbid,  and  remit  fuch  home  to  their  own 
parifli  chuithea  and  roiniflers,  there  to  receive  the  commu- 
nion with  the  reft  of  their  own  neighbours. 

Rsttr.  And  if  any  be  an  open  and  notorious  evil  liver, 
or  have  done  any  wrong  to  his  neighbours  by  word  or  deed, 
fo  that  the  congregation  be  thereby  offended;  the  cu- 
rate, having  knowledge  thereof,  (hall  call  him  and  advertife 
him,  that  in  any  wife  he  )>refume  not  to  come  to  the  Lord's 
tables,  until  he  bath  openly  declared  bimfelf  to  have  truly 
repented,  and  amended  bis  former  naughty  life ;  that  the 
congregation  may  thereby  be  fatisfied,  which  before  were 
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(ft)  In  whiek  Ofrinion  the  court  of  common  plsas  tfserwarih 
-fOQGiiiTed*    Com.  }4s« 

£  e  4  offended; 
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offended ;  and  that  he  hath  recompenfed  the  parties  to 
whom  he  hath  done  wrong ;  or  at  ieaft  dechre  himfelf 
to  be  in  full  purpofe  fo  to  do^*  as  foon  as  he  convenientif 
may. 

Ruhr*  The  fame  order  (hall  the  curate  ufe  with  thofe 
betwixt  whom  he  pcrceiveth  malice  and  hatred  to  reign ; 
not  fuflPering  them  to  be  partakers  of  the  Lord's  table, 
until  he  know  them  to  be  reconciled.  And  if  one  of  the 
parties  fo  at  variance  be  concent  to  forgive,  from  the  bot- 
tom of  his  heart,  all  that  the  other  hath  trefjpafled  againft 
him,  and  to  make  amends  for  that  he  himfelf  hath  offend- 
ed, and  the  other  party  will  not  be  perfuaded  to  a  godly 
unity,  but  remain  ftill  in  his  frowardnefs  and  malice;  the 
minifter  in  that  cafe  ought  to  admit  the  penitent  perfon  to 
the  holy  communion,  and  not  him  that  is  obftlnate.  Pro- 
vided, that  every  miniAer  (o  repelling  any,  as  is  fpecifictt 
in  this  or  the  next  preceding  paragraph  of  this  rubrick^ 
(hall  be  obliged  to  give  an  account  of  the  fame  to  theordi* 
nary,  within  fourteen  days  after  at  the  farthett.  And  the 
ordinary  (hall  proceed  againft  the  offending  perfon  accord- 
ing to  the  canon. 

Sy  Can,  26.  No  minifter  fliall  in  any  wife  admit  to  the 
receiving  of  the  holy  communion,  any  of  his  cure  or  flock, 
which  be  openly  known  to  live  in  fm  notorious  without 
repentance ;  nor  any  who  have  malicioufly  and  openly  con- 
tended with  their  neighbours  ;  nor  any  churchwardens  or 
iidemen  who  refufe  or  negle£l  to  make  prefentmenc  of  of- 
fences according  to  th:ir  oaths. 

By  Can,  27.  No  minifter,  when  he  celebratetfa  the 
communion,  fliall  wittingly  adminifter  the  fame  to  any  but 
tofuch  as  kneel,  under  pain  of  fufpenjfion;  nor,  under  the 
like  pain,  to  any  that  refufe  to  be  prefent  at  pnblick  prayers, 
according  to  the  orders  of  the  church  of  England  ;  nor  to 
any  that  are  common  and  notorious  depravers^  of  the  book 
of  common  prayer  and  adminiftration  of  the  facTaments^ 
and  of  the  orders  rites  and  ceremonies  therein  prefcrrbed  ; 
or  of  any  thing  that  is  contained  in  any  of  the  39  articles; 
or  of  any  thing  contained  in  the  book  of  ordering  priefts 
*  and  bifliops;  or  to  any  that  have  fpoken  againft  andde- 
praved  his  majefly's  fovereign  authority  in  caufes  etclefiaf- 
tical ;  except  every  fuch  perfon  (hall  firfl  acknowledge  to 
the  minifter  before  the  chotchwardens,  his  repentance  for 
ihe  fame,  and  promife  by  word  (if  he  cannot  write)  that 
he  will  do  fo  no  mol'e;  and  except  (if  he  can  write)  he 
ihall  iirft  do  the  fame  ubder  his  hand-wtittng,  to  be  deli- 
vered to  the  minifter^  and  by  him  fent  to  the  bifhop  of  the 

diocefCf 


diocefc,  or  ordinary  of  the  place.  Provided^  that  every 
mtfiiftet  JirrepeJIing  any  (as  is  fptxified  either  in  tbis»  or  in 
the  next  preceding  conditution)  {hall  upon  complaint,  or 
being  required  by  the  ordinary,  fignify  the  cauTe  thereof 
unco  him,  and  therein  obey  his  order  and  direftion. 

By  Can.  109,     If  any  oiFend  their  brethren,  either  by 
adultery,  whoredom,  inceft,  or  dmnkennefs,  or  by  fwear'* 
ing,  ribaldry,  ufury^  or  any  other  uncleannefS|  or  wicked- 
nefs  of  life ;  fuch  notorious  offenders  ihall*  not  be  admitted    • 
10  the  holy  communion,  till  chey  be  reformed. 

2*  Can,  yt.  No  minifter  (hall  adminifter  the  holy  com-  Not  to  be  %imU 
tnunion  in  any  private  houfe ;  except  it  be  in  times  of  ne*  n»ft«ed  in  pm 
ceffity,  when  any  being  either  (6  impotent  as  he  cannot  go  '***  **"  "' 
to  the  churchy  or  very  dangeroufly  iiclc^  are  defirous  to  be 
partakers  of  the  holy  facrament :  upon  pain  of  fufpenfion 
for  the  firft  offence,  and  excommunication  for  the  fecond; 
Provided,  that  houfes  are  here  reputed  for  private  houfes, 
wherein  are  no  chapels  dedicated  and  allowed  by  the  ec^ 
defiaftical  laws  of  this  realm.  And  provided  alfp,  under 
the  pains  before  exprefied,  that  no  chaplains  do  adminifter 
the  communion  in  any  other  places,  but  in  the  chapels  of 
the  faid  houfes ;  and  that  alfo  they  do  the  fame  very  feU 
dom  upon  fuodays  and  holidays:  fo  that  both  the  lords  and 
mafters  of  the  faid  houfes,  and  their  families,  (hall  at  other 
times  refort  to  their  own  parifb  churches,  and  there  receive 
the  holy  communion  at  the  leaft  once  every  year. 

3.  Cam,  aa.     We  do  require  every   minifter  to  give  Ifotice  to  te 
warnine  to  his  pariftiioners  publickly  in  the  church  atfV''^^^ 
morning  prayer,  the  funday  before  every  time  of  his  ad*  oigo. 
miniftring  that  holy  faci'ament,  for  their  better  prepara»> 

tiod  of  themfelves:  which  (aid  warning  we  enjoin  the  faid 
pariftiioners  to  accept  and  obey,  under  the  penalty  and 
danger  of  the  law. 

And  by  the  rubrick;    The  minifter  fhall  always. give 
warning  for  the  celebration  of  the  holy  communion,  upon  * 

the  funday,  or  fome  holiday  immediately  preceding. 

4.  Ruir.     So  many  as  intend  to  be  partakers  of  the  holy  Ntmei  to  be 
communion,  (hall  fignify  their  names  to  the  curate,  at  leaft  f  ^^^  ^^  tbcdaj 
tome  time  the  day  before. 

£.  13  Car.  2.  An  a£)ion  upon  the  cafe  was  brought 
ugainft  a  minifter  for  refufing  the  facrament  to  another, 
and  the  jury  found  for  the  plaintiff',  and  gave  damages* 
And  it  was  moved  in  arreft  of  jirdgment,  among  other 
things,  that  the  party  had.  not  fet  forth  in  his  declaration, 
that  he  gave  notice  according. to  the  ftatule.;  nor  that  he 
•was  a  pariftiioner  of  that  paiiibs  without  which  the  mi- 
nifter 
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nifter  migbt  not  admit  'hito  bfttbc  laws  of  the  chunks 

But  tbefe  poinli  appear  not  to  have  come  under  confic'c'a«> 

tion,  bec«u(c  aoocher  exception  was  of  jtrdf  adjudged  to 

be  fatal.  Vis.  Tbat  the  pl^i^tifF  declared   for  not  admini* 

firing  two  fuodayi,  and  had  not  fet  fonb  tbat  in  the  fecond 

inftance  he  defifed  the  miniAer  to  do  it,  and  yet  imire  da* 

magta  bad  been  given  for  both,     i  Sid.  34* 

WhatBombtr        5»  Jtuir.     There  ihaii  be  no  celebration  of  the  Lord's 

H  rcqoifite  for    foppcf »  cxtept  there  be  a  convenient  number  to  cofnoNi-^ 

pmmuaicitiiia.  ^^^^^^  ^j^^  the  prieft,  According  to  his  difcretion. 

And  if  tlMre  be  not  above  twenty  pcrfons  in  the  parifli 
of  difcretion  to  receive  the  communion  1  yet  there  (hail  be 
no  communion,  except  foor  (or  three  at  the  leafi)  commu* 
nlcate  with  the  prieft. 

And  in  cathedral  uti  collegiate  churches  and  colleges, 
where  there  are  many  priefts  aud  deacons,  they  (bsll  all  re** 
ceive  the  communion  with  the  pcitrft  every  funday  at  the 
leaft,  except  they  hsve  reafonablc  caofe  to  the  contrary. 
CommoaioB  ^*  ^^'  S^*     Whereas  we  have  no  doubt,  but  (hat  in 

faUc.  all  churches  convenient  and  decent  tables  are  provided  aod 

placed,  for  the  celebration  of  the  holy  communion  1  We 
appoint  that  the  fame  tables  ihall  from  time  to  time  be  kept 
and  repaired  in  fufBctent  and  feemly  msnner,  and  covered 
in  time  of  divine  fervice  with  a' carpet  of  filk  or  other  de- 
cent ftuff,  thought  meet  by  the  ordinary  of  the  pisce,  if 
any  quefiion  be  made  of  it,  and  with  a  fair  linen  ^loth  at 
the  time  of  the  miniiVration  as  becometh  tbat  table ;  and 
to  ftand,  faving  when  the  holy  communion  is  to  be  admi- 
nifired,  at  which  time  the  fame  (hall  be  placed  in  fo  good 
(mrt  wttfain  the  church,  or  chancel,  it'  thereby  the  minifter 
m9iy  be  more  convenic ntly  heard  of  the  communioanu  in 
hia  prayer  aod  minifirauon,  and  the  conununicants  alfo 
inore  convenientiv  and  in  more  number  may  communicate 
with  the  fald  mmifter. 
Breta  and  viae  J*  By  Cam.  to»  The  diorchwardena,  agaioft  the  time 
IP  be  provided*  of  every  communion,  fliall  at  the  diarge  of  tbe  parilb,  with 
tbe  advice  and  direfiion  of  the  minifier,  provide  a  fufficient 
quantity  of  fine  white  bread,  and  of  good  aod  wholefome 
wine,  for  the  number  of  communicants  tbat  fliall  receive 
there;  which  wine  flidl  be  brought  to  the  tommuOion 
table,  in  a  clean  and  fweet  ftandtng  pot  or  ftoop  of  pewter, 
if  not  of  purer  metal* 

And  by  che  ruhrick  :  The  bread  and  wtoe  for  the  too* 
iBNaofon  ffluiU  be  provided  by  the  osrase  and  ckurohwardena 
nt  tbe  charges  of  die  parifli. 
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>  In  the  cafe  of  FranUyn  and  the  mafter  and  brethren  of 
St.  Cr$ft:  T.  1711.  Altho' bj  the  endowment  the  vicar 
was  to  nnd  the  (acramenr  wine  >  yet  the  court  were  of  opi* 
nion  it  (hojuld  be  found  by  the  parifliioners^  according  10 

the  canon.    Bunt.  79.- --It  had  been  better  to  have  faid, 

^a^Sng  to  tbt  TtArick  ;  which  ia  eftabiiflied  by  aft  of  par- 
liament. 

And  ro  take  away  all  occafioo  of  diflention  and  fuperfti- 

tiotty  which  any  perfon  hath  or  might  have  concerning  the 

bread  and  wine;  it  (hall  fufBce  that  the  bread  be  fuch  as  is 

ufua)  to  be  eaten,  but  the  beft  and  pureft  wheat  bread  that 

-  conveniently  may  be  gotten*  ; 

8*  In  the  rnlnVi  in  the  commonion  fenrice  of  the  2  Ed»  6.  Oflfeitary, 
if  was  ordained,  that  *^  whylet  the  dearkcs  do  fyng  the  of- 
^^  fertory,  fo  many  as  are  difpofed.  fliall  offer  to  the  poore 
<^  mennes  boxe,  every  one  according  to  his  babilitie  and 
'^^  charitable  mynde." 

And  by  the  pseient  ruirJik:  Whilft  the  fentences  of  the 
offertory  are  in  reading,  the  deacons^  churchwardens,  or 
other  fk  perfon  appointed  for  that  purpofe,  fliall  receive 
the  alma  for  the  poor,  and  other  devotions  of  the  people, 
|n  a  decent  bafin  to  be  provided  by  the  parifli  for  that  pur- 
pofe,  and  reverently  bring  it  to  the  priefl,  who  ihali  hum- 
bly prefent  and  place  it  upon  the  holy  table* 

And  after  divine  fervice  is  ended,  the  money  giten  at  the 
-offertory  (ball  be  difpofed  of  to  fuch  pious  and  charitable 
ufes,  as  the  minifter  and  churchwardens  fliall  think  fit; 
wherein  if  they  difagree,  it  fliall  ht  difpofed  of  as  the  or* 
dinary  Qiall  appoint, 

9.  Ruhr*    'Such  ornaments  of  the  church,  and  of  the  Habit  of  tfe 
minifiers  thereof,  at  all  times  of  trf^ir  miniftration,  fliall  minifter  officUt* 
be  retained  and  be  in  ufe,  as  were  in  the  church  of  Eng*^''**  *    * 
land  by  the  authority  of  parliament  in  the  fecond  year  of 
the  reign  of  king  Edward  the  fixth* 

Af^hj  the  rubrick  of  the  a  Ed,  6-  it  is  ordained,  that 
upon  th^  day  and  at  the  time  appointed  for  the  minifiration 
of  the  holy  communion,  the  prieft  that  fliall  execute  the 
holy  miniftry  fliall  put  upon  him  the  veflure  appointed  for 
that  mtniflration,  that  is  to  (ay^  a  white  albe  plain,  with  a 
veflment  or  cope  :  and  where  there  be  many  priefts  or  dea- 
conit,  there  fo  many  (hall  be  ready  to  help  the  prieft  in  the 
miniftration,  as  Ihall  be  requifite)  and  fliall  have  upon 
them  likevrife  the  veftures  appointed  for  their  miniflry,  that 
is  to  fay,  albes  with  tunacles. 

And  whenfoever  the  hifliop  fliall  celebrate  the  holy  com* 
ypunion  in  the  cbur(h»  or  execute  any  other  publick  minif- 

tration^ 
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tratipn  ;  he  ihall  have  upon^  bini,.  befidbs  his  rochet,  a 
furplice  or  albe,  and  a  cope  ot  .veftm^nt,  and*  alfo  Mt 
paftor^I  ftaff  in  his  haod,t  "Ot  ti(t  bom  or  faolden  bjr  bis 
chaplain.  ,  *  '•      «     « 

ID.  jfrt.  28.  Tranfudftantiacion  (or  the  change  of  the 
fubftance  of  breab  and  wine)  in  the  fupper  of  the  Lord 
cannot  be  proved  by  holy  writ;  but  it  is  repugniDt  to 
the  plain  words  of  fcripture,  overthroweth  the  nature 
.  of  a  facrameiity  and  hath  gitf en  occafion  to  many  fupci- 
Hitions. 

And  by  the  fiatute  of  the  25  C  a*  €.  a.  the  declaration 
required  as  a  qualification  for  offices  is  as  follows;  *^  I 
**  A.  B«  do  declare,  that  there  is  not  any  (ranfubftantiation 
*^  in, the  facrament  of  the  LordVfupper,  or  in  the  elemeon 
^'  of  bread  and  wine,  at  or  after  the  confecration  thereof 
**  by  any  perfon  wbatfoever.*' 

1 1.  By  Can.  27.  No  minifter,  when  be  celebratetb  the 
communion,  (ball  wittingly  adminiftcr  th£  fame  to  any  but 
to  fuch  as  kneel ;  under  pain  of  rufpenfion. ' 

And  by  the  ruhrick  at  the  end  of  the  communion  ofice: 
Whereas  it  is  ordained  in  this  office,  fo^  the  adminiftration 
of  the  Lord's  fupper,  that  the  communicaiOts  fliould  le^ 
cetve  the  fame  kneeling  (which  order,  is  well  meant  for  a 
fignification  of  our  humble  and  grateful  acknowledgmeat 
-  of  the  benefits  of  Chrift  therein  given  to  all  worthy  re- 
.  ceivers,  and  for  the  avoiding  of  fuch  profanation  and  di^ 
order  in  the  holy  communion  as  might  other  wife  enfue,) 
yet  left  the  fame  kneeling  (hould  by  any  perfons,  either  out 
of  ignorance  and  infirmity,  or  out  of  malice  andobftinacy 
be  fiiifconftrued  and  depraved ;  it  is  here  declared,  that 
thereby  no  adoratiofl  is  intended,  or  ought  to  be  done, 
cither  unto  the  facramental  bread  and  wine  there  bodily 
received,  or  unto  any  corporal  prefence  of  Chrift's  natural 
fle(h  and  blood  ^  for  the  facramental  bread  and  wine  remain 
ftill  in  their  very  natural  fubftances,  and- therefore  may  not 
be  adored  (for  that  were  idolatry,  to  be  abhorred  of  all 
faithful  chriftians) ;  and  the  natural  body  and  blood  of  our 
faviour  Chrift  are  in  heaven,  and  not  here ;  it  being  againft 
the  truth  of  Chrift's  natural  body,  to  be  at  one  time  in 
more  places  than  one. 

12.  Art,  30.  The  cup  of  the  Lord  is  not  to  be  denied 
to  the  lay  people;  for  both  the  parts  of  the  Lord's  faa^ 
ment,  by  Chrift's  ordinance  and  commandment,  ought  to 
be  miniftred  to  all  chriftian  men  alike. 

And  by  the  ftatutc  of  the  1  EtL  6.  cl  i.  Forafmuch  as 
it  is  more  agreeable  to  the  firft  iaftitution  of  tbq  (aid  facr^ 

menti 


iTienty  and  more  conformable  to  the  common  ufe  and  pf  ae« 
lice  of  the  apoftles  and  of  the  primitive  church  for  above 
500  yeaVs  after  Chrift's  afcenfion^  that  the  fame  (hould  be 
adminiftred  under  both  the  kinds  of  bread  and  wine,  than 
under  the  form  of  bread  only  ;  and  alfo  it  is  more  agreeable 
to  the  firft  inflicution  of  Chrift,  and  to  the  ufage  of  the 
apofties  and  the  primitive  church,  that  the  people  (hould 
receive  the  fame  with  the  prieft,  than  that  the  prieft  (houid 
receive  it  alone :  it  is  therefore  enadfed,  that  the  fald  moft 
blefled  facrament  be  commonly  delivered  and  miniftred 
unto  the  people,  under  both  the  kinds,  that  is  to  fay,  of 
bread  and  wine,  except  ncceffity  otherwife  require.  And 
alfo  that  the  prieft  which  (hall  minifter  the  fame,  (hall  at 
the  leaft  one  day  before,  exhort  all  perfons  which  (hall  be 
prefent,  tikewife  to  rqfort  and  prepare  themfelves  to  receive 
ihe  fame.  And  when  the  day  prefixed  cometh,  after  % 
godly  exhortation  by  the  minifter  made  (wherein. (hall  be 
further  exprefTed  the  benefit  and  comfort  promifed  to  them 
which  worthily  receive  the  holy  facrament,  and  danger 
and  indignation  of  God  threatned  to  them  which  (hall 
prefume  to  receive  the  fame  unworthily,  to  the  end  that 
every  man  may  try  and  examine  his  own  confcience  before 
he  inall  receive  the  fame)  the  faid  minifter  (hall  not  with- 
out a  lawful  caufe  deny  the  fame  to  any  perfon  that  will 
devoutly   and  humbly  dcfi re [  it,-  Not    condemning 

hereby,  the  ufage  of  any  church  out  of  the  king^s  domi- 
nions,    f.  7. 

13.  Ruhr.     If  any  of  the  bread  and  wine  remain  un-  Bread  and  wme 
confecrated,  the  curate  (ball  have  it  to  his  own  ufe;  but  rem4ia ng. 

if  any  remain  of  that  which  was  confecrated,  it  (ball  not 
be  carried  out  of  the  church,  but  the  prieft,  and  fuch  other 
of  the  communicants  as  he  (hall  then  call  unto  him,  (hall 
immediately  after  the  bleffing,  reverently  eat  and  drink  the 
fame. 

14.  By  a  conftjtution  of  archbifhop  Langton^  it  is  en-  oMacmntHut 
joined,  that  nofacramnt  of  the  church  Jhall  be  denied  to  any  to  the  mm-.Her. 
§ne^  upon  the  account  of  any  fum  of  money:  but  if  any  thing 

bath  been  accuftomed  to  be  given  by  the  pious  devotion  of  the 
faithful^  juftice  Jhall  be  done  thereupon  to  the  churches  by  the 
ordinary  of  the  place  afterwardu     Lind.  278. 

Upon  ihf  account  of  any  fum  of  money]  Ufed  to  be  paid 
or  taken  in  the  adminiftration  of  any  of  the  facraments. 

Hath  been  accuftomed  to  be  given]  That  is,  of  old,  and 
for  fo  long  time  as  will  create  a  prefcri ption,  altho'  at  firft 
given  voluntarily  \  for  cbey  who  bav&  paid  fo  long,  are 

prefumed 


prefamed  at  firft  to  have  bound  thcmfelyes  volantarily  there- 
unto.   Idn 

,  And  by  the  ruhrici  :  Yearly  at  eafter^  every  parifbioner 

fhall  reckon  with  the  parfon  vicar  or  curate,  or  his  or 

their  deputy  or  deputies ;  and  pay  to  tbcm  or  him  all  ec« 

clefiaftical  duties,  accufiomabiy  due  then  and  at  that  time 

to  be  paid. 

flow  often  ?B        15-  By  the  ancient  ionon  latu^  every  layman  (not  proht* 

the  year  to  be    bited  by  crimcs  of  a  heinous  nature)  was  required  to  com* 

adflvniftred.      o»unicate  at  leaft  thrice  in  the  year,  namely,  at  eafter, 

whitfuntide,  and  chriffmasi   and  the  fecular  clergy  not 

communicating  at  thofe  times,  were  not  to  be  reckoned 

amongft  cathohcks.    GH/.  387. 

And  by  tbe  tuirUk  in  the  book  of  common  prayer ;  every 
parishioner  (ball  communicate  at  tbe  leaft  three  times  in  the 
year»  of  which  eafter  to  be  one^ 

And  by  Can.  ^u  In  «vcry  parifh  church  and  chapel 
where  facraments  are  to  be  adminiftred«  the  holy  commu- 
nion (hall  be  adminifired  by  the  parfon  vicar  or  minifter,  fo 
often,  and  at  fucb  times«  as  every  pariQiiooer  may  commu- 
nicate at  the  leaft  thrice  in  the  ye«r»  wbeitof  the  feaft  of 
eafler  to  be  one:  according  as  ibey  arc  appoiated  by  the 
book  of  oommoa  prayer. 

And  the  cburchwardeos  or  queflmeo,  and  their  affiftants, 
Audi  mark  (as  well  as  the  mioiSer)  whether  all  and 
every  of  the  parilbiooers  come  fo  ofcen  every  year  to  tbe 
holy  communion,  as  the  laws  and  conftitittioas  do  require^ 
Cwr.  28. 

And  ihall  yearly  within  forty  days  after  oifter  exhibit  to 
the  bifliop  or  his  chancellor,  the  names  and  fiiroames  of  all 
the  pariftiioners  as  well  men  as  women»  which  being  of 
the  age  of  fixteen  years  received  not  the  oommunioo  at 
eafter  before.    Com*  i  1  a. 

By  Can.  24*  All  deans,  wardcnSt  mafters  or  heads  of 
cathedral  and  collegiate  chuiches,  pcebendaties,  canons, 
vicani,  petty  canons,  finging  men,  and  all  others  of  tbe 
foundation,  fliall  receive  the  communion  four  times  yearly 
at  tbe  leaft 

And  by  Can.  23.  In  all  colleges  and  halls  within  both 
the  untvcriitJes,  the  mafters  and  fellows,  fuch  eipecially 
as  have  any  pupils,  (hall  be  careful  that  all  their  faid  pu« 
pits,  and  the  reft  that  remain  among  thcm^  do  dil^;ently 
frequent  publick  fervice  and  fermons,  and  receive  the  holy 
communioxi,  which  we  ordain  to  be  admioiftred  in  all 
fuch  colleges  and  halls,  the  firft  and  fecood  fuoday  of  evety 
month  I  requiring  ail  the  faid  mafters  fellows  ano  fcbolars, 

7  and 
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and  all  the  re(t  of  the  (ludenls,  officers,,  and  all  other  the 
fefv;int9  there,  fo  to  be  ordered,  that  every  one  of  them 
Ihali  communicate  four  times  in  the  year  at  the  leaft, 
kneeling  reverently  and  decently  upon  their  knees,  ac« 
cording  10  the  order  of  the  coniimunioii  book  prefcribed  in 
that  behalf, 

1 6.  By  the  i  Ed,  6.  r.  i.   Whofoever  fliall  deprave  de*  Penalty  of  de. 
fpUeor  contemn  the  moft  blcflcd  facracnent  of  the  ^^y\'^l^^^^l^' 
and  blood  of  our  Saviour  Jefus  Chrift,  commonly*  called 
the  facrament  of  the  altar,  and  in  (ciipture  the  fupperand 
table  of  the  Lord,  the  communion  and  partaking  of  the 
body  and  bluod  df.Chrift,  in  contempt  thcreof»  by  any 
contemptuous  words,  or  by  any  words  of  depraving  de« 
fpifing  or  reviling,  or  whofoever  (ball  advifedly  in  any 
ochetf  wife  contemn  defpife  or  revile  the  faid  mod  blcfled 
facrament,  contrary  to  the  tSeA%  and  declaration  above* 
faid  \   fliall  fuScr  imprifonment  of  his  body,  and  make 
fine  and  ranfom  at  the  king^s  will.     And  thejuftices  of 
the  peace,  or  three  of  them  at  kaft,  whereof  one  to  be 
of  the  quorum,  (hall  have  power  to  take  information  and 
acciiiation  by  the  oaths  of  two  witnciTes }  and  after  fuch 
accttCition  or  ioformaiion  fo  had,  to  inquire  by  the  oaths 
o*  m^elve  men,  in  every  their  four  quarter  (rifioas  yearly 
to  be  holden,  of  all  and  Angular  fuch  accufatioos  or  iofor- 
nnations  iv  be  bad  or  made  of  any  the  oiFencea  aforeiaid  ; 
and  upon  every  fuch  accufation  and  information,  the  o^ 
fender  (hall  be  inquired  of  and  indi£led  before  the  faid 
juftices,   or  three  of  them  as  aforcfaid,  of  the  (aid  oon-* 
tempts  and  offences,  by  the  verdiA  of  twelve  meo,  if  the 
maitter  of  the  faid  accufation  and  inibrmatioft  (haU  (ireoi  to 
the  faid  jury  food  and  true.    f.  i. 

And  the  faid  juftices^  or  three  of  thrna  at  aforefaid,  bo- 
fore  whom  aoy  fuch  prefentmen(  information  and  accufa^ 
tion  (ball  be  m^Je,.  (ball  examine  the  accufers  what  other 
wiEneiTes  were  by  and  prefent  ac  the  time  of  ibe  commit- 
ting  the  offence,  and  how  many  others  than  the  accufers 
have  knowledge  thereof  i  and  (hall  have  power  by  iheir 
diicrecion,  to  bind  by  recognisaact  u  well  the  faid  ac« 
cufera,  as  all  fuch  other  perfone  whom|  the  (aid  accufers  * 
Iball  deckire  to  have  knowkdgo  of  the  offences  by  them 
pce^oted  and  informed,  every  of  them  in  5 1  iq  the  king 
to  appear  before  the  faid  juiUcea  before  whom  the  oieuder 
(hall  be  tried  at  the  day  of  trial  and  deliverance  of  fuch 
offender,     f.  2. 

And  the  faid  judices,  or  three  of  them  as  aforefaid, 
fksAl  have  pavrer  to  make  process  againft  every  perfon  fo 

indicted, 
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!iidi2}ed,  by  two  capias's  and  an  exigent  and  by  capias  ut- 
lagatum  into  all  the  places  within  this  realm ;  and  upon  the 
appearance  of  the  offender,  to  determine  the  offences  afbre- 
faid :  and  the  faid  juftices^  or  three  of  them  as  aforefaid, 
fhall  have  power  to  let  any  fuch  perfon  To  indited,  upon 
fufficient  fureties  by  .their  difcretion,  to  bail  for  their  ap- 
pearance to  be  tried,     f.  3. 

Provided,  that  the  faid  juftices  at  their  quarter  fcffioni 
where  any  offender  (ball  be  or  (land  indited  of  any  of  the 
faid  offences  {hall  dire£b  a  writ  in  the  king's  name  to  the 
biOiop  of  the  diocefe  wherein  the  offence,  is  fuppofed  to  be 
committed,  willing  and  requiring  the  faid  bi(hop  to  be  in 
his  own  perfon,  or  by  his  chancellor,  or  other  his  fufficient 
deputy  learned,  at  the  quarter  leflions  lit  the  faid  county  to 
be  holden,  when  and  where  the  faid  offender  (hali  be  ar- 
raigned and  tried,  appointing  to  them  in  the  faid  writ  the 
day  and  place  of  the  faid  arraignment ;  which  writ  (ball  be 
of  this  form  :  **  The  king,  &c.  to  the  bi(hop  of  • 

greeting.     We  command  you,  that  you,  your  chancel- 
lor, or  other  yot^r  deputy  fufficiently  learned,   be  with 
our  juft ices  aifigned  to  keep  the  peace  within  our  county 
<«  of  ■  fuch  a  day,  at  our  feffion  then  and  there  to 

be  holden,  to  give  counfcl  ^nd  advifement  to  the  fa(^e 
our  juftices  afligned  to  keep  the  peace*  as  aforefaid,  upon 
the  arraignment  and  delivery  of  the  offenders,  againft 
**  the  form  of  the  ftatute  concerning  the  holy  facramentof 
•*  the  altar/*    f.  4. 

Provided,  that  no  perfon  (hall  be  indided  for  any  the 
faid. offences,  but  within  three  months  next  after  the  of- 
fence committed,     f.  5. 

And  in  all  trials  for  fuch  offences  before  the  faid  juf- 
ticei,  the  perfon  complained  of  and    arraigned    (hall  be 
admitted  to  purge  or  try  his  innocency,  by  as   many  or 
more  witnefles  in  number,  and  of  as  good  honefty  and 
credence,  as  the  witnefles  be  which  depofed  againft  him. 
f.  6. 
SerTic>  whea         '7'  ^^^*  Upon  the  fundays  and  other  holidays  (if  there 
there  ii  nocom-  be  no  communton)  (hall  be  faid  all  that  is  appointed  at  the 
auaiM.  communion,  until  the  end  of  the  general  prayer  for  the 

whole  (late  of  Chrift's  church  milltunt  here  in  earth,  to- 
gether with  one  or  more'  of  the  colleds  there  following : 
concluding  with  the  bleffiog. 


c< 
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Vf  K.  Hawkins  fays,  it  Ceems  to  be  agreed  to  be  a  good 
^^^  exception  to  a  witnefs,  that  be  is  an  infidel :  that 
is,  that  he  believes  neither  the  old  nor  new  teftament  to 
be  the  word  of  God,  on  one  of  which  our  laws  require  the 
bath  (hould  be  adminiftered*     2^  H^}^*  434?. 

Neverthelefs,  inhdels  in  fume  cafes  have  been  admitted 
to  give  evidence. 

Thus  in  the  cafe  of  Omichund  and  Barker^  in  the  court 
of  chancery,  a  Mahometan  was  fworo  upon  the  KorAii. 
2  Eq,  Caf.  Abr.  397. 

And  M.  12  G  2.  At  the  council)  Doc/gi  1738;  Pre- 
fent  the  two  chief  juftices.  On  a  complaint  ojF  Tf^s^  F^^'' 
china  againil  g;eneril  Sabine^  as  governor  of  Gibraltar  % 
Jldtraman  Btn  M^njo,  a  Moor,  was  produced  as  a  wtCnefs^ 
and  fworn  upon  the  Kor^tn.     Sir.  1104. 

Markets.     See  ^jfiXtit*    ' 
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/CONCERNING  marryfng  again;  the  former  huf- 
^^  band  or  wife  being  h'ving;  fee  Tit.  ^Ol^JJ^Qm^; 

Concerning  a  man  niarrying  a  fecond  wite,  the  formei 
wife  being  dead ;  br  fharrying  a  widow  ]    fee  Tit.  JBi- 

Having  firft  premifed,  that  the  ftatute  of  the  26  d  2« 
th,  33.  which  will  cften  octur  in  the  following  fediions^ 
doth  not  extend  to  the  marriages  of  the  royal  family;  aor 
to  Scotland;  nor  to  any  marriages  amongft  the  people  call- 
ed ^uakertf,  or  amongft  ptrrfons  profeffing  the  jewifb  reli- 
gion, wiiere  both  the  parties  are  quakers  or  jews  refpec- 
tcvely  ;  nor  td  dny  marriages  beyond  the  feas.  f.  17,  i8» 
I  will  treat  of  the  matters  contained  under  this  title  in  the 
following  order  ; 

I.  JVbb  may  marry. 
.  ll.  of  marriage  contraRs. 
III.  Of  hanns. 

Vol.  II.  Ff  IV.  0/ 
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IV.  Of  Ucence. 

V.  fFben  and  where  to  befolemmzedi  and  therein 
of  clandeftine  marriages. 

VL  Form  of  folemnization. 

VII.  Fee  for  marriage. 

VIIL  Regifter  of  marriage. 

IX.  Certificate  of  marriage. 

X.  Trw/  of  marriagem 

XL  Divorce. 

XI L  Alimony* 
-  XliL  Elopement. 

» 

I.  ^i&^  wtfy  wjrry. 

I.  P^  D  M.^  ^P^^^  tberi  is  not  the  confeni  ef  both  partiifj 

^^  it  is  no  fnarriage.  Therefore  they  who  give  girls  unto 
boys  in  their  infancy^  do  nothing  ;  unlefs  both  parties  Jhall  con^ 
fint  after  they  come  to  Jhe  age  of  dtfcretion*  Therefore  we  do 
prohibit^  that  from  henceforth  no  perfons^  tnhibemus  ne  dc  cc- 
tero  aliqui,  &c.  fhall  be  joined  together^  where  botb-or  either 
of  the  parties  fhall  not -iave  arrived  to  the  age  appointed  by  the 
laws  and  canons ;  urilefs  fuch  conjun£fian  fhall  be  difpenfei 
withalf  in  cafes  of  necefjity^  for  the  public  welfort.  Lbd. 
272, 

Where  there  is  noty  ff  r.]  Tliis  conftitution  is  taken  out  of 
the  decretals  (a),  and  was  from  thence  transferred  into  the 
body  of  the  Englifh  laws,  in  the  council  at  WeSminfter^  in 
the  year  1 175^    Gihf  415. 

'  Girls  untb  boys  in  their  infancy'^  That  is  under  the  age  of 
feven  years.     Lindw,  272. 

DcT  nothing]  That  is,  as  to  the  bond  of  matrimony  :  nor 
even  as  to  efpoufais,  unlefs  after  the  feventb  year  it  ihall 
appear,  either  by  word  or  deed,  that  they  continue  in  the 
fame  mind :  for  then,  from  fuch  willingnefs  or  confent* 
efpoufals  do  begin  between  them.  I^or  if  after  the  fevenih 
year  compleat,  both  parties  do  continue  in  the  fame  mind, 
this  is  fufficient  as  to  efpoufals*     Lindiv.  272.  ^ 

Unlefs  both  parties  Jhall  confent  after  they  come  to  yearf  of 
difcretion]  The  time  of  agreement  or  difagreement,  when 


{a)  See  C.  30.    !^  a.  and  X,  4.  2.  z. 

tbey 
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they  marry  within  the  marringeable  years,  is  for  the  womah 
at  twelve  or  after«  and  for  the  man  at  fourteen  or  after ; 
*and  there  needs  ro  new  marriage,  if  they  then  agree. 
But  difagree  they  cannot  before  the  faid  ages ;  and  then 
they  may  difagree,  and  marry  again  to  others  without  any 
divorce :  and  if  they  once  afeer  give  confent,  they  can 
never  difagree  afterwards.  If  a  man  of  the  age  of  fourteea 
marry  a  woman  of  the  age  of  ten,  at  her  age  of  twelve 
he  may  as  well  difagree  as  fhe  may,  thouprh  he  were  at 
the  age  of  confirm;  bec^iife  in  contrad^s  of  matrimony, 
cither  both  muft  be  bound,  or  equal  election  or  difagree* 
ment  given  to  both  :  and  fo  on  the  contrary,  if  the 
woman  be  of  the  age  of  confent,  and  the  man  under* 
i  hft.  79. 

Age  determined  ly  the  laws  and  canons^  Which,  as  to 
efpoufals  (as  hath  been  faid)  is  the  age  of  fevcn  years, 
when  infancy  endeth,  both  in  the  one  party  and  in  the 
other;  and  which,  as  to  finiihlng  the  contrail,  is  the 
age  of  twelve  in  the  woman,  and  of  fourteen  in  the  man* 
Lindw.  272.  [b) 

By  the  laws  of  this  realm,  if  a  woman  during  her  mi* 
noricy  be  married  to  a  man  feifcd  of* lands  or  tenements^ 
in  fee  fimple  or  fee  tail,  by  purchafe  or  defcenr,  (he  (hall 
be  endowed  of  the  third  part  of  fuch  lands  and  tenements, 
fo  that  (he  have  accompli fhed  the  aize  of  nine  years  at.  her 
hufband's  death.     Swinh.  Matr^  Con.  f.  7. 

In  cafes  of  necejpty]  Of  which  nece/Iity  the  diocefan, 
without  whofe  licence  they  ought  not  to  contract  matri- 
Dior^y,  (haH  be  thejudge.     Lifidtu.  272. 

For  the  public  welfare]  As  where-  two  princes  conclude  . 
a  peace,  and  for  the  more  afiured  confirmation  thereof, 
match  their  children  in  marriage  :  this  marriage  the  laws 
do  tolerate  as  lawful,  being  made  upon  fuch  urgent  caufe, 
ahhoughotherwife  for  divers  wants  the  fame  were  unlaw- 
ful •     Swinb.  f.  7* 


(^)  In  this  refpedl  the  canon  and  civil  law  agree.  A  fri^ 
mordio  afaiis  /pon/alia  effid  poffunt^  Ji  modo  id  fieri  ab  tttrafue 
perjond  intelligatur,  idejh,  Ji  nonfent  minor es  quum/eptem  anni$^ 
Dig.  23.  I.  14.  Jullinian,  in  dehning  who  may  contrad  Ofia- 
trimony,  requires  that  ih('  pt^ftiea  be  mafculi  quHem  puberes  \ 
fcemina  autem  <viri potentes  i  injl.  j.  rp,,  having  before  declared 
famine  p9fl  impltto*  duoduim  atftios^  ovinimodo^ube/cire  fudiiun" 
tur^  et  mara  poji  excejfum  quqf^rdecim  Mnorum  puberes  exifti* 
mentur*     Cod.  5.  6o»  3. 

Pfa  And 
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And  by  the  26  G.  2.  c.  33.  which  layetb  fundry  re« 

ftraints  upon  marriages,  the  marriages  (as  hadi'  beert  fa1<^ 

of  the  royal  family  are  excepted,     f.  ly.  (^) 

Cnnfent  of  pa*       2.  Mirriages  that  are  made  contrary  to  the  cdlnTent  df 

ren^i«rsuiff*    patents,  are  pronounced  to  be  Invalid  both  by  the  canon 

Uian),  ^^^  ^-y'l  ]2^ .  2^^  ^i^g  chutch  did  fometimes  atnathematit^ 

fuch  as  married  without  the  confent  of  parents.  But 
yet  when  Tons  and  daughters  arrive  at  a  competent  age» 
and  are  endowed  whh  the  ufe  o(  flrong  reafon,  they  mij 
of  themfelves  contract  marriage  without  thrs*  coAfent :  for 
it  is  reafonabie  that  children  fliould  be  left  at  Kberty  tit 
jiothing  more  th^h  in  martiage,  becaufe  their  future  hap<^ 
ptnefs  in  this  life  depends  i^pon  it.  By  the  civil  law  in* 
deed^  an  emancipated  fon  might  have  contraded  marriage 
without  his  father's  confent :  but  a  fon,  under  the  power 
of  his  father,  could  not  do  it  without  his  father's  appro* 
bation.  And  as  childt'err  n^e  a  reverential  obedience  to 
their  parents,  fons  at  this  day  under  twenty-five  years  of 
age,  and  daughters  ur>der  twenty,  are,  in  Holland  and 
other  countries  governed  by  the  civil  law,  forbidden  td 
mariry  without  their  parents  confent:  But  if  they  ex^ 
ceed  the  faid  .rcfpe£iive  ages,  the  bare  diil'ent  of  parents, 
without  a  f^fficienc  caufe,  is  not  a  legal  impediment  trf 
hinderehem  from  cuncrafting  marriage.  Jyi.  Par.  362.  (d) 

But 


* 

{c)  But  by  the  12  G.  3.  r  ti^  No  defcendant  of  his  late 
inajefty  Geo.  11.  (other  ihan  the  iifuc  of  pnnceiTes  married 
of  who  may  marry  ioto  foreign  families)  (hall  be  capable  of 
contra^ing  matrimony  without  the  previous  confent  of  his 
majefly,  liis  heirs,  '&c,  ilgnified  chder  the  great  feal,  declared 
in  council,  and  entered  lii  the  pfivy*council  booles;  and  tvtrf 
marriage  of  any  fuch  descendant,  without  fach  confent,  fball 
be  null  and  void.  But  iii  csie  any  defcendant  of  Geo.  II. 
being  above  2$  years  old,  (hall  perfift  to  ^ontrad  a  marriage 
difapproved  of  by  his  majeily,  fuch  defcendant*  after  giving 
twelve  monihs  notice  to  the  pri\y  council*  may  con  trad  fuch 
marriage,  and  the  fame  may  be  duly  fblemniced,  withoot  the 
previous  confent  of  his  majefty;  and  fuch  marriage  (hall  be 
gbod  except  both  honfes  of  parliament  (hall*  before  the  ex* 
piratiofi  of  the  faid  twelve  months*  declare  their  difapproba* 
iron  thereof;  And  perfons  who  (hall  wilfnlly  folemniie*  ei 
affift  at  the  celebration  of  foch  marriage,  witboitt  fich  con- 
feift,  (hall*  on  cohvidion*  incur  the  penalties  provided  by  thi' 
ftacute  of /rir^«a/rr*  16  R»  t. 

{d)  By  the  civil  law,  as  fixed  by  the  emperor  JaiKnian,tEt 
previous  coafent  of  dr^ft  parencs  hi  Whofe  fktktwiU  fmoif 
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But  by  the  law  of  England,  full  age  is  When  a  ptrtot^ 
•ither  male  or  female,*  hath  atUiined  (o  the  age  of  tweotyr 
one  years  compleat.  And  accordingly,'  by  the  26  G«  a* 
^«  33*  it  is  ena^ed  as  follows;  viz.  All  marriages filem^ 
nizid  by  licence  whtre  ilther  of  the  parties y  not  hong  a  wi*' 
dower  or  widotUt  Jhall  be  under  the  ag4  of  twenty^om  years^ 
vubich  Jhall  be  had  without  the  confent  of  4he  father  of  fuch  9f 
the  parties  Jo  under  age  (if  tb^  ^ving}  fir  ft  had  and  obtained: 
pr  if  deady  of  the  guardian  or  guardian^  of  the  perfon  of  thi 
fartyfo  under  age^  lawfully  appoifUed^  or  me  of  them  j  and  if 
there  Jhall  be  }w  fuch  guardian^  then  of  the  mother y  if  living 
etnd  unmarried ;  or  if^  thtre  /»/  ffo  mother  living  and  unmar* 
riedy  then  of  a  guardian  or  guardians  of  the  perfon  appointed 
by  the  court  of  chancery Jhall  be  vsi4*     f.  1 1. 


the  children  were,  was  necefTary  iq  enable  them  to  contraft 
roatrimony.     The  necciTity  of  this  coofent  arofe   from  two 
IbiQrces;  1.  from  the  general  reverence  due  t?y  children  to  pir 
rents*  which  is  a  principle  common  to  all  nations:  2.  front 
the  natdre  and  rights  of  \YiAi patria  potejlas,  which  was  pecii- 
liar  10  the  Roman  fyftem  of  jurifprudence.     Hence  it  is  vtij 
properly  faid  in  the  Inftitotes,  that  the  coni'enc  of  pai^ts» 
Of  civiJis  et  ^atifralit  ratio  Juadet.  I.   10.  in  proem.      If  the 
child  was  a  female,   by  the  con  trad  of  marriage  flie  pafied 
from  the  power  of  her  father  or  grand  father,  to  that  of  her 
hpiband  or  his  progenitor.    The  confent  of  her  parent,  chert- 
fore,  was  necefTary  lo  a  meafure  which  deprived  him  of  fo  im- 
portant a  ri?ht.     Sons,  infleed,  remained  fobjeA  to  patprnal 
^wer  notwithRandfng  their  marriage ;  but  here  again  reafpoa 
jpecnliar  to  the  civil  law  rendered  the  confent  of  the  parent  re- 
quifite;  for  the  law,  at  the  fame  time  that  it  gave  power  to  the 
parent,  bellowed  very  important  rights  on  the  children,  while 
they  remained  in  that  power,  they  being fuiet  neceffariiberedesi 
It  therefor^  confiderfd  it  as  a  very  great  hardihip  to  have  foch 
nn  heir  impofcd  on  the  head  of  the  family  againft  his  confent* 
Inft.  1.  II.  7.  Di^.  4.  15.  iz.  §  3.  Thefe  latter  reafons  do  not 
apply  to  tbejarifprttdence  of  thofe  nations  who  derive  their  ort* 
£10  from  the  Germans,  to  whom  this  pair  ia  pot  eft  as  was  unknownt 
and  with  whom  the  marriageof  children  of  either  fex  operated 
as  an  emancipation  from  parental  aathority.  See  on  this  fabjed, 
fieiuecciuj  Blem.  Jnr.  Germ.      Lib,  1.     §  164.  168.     Saudi 
Deeitf  Lib.  i.Tif  j,  Def.  5.   ^   Vinnius  ad Inft.  \\  9.     Any 
reilraints,  therefore,  whith  have  been  laid  upon  marriage  by 
them,  have  proceeded  folely  from  a  regard  to  the  poblickgoodf 
by  preventing  unwary  yooth  from  being  inveigled  intQimpro* 
per  connexions;  and  a  defire  to  prote^  the  internal  peitce  of 
families,  which  maft  be  feverely  woanded  by  imprudent  con* 
iraXs  of  this  natiire. 
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But  whereas  it  may  happen  that  ibe  guare{tati9r  pift/fer  of 

^ny/iub  party  "to  be  married^  being  fo  under  age  as  afercfdii^ 

may  he  nen  compos  mentis^  or  may  be  in  parts  beyond  the  jeas^ 

^  may  he  induced  unreafonahly  ar.d  by  wndue  motives  to  ahufe 

ihe  truft  repofed  in  them  By  refufing  their  confnt  to  a  preifef 

marriage:  it  is  therefore  ena^ed^  that  in  cafe  any  J  uch  guar  ^ 

dian  or  mother^  ivhoje  conunt  is  made  necejfa^y  as  afo.ejaid^ 

fttallbe  non  compos  mentis^  or  beyond  fea^  or  withold  his  or  her 

conjeM  to  the  marriage  of  any  perfon^  fuch  perfon  dejiroui  fo 

marry  may  apply  by  petition  to  the  lord  chancellor^  who  mof 

proteed  upon  Juch  petition  in  a  fummary  way  \  and  if  the  mar^ 

ria^e  prf>pofedJhal!  on  examination  appear  to  be  proper^  he  Jh^H 

judicially  dec/are  thefamrto  be  fo\  by  qn  order  of  cjurt  \  and 

fuch  order  fhall  be  as  effeSiual^  as  if  fuch  guardian  or  moibtr 

had  conjent-ed.     f.  12. 

And  by  Can.  6%.  No  tninifter,  upon  pain  of  fufpenfioi^ 
for  three  years  ipfo  fa<3o,  fli^ll  celebrate  matrijnon^  be- 
tivecn  any  perfons  when  banns  are  thrice  aflced,  and  no  li- 
cence in  th^t  rcfpeft  neccfTary  \  before  the  p^(^cats  or  gor 
vernors  of  the  parties  to  be  married,  being  .under  the  age 
of  twenty  and  one  years,  fhali  either  perlooaUy,  or  b^ 
fufiiciem  teftimony,  fi^nify  to  him  their  confents  given  CO 
the  faid  m;arriage. 

Pgrfuant  to  which  canon,  about  the  year  1725,  Mr* 
Bridgen,  curate  of  Shoreditch,  London,  having  married  j( 
coupie  by  banns  publifhed  in  that  church,  and  they  ap- 
pearing not  to  be  of  age,  was  articled  againft  beiore  the. 
chancellor  of  London  (Dr.  Henchman),  and  had  feo.teiic^ 
againft  him  as  being  gu  Icy  of  ii  breach  of  the  caoon. 
Mr.  Bri(^geny  being  a  man  of  chara<Ster,  .and  it  appearing 
that  be  was  impofed  upon )  the  chancellor  and  bifliop  <rf 
London  were  willing  to  have  mitigated  the  penalty.  But 
up^n  a  CQnfultation  at  dodors  commons,  it  was  agreed » 
that  the  canon  having  fixed  a-  penalty,  without  leaving 
any  power  in  the  judge  to  mitigate  ic;  he  could  oqly  be 
pronounced  guilty  of  a  breach  of  the  canpn,  and  muft 
undergo  the  penalty  of  jit.  Mr.  Bridgen  appealed  to  the 
arches ;  where,  after  deliberation,  the  fent^nce  was  con* 
nrmed.  Then  he  petitioned  the  archbiftop  of  Canterbury 
for  a  difpeiifation  of  thec^noo:  but  it  was  agreed  by  atl 
tl}e  civilians,  th^t  as  the  father  qf  th^  young  man  had 
been  at  the  expence  of  profecuting,  and  Mr.  Bridgen  was 
^QWtxStkA  of  a  breach  of  thecanon,  he  had  a  right  to  have 
lawful  punilhment  thereby  directed  to  be  infli^ed.  Ani) 
Mr.  Bridgeh  could  have  no  relief.  But  if  tberp  had  oni^ 
been  a  neccfTary  promoter,  or  an  ex  offiqo  pro(;eff ;  tbejr 
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werc.of  opinion  it-might  betaken  offdMcrctionaU^r,  as  no 
pcrfon  could  be^injured  by  it. 

And  the  late  archdeacon  SlfarpCi  in  bts  viRtatioh 
charges,  is  of  opinion,  tbat  it  is  the  minift^r's  duty^o't^e 
hifflfelf  aflured  of  .the  age,  or  cenfent  of  the  parcrfts  of 
the  parties,  before  he  marries  any  coaple  even  bybannj; 
other wiie  he  will  be  guihy  of  a  breach  of  the   canon* 

But /now  by  the  ftatute  of  the  a6(?.  2.  r.  33.  No 
minlfter  folemnizing  marriages  between  perfons,  both  or 
'  one  of  whom  fliali  be  under  the  age  of  twenty *one  years, 
.after  baans  publiflaed,  (haU  be  punilhable  by  ecciefiaftica] 
cenfure^t  for  folemnizrng  fuch  marriages  without  confent 
of  parents  or  guardians,  whdfe  confenc  is  required  by  law, 
unlefs  he  (hall  have  notice  of  the  diflent  of  fuch  parents 
or  guardians*  And  in  cafe  ihe  parents  or  guardians  or  oite 
of  them,  of  either  of  the  parties  who  (hail  be  under  this 
age  of  twenty-one  years,  fliall  openly  and  publicicly  de- 
clare or  caufe  to  be  declared  in  the  church  or  chapel  wher^ 
the  banns  fliall  be  fo  publifhed,  at  the  time  of  fuch  publi- 
cation, his  diflent  to  fuch  marriage ;  fuch  publfcation  of 
banns  (hall  be  void.     f.  3. 

3.  By  the  25  H»  8.  ^.  22,  (which  Dr.Gibfcn  fays  Is  Lt»1tieai  de- 
repeaicd  by  the  28  H.  8.  c.  7.  /  3.  and  by  the  x  Mar.V^^'' 
fijf.  2*  Cm\^  and  which  Mr.  Ctfy  takes  notice  of  as^repealed, 
but  which  Mr.  Hawkins  inferts  in  his  edition  of  the  (hi- 
tutes,  as  being  in  force  and  unrepealed)  it  is  enacted  a^ 
follows  :  &ince  many  inconveniencies  have  faUtn  hj  reafm  of 
marrying  within  the  degras  of  marriage  prohthiteJ  by  God^s 
laws^  that  is  to  fay^  the/on  to  marry  the  mother  sr  thejleff^ 
^  mother,  the  brother  the  fifttr^  the  father  thefon^s  daughter  or 
his  daughter* s  daughter^  or  the  fon  to  marry  the  daughter  of 
his  father  procreate  and  born  by  his  fieptnother^  or  the  fim  to 
marry  his  aunt  being  his  father*  s  or  mother*  s  fifier^  or  to  marry 
bis  unit's  wfe^  or  the  father  to  marry  hit  fon*s  wife^  or  the 
brother  to  marry  his  brother*s  wife^  or  any  man  to  marry  his 
Viifis  daughter  or  his  unfis  fm*s  daughter  or  his  wife  s  dau^h'^ 
ter*s  daughter  or  his  wfe*s  Jiff  ft ;  which  marriages^  atbeit 
they  be  prohibited  by  the  laws  of  God^  yet  never thelifs  at  fomi 
time  they  have  proceeded  under  colour  of  difpenfation  by  man*t 
power ;  it  is  enaSiedy  that  no  perfon  Jhalt  from  henceforth  marry 
^juithin  the  faid  degrees,     f.  3,'  4. 

Provided^  that  this  article  concerning  prohibitions  of  mar* 
riages  within  the  degrees  aforementioned^  Jhall  always  be  tiken 
find  interpreted  of  fuch  marriages,  where  marriages  were  fo^ 
\$mnized,  and  carnal  knowledge  was  had.    f.  14.  ' 
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And  bf  tbe  aS  H.  8.  c«  7.  (which  is  not  in  Mr.  Haw* 
iins*s  nor  in  Mr.  Cafs  collefiion,  and  wHicb  Dr.  Gikfli 
thinketh  to  be  repealed  i  but  which  Vaugban  and  f^nttris^  iii 
(he|:affB  of  Harrifin  and  Burwell  hereafter  following,  do 
,  fiippofe  $nd  argue  to  be  unrepealed)  it  is  in  like  manner 
cna^ed  thus  :  Sinci  many  iruenifiniincUs  bavifalUn^  hy  rea* 
Jon  rf  tfy  marrying  within  tht  itgrut  of  marriage  prMUui 
by  God*s  law^  that  is  to  fay,  the /on  to  marry  tbo  mother^  lir 
tbi  J{$pm6thtr  tarnaUy  known  hy  bis  father  \  the  brother  the 
Jijier  I  the  father  his  fin*  s  daughter^  or  hii  daugbier^s  da&gB* 
ieri  or  the  fin  to  marry  th§  daughter  of  bis  father^  procrtate 
find  horn  by  his^epmotber ;  er  the  fin  to  marty  bis  aunt,  b^ng 
bis  father's  or  mother  s  fifter  ;  or  to  marry  bis  uncle* s  %mfi^ 
earnaify  known  by  his  uncle  i  or  the  father  to  rkarry  bis  feds 
wife^  carnally  known  by  bis  fin  ;  or  the  brother  to  marry  bis 
,  brother's  wife^  carnally  known' by  bis  brother  %- or  any  mat 
married^  find  carnally  knowing  his  wifo^  to  marry  his  wift^s 
daughter  J  or  bis  wife's  fin*  s  daughter^  or  his  wifis  daughter* s 
daughter t  or  his  wife's  fi/ler.     f,  9. 

And  further  to  declare  the  moaning  of  thefe  prohibitions^  it 
is  to  be  underJlood%  that  if  it  chance  any  man  to  know  canioBf 
any  woman^  that  then  all  and  fingular  ptrfins^  being  in  any 
degree  of  confanguinity  or  affinity  as  is  ab^ve  written  to  any 
of  the  partiis  fi  carnally  offending,  Jhall  bo  deemed  to  he 
within  the  cafes  and  limits  of  the  faid  prohibitions  of  nuo'riage  i 
all  which  marriages,  albeit  they  be  prohibited  by  the  laws 
of  Godf  yet  fometinus  have  proceeded  under  coieur  of  dif- 
ptnjations  by  man's  power.;  it  is  enaited,  that  from  henceforth 
no  perfin  Jhall  marry  within  .  the  degrees  afore  rehearfei. 

f.  I0>    II. 

And  by  the  3a  //•  8.  c.  38.;  (which  was  repeated  in 
part  by  the  2  &  3  Ed.  6.  c.  73.  and  wafs  repealed  in  the 
whole  by  the  i  d^  2  P.  (s^  At,  r.  8*  /  1 9,  but  was  again 
revived  in  part  by  the  i.  EL  c  i*  f  11,  12.  and  fo  left 
as  it  ftood  uponxtie  %bf  ^  Ed*  6.  c,  23.  as  hereafter  fol* 
loweth)  All  fuch  marriages  at  Jhall  be  contracted  between 
lawful  perfotts  (as  by  this  a^  we  declare  all  perfons  to  be  lew- 
ful^  that  be  net  pnhibited  by  God*s  law  to  marry),  fuch  m^r* 
riagef  being  contract  and  fihmnized  in  the  face  of  the  thurcbt 
and  confummate  with  bodily  knowlidgCy  or  fruit  of  childnn  «r 
child  being  had  therein,  betwein  the  parties  fi  married^  Jhall 
be  deemed  lauful^  jidjl  and  indiJJotuble\  notwithflanding  any 
precontract  not  confummate  with  bodily  kn^wled^e,  which  either 
of  f'.e  parties  fi  married  er  both  Jhall  hove  made,  with  any 
other  per  fan,  bifore  the  time  of  contraiiing  that  mesrriage  which 
is  Jotemnized  and  confummate^  or  whereof  fuch  fruit  is  eni 
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£uii  or  may  enfue  as  aforeJaU:  and  notwubftandlrig  any  iiJJ^ 
tenfat'ton^  prgjfcriptton^  law^  or  other  thing  grantid  or  cm" 
firmed  by  a&y  or  atbervaiff  \  and  no  nfervaiim^  or  prohibi* 
iiori^  God's  law  except j  fl)all  trouble  or  impeach  any  marriage 
vntbjUt  the  levitical  degrees  ;  and. no  perfon  fiiall  be  admitted 
in  the  fpiritual  court  to  any  procefs^  plea^  or  allegation  to  the 
contrary* 

And  by  the  2  fsf  3  Ed.  6.  c.  23.  before  mentioned,  it 
is  thus  enaAed:  4f  cone'erning  precontracts^  the /aid  ftatuto 
of  the  32  H.  8.  e.  38.  Jhall  be  repealed^  and  be  of  no  forco 
or  effeSt^  and  be  reduced  to  the  eftate  and  order  of  the  kingU 
eceleftojiical  laws  of  this  realm  \  fo  that  when  emy  caufe  or  con^ 
trah  of  marriage  is  pretended  to  have  been  maJe^  it  Jhall  ie 
lawful  to  the  iifjg^s  eccleJiqftUal  judge  of  that  place,  to  hear 
esnd  examine  the  faid  caufe  ,  and  (having  thefatd  contrast fuf^ 
fciently  and  lawfully  proved  before  him)  to  give  fentencejor 
matrimany^  commanding  folemnization^  cohabitation,  confum* 
mhtion,  tsnd  traifatlon  as  iecometh  man  and  wife  to  have^ 
Mth  infusing'  all  fuch  pains  upon  the  difohedients  and 
difturbers  thereof  as  before  the  faid  Jiatute  he  mfght  bavi  ' 
»^o.     f.  2. 

Provided,  that  this  aSf  do  not  extend  to  make  good  any  oftho 
other  eaufeSy  to  the  dijfolution  or  difannulling  of  matrimony^ 
^bichbe  in  thefatd  a£t  fpoken  of  and  dif annulled  \  hut  that  in 
tdl  othet  caufes  and  other  things  therein  mentioned^  thefatd  a^ 
dofiand  in  force,     f.  4.      .  '         ' 

"  The  degrees  fpecified  in  thefe  fiatutes  are  paxticularly 
fet  forth  in  the  eighteenth  chapter  of  Leviticas,  whereby 
iiot  only  degrees  of  kindred  and  confanguinity,  but  degrees 
6f  affinity  and  alliance  do  hinder  matrimony.  Which  lord 
Coke  illuflrateth  in  this  manner, 

Pf  the  man's  part. 

Pegrees  of  kindred  and  confan*    Degree  pf  affinity  or  alliance  pr^* 
guinity  prohibited.  hibited* 

A  man  may  not  marry  his  A  man  may  not  marry  his 

Mother.  Father's  wife. 

Father's  fifter.  Uncle's  wife. 

Mother's  After,  Father's  wife's  daughter. 

Sifter.  Brother's  wife. 

Daughter.  ^  Wife's  fitter. 

Daughter  of  his  fon  or  dau^h.ter.      Son's  wife  pr  wife'i  daughter. 

Daughter   of  bis  wife's  fon    or 
daughter. 

Of 


Mi 


Gf  the  woman's  part. 


A  woman  may  not  marry  her  A  woman  may  not  mtrry  her 


Father. 

Father's  brother. 

Mother's  brgther. 

Brother. 

Son  of  her  fon  or  daughter. 


Mother's  hufband. 
Aunt's  hufband. 
5.ifter*s  hufband. 
Hufband 's  Jbrother. 
Son  of  b^r  hufband '$  fon  or  dai^gh* 
ter.  k 


And  according  hereunto  a  table  was  fet  forthj  in  the  year  1563,  ais 

followeth: 

An  admonition  to  all  fuch  as  fhall  intend  hereafter  (9  enter  c|i^  ftate 
of  matrimony  godly  and  agreeable  to  the  laws : 

Firfl,  That  they  contrad  not  with  fuch  perfons  as  be  hereafter  ^x- 
preiTcd,  nor^ith  any  of  like  degree,  againft  the  law  of  God,  and  (be 
lawsof  thej^alm. 

Secondly,  That  they  make  no  fecret  contrafls,  without  confent  and 
counfel  of  t^air  parents  or  elders,  under  whofe  authority  they  b^  cpn- 
irary  to  God*s  laws^  and  man's  ordinances. 

Thirdly,  That  they  contrad  not  anew  with  any  other,  upon  diirorca 
find  feparatiqfi  mf^de  by  the  judge  for  a  cime,  the  laws  yet  flandtiig  to 
the  contrary.    , 

A  Vf^n  may  not  marry  hi^ 


Secund^9  gradva  '\n  lin^a  stRsi 
afcendentCf 

Jffin.  Profocrus^  vtlfocrus  magna. 

$ecundus    gradus    inaequalis 
in  linea  tranfverfali  afcen- 

Conf.  Amita* 
iponf.  MaterUra. 
Jlffin'^  Pairui  r$liiia. 
Jiffin.  Avunculi  reliSia. 
Jffin.  Amita  ttxoris. 
Afin^  MffttrUra  uxorh* 


r  Grandmother, 

a  Grandfather's  wife. 

3  Wife's  graodmoth^K 


4  Father's  fifter. 

5  Mother's  (ifler.    • 

6  Father's  brother's  wife. 

7  Mother's  brother's  wife* 

8  Wife's  father's  fif^er. 

9  Wife's  mother's  fifler* 


Priffluj 
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Primus  s^radus  in  linea  redla 
afcendcnte, 

jfjffin.  Socrus. 

Primus  gradus  in  linea  le^ 
defcendentCi 

Conf,  Fiiia» 
yffftn»  priv'tgna, 
yiffin.  Nurus. 

4 

Primus    gradus    squalls    ia 
.  linea  tranrvtrfalt, 

jtffin.  Soror  uxoris* 
Jiffin.  Fratrisnll^a^ 

Secundus  gradus  in  lioea  reSa 
defcendente 


10  Mother. 

1 1  Stepmother. 
la  Wife *s  mother* 


13  Daughter. 

14  W'te's  daughter^ 

15  Spn*s  wife. 


16  Sifter. 

17  Wife's  fifter- 

18  Brother'9  wife* 


19  Son's  daughter* 

20  Daughter's  daughter* 


Cmf.  Neptis  ex  fiUo. 

Corif.  Neptis  ex  fitia,  _ 

Jffin,  PronuruSf  i.  feliSla  mpotis  ex     21  Son's  fon's  wife. 

filio, 
Jffin*  Pronttrtis^  i  reli£ia  nepotis  ex    21  Daughter's  fon*s  wife. 

yf/^n»  Prtvtgni  filia* 
Affin»  Priv'tgna filia^ 


23  Wife's  fon's  daughter. 

24  Wife's  dau^tv>  daughter. 


Secunclus  gradus  inaequalis 
in  Jioea  tranfverfali  de- 
fceitdfinte, 

Cenf,  Neptts  ex  fratre* 

C^ni.  hieptis  ex  for  ore, 

Affin.  Nepstis  ex  fratre  rcliSla, 

Jiffin.  Nepotis  ex  forore  reli&a.      , 

jfffin»  Neptis  uxoris  exfratn. 

yfffin.  Neptis  uxoris  ex  forore. 


25  Brother's  daughter* 

26  Sifter's  daughter. 

27  Brother's  Ton's  wife* 

28  Sifter's  fon^s  wife. 

29  Wife's  brother's  daughter. 

30  Wife's  fitter's  daughter* 


A  woman  may  not  marry  with  her 


Secundus   gradus  in   linea 
re£ta  afcendente^ 


S  Grandfather. 


Conf  AvuSt 


2  Grand- 


i* _^ 
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2  Grandmother*t  hufband. 

3  Hufband't  grandfather. 


S&KXtiASt. 


4  Father's  brother. 

5  Mother's  brother. 

6  Father's  fifter's  hun>and. 
9  Mother's  fiber's  hutb^nd. 
8  Hufband*s  fath^r?s  brother. 
^  Hufband*s  mother's  brother. 


|0  Father. 

]f  Stepf<ithe(« 

^3  Huibaod's  father. 


13  Son. 

14  Hu(band's  fon. 

15  Daughter's  hiifliand. 


16  Brother. 

17  liufband's  brother. 
J  8  Sifter's  hulband. 


19  Son's  (bn. 

ao  Daughter'j  Ton* 

21  Son's  daughter's  hufband.. 

21  Daughter's  daughter's  huiband. 

23  Hufband's  Ton's  Ton. 

24  Hufband's  daughter's  foo. 


25  Brother's  fon. 


Jffin.  Profccer^  vilfiitr  magnm^ 

« 

Secundus  gradus  inaequalla 
in  linea  tranfverfidi  af* 
cendente, 

Cnnf.  Patrtns. 
Conf.  Avunculus. 
Affin,  Amia  nliQuu 
Affin.  Matiriera  f€U£lu{m 
Affin.  Patruus  mariti. 
^iffin^  Avunculus  mat  itL 

Primes  gradus  in  linea  reda 
afcendcnte, 

C$nf.  Patir. 
Affin.  Vitricus^ 
Jiffin.  Socer, 

Primus  gradus  in  li(iea  recta 
defcendente, 

Ctnf.  Fi'iuf, 
Affin.  Priugnus. 
Affm.  Gcntr. 

Primus  gradus  a^qualis  it^ 
linea  tranfverfali, 

Conf*  Fratir» 

A£in^  Levir* 

yljfln.  ^ororis  reliifus. 

Secundus  gradus  in  lin^t 
reda  defcendcnte, 

Conf,  Nepss  exjilio*^ 

CcnT'  Nipcsfxfilia, 

yfffin.  Progeaer^  u  reliHus  neptk  tx 

Jilii. 
Affin.  Pr^iffw^  I.  nli^us  neptis  ^ 

filia. 
Affin.  Privigni  filiui. 
Affin,  Privign€^  ji&uu 

'  Secundus  gradus  inaequalii 
in  linea  tranfverfidi  de« 
fcendente^ 

C^nL  "Nepes  ix fratri. 

26  Sifter's 
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a6  Sifter's  fon.  Conf.  Nepos  ixfiron. 

4jr  Brother's  daughter's  hulband,  -/f^^.  Nepu's  exfratrereji^us* 

28  Sifter's  daughter's  hulband,  -^««  Nepth  tx  for  ore  reli£iu$» 

29  Hu(band*s  brother's  fon.  -/^^.  Livirl  fiUus^  1,  mpos  mariti 

ex/rain^ 

30  Hufband's  fitter's  fon.  Jffin.  Gloris  filius^  u  nepos  mariti 

ix  for  ore. 

1.  It  Is  t(i  be  noted,  that  thofe  perfons  which  be  in  the 
dired  Wht  afcendent  and  defcendent,  cannot  marry  together 
although  they  be  never  fo  far  afunder  in  degree. 

2.  tc  is  to  be  noted,  that  confanguinity  and  affinity 
(letting  and  diflblving  matrimony}  is  contra6^ed  as  well  in 
them  and  by  (hem  which  be  of  kindred  by  the  one  (ide,  as 
in  and  by  them  which  be  of  kindred  by  both  tides. 

^  3.  Item,  that  by  the  laws,  confanguinity  and  afEnity 
(letting  and  diflblving  matrimony)  is  contracted  as  well  by 
unlawful  company  of  man  or  woman,  as  by  lawful  mar- 

4.  Item,  in  cctntradifig  between  |5erfons  doubtful,  which 
be  not  ejcprefled  in  this  table,  it  is  ^oft  fufe  firft  to  con- 
fciU  with  men  learned  in  tfie  laws,  to  underttarid  what  is 
lawful,  what  is  Koneft  and  ekpedknt,  before  the  finifbing 
of  their  contrad^s. 

5.  Item,  that  no  parfoh  tical*  or  curate  (hall  folemnize 
matrimofiy  out  of  his  6t  iheir  cure  or  parifh  church  or  cha- 
pel, atid  (ha)l  not  folemnis^e  the  fame  in  private  houfeil» 
nt>f  lawlefs  orexetnpt  churches,  under  the  pains  of  the  law 
forbidding  the  fame ;  and  that  the  curate  have  their  certi* 
ficates,  when  the  parties  dwell  in  divers  parilhes. 

6.  Itenr\4  the  banns  of  matrimony  ought  to  be  openly 
pronounced  in  the  church  by  the  minifler,  three  feveral 
ibrtdavs  or  feirival  days  \  to  the  intent  that  who  wiU  and 
can  alledge  anv  impediment,  may  be  hearil,  and  that  (lay  * 
may  be  rhade  till  further  trial,  if  any  exception  be  made 
there  agam(i  it,  u port  fufficient  caution. 

7.  Iicm,  Who  (hall  malicioudy  6b]k&  a  frivolous  im- 
pediment a^ainft  i  Uw/ul  rtiatrimony,  to  dittu'rb  the  (ame^' 
\i  fubjcS  tq  the  pain^  of  the  law. 

8.  Item/ Who  (hall  preifum6  to  contra£l  in  the  degrees 
prohibited  (though  he  do  it  ignorantly)  befides  that  the 
ffuit  of  fuch  copulation  may  be  judged  unlawful,  is  alfo  piir- 
nifhable  at  the  ordinary's  difcretioh. 

9.  Item,  If  any  miniUer  (hall  conjoin  any  firch,  or  (Ball 
Vt  prefem  at  fuch  Contrails  makings  he  dught  to  oe  fuf'^; 

pended 
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pended  from  his  miniftry  for  three  years,  suid  Otherwife  to 
bp  puhiflied  according  to  the  laws. 

10.  Item,  It  lb  further  ordained^  that  no  parfon  vicar 
or  curate  do  preach  treat  or  expound,  ofhis  own  voluntary 
invention,  any  matter  of  controveif^j  in  the  fcriptures,  if 
he  be  under  the  degree  of  a  mafter  of  arts,  except  he  be 
licenfed  by  his  ordinary  thereunto,  but  only  for  the  infiruc- 
rion  of  the  people,  read  the  homilies  already.fet  forth,  and 
fuch  other  form  of  do6trine  as  (hall  be  hereafter  by  au* 
thority  publifhed  :  and  (hall  not  innovate  or  alter  any  thing 
in  the  church,  or  ufe  any  old  rice  or  ceremony,  which  be 
not  fet  forth  by  publick  authority. 

So  much  concerning  the  table  of  degrees,  which  by  rea- 
fon  of  the  canon  here  next  following  it  hath  been  thought 
requifit^  to  infert  intire,  together  with  the  previous  admo* 
nitions  and  the  fubfequent  obfervations :  although  fome  of 
the  fald  obfervations  (as  particularly  that  concerning  the 
publication  of  banns  on  feilival  days)  are  now  abrogated. 

By  which  canon  it  is  ordained,  that  no  perfon  Jbail  mar» 

ry  within  the  degrtei  prahlbited  by  thi  laws  of  God^  and  ^jr- 

frejfed  in  a  tahli  fet  forth  by  authority  in  the  year  of  our  Lord 

1563  5  and  all  marriages  fo  made  and  contraffed  fball  be  ad^ 

judged  incejiuous  and  unlawful^  and  canfequenthf  fhall  be  dif" 

fifhed  as  void  from  the  beginnings  and  the  parties  f$  marrigd 

fhall  by  courfe  of  law  be  feparated. ,    Jnd  the  afore faid  table 

/hall  be  in  every  church  publickly  fet  up^  at  the  charge  of  the 

faripi.     Can,  99. 

Before  the  faid  (latute  of  the  32  H.  8.  c.  38.  other  pro- 
hibitions than  God's  law  admitteth,  were  invented  by  the 
court  of  Rome ;  the  dtrpenfation  whereof  they  always  rc« 
ferved  to  themfelves :  as  for  inftance^  in  kindred  and  affinity 
between  coufin  germans,  and  fo  to  the  fourth  degree :  as 
atfo,  carnal  knowledge  of  any  of  the  fame  kin  or  a(finity 
before  in  fuch  outward  degrees.  But  now  by  this  ad, 
all  perfons  at e  declared  t6  be  lawful  to  contra£l  matrimo- 
ny, that  be  not  prohibited  by  God's  law  to  marry  \  and 
that  n6  refervationdr  pnohibition  (God*s  law  excepted)  (hall 
trouble  or  impeach  any  marriage  without  the  levitical  de- 
grees. So  as,  without  queftion,  the  fon  of  the  father  by 
ahother  wife,  and  the  daughter  of  the  mother  by  another 
hufband,  and  fo.  on  the  contrary,  may  marry,  a  Injl.  684. 

For  the  better  underHandlng  of  which  prohibitions,  to- 
gether with  the  grounds  and  limitations  of  them  \  it  may 
not  bjB  improper  to  mention  (ome  fpecial  rules,  which 

have 
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have  been  laid  down  for  that  end,  both  by  lawyers  and  di- 
vines.    As 

Fbttj  that  marriages  in  the  afcending  and  defcendmg 
line,  thajt  is,  of  children  \vith  their  father,  grandfather, 
mother,  grandmother,  and  fo  upwards,  are  prohibited  with- 
out limit ;  becaufe  they  are  the  caufe  (immediate  or  me- 
diate) of  their  being ;  and  it  is  diredly  repugnant  to  the 
order  of  their  nature,  which  hath  aHigned  feveral  duties  and 
offices,  eflential  to  each,  that  would  thereby  be  inverted 
and  overthrown  (/}•  A  parent  cannot  obey  a  child  ;  and 
therefore,  it  is  unnatural  that  a  parent  (bould  be  wife  to  a 
child:  a  parent  as  a  parent,  hath  «  natural  right  to  com- 
mand and  correfla  child;  and  that  a  child,  as  hulband, 
Ihould  command  and  correct  the  fame  parent,  is  unnatural. 
1  o  which  we  may  add,  the  inconfiftency,  abfurdtty,  and 
monftroufnefs  of  the  relations  to  be  begotten,  if  fuch  pro- 
hibition were  not  abfolutc^  and  unlimited.  The  fon  or 
daughter,  for  inftance,  born  of  the  mother,  and  begotten 
by  the  fon  ;  confidered  as  born  of  the  mother,  would  be  % 
brother  or  fifter  to  the  father ;  but  as  begotten  by  him, 
would  be  a  fon  or  daughter.  *  So  the  ifTue  procreate  upon 
the  grandmother,  as  born  of  the  grandmother,  will  be 
uncles  or  aunts  to  the  father ;  but  as  begot  by  the  fon, 
ihey  will  be  fons  or  daughters  to  him,  and  this  in  the  firft 
degrees  of  kindred.     Gihf,  412, 

Further,  there  are  feveral  degrees,  which  although  not 
cxprefsly  named  in  the  levitical  law,  are  yet  prohibited  by 
that,  and  by  the  ftatute  of  the  32  //.  8.  c,  38.  by  parity  of 
rcafon.  Which  is  ihus'iVnidr^icd'inihe reform uiotr^urn[f): 
This  in  the  levitical  degrees  is  to  be  obiVrved,  that 
all  the  degrees  by  name  arc  not  cxprefsly  fet  down  ;.  for 
the  Holy  Ghoft  there  did  only  declare  plainly  and  clearly 
fuch  degrees,  from  whence  the  reft  might  evidently  be  de- 


(e)  Sec  the  opinion  of  the  Judges  delivered  by  C.  J.  Vaaghan 
ID  the  cafe  of  Harri/on  v.  Dr.  JSurivei/,  2  Vent,  18.  Vaugb,  224. 
{ei&  alfo  Grotius  de  J.  B.  et  P,  2.  r.  5.  wiih  which  the  Di- 
geft  agrees  :  jun  gentium  ince/tum  commiitit,  qui  ex  gradu  a/cen- 
ifeniium  n/il de/cendentium  uxorem  duxerit,  23.  2.  68.  And  Dote, 
that  the  degrees  prohibited  by  the  levitical  law  arc  all  within  the 
4th  degree  of  confaogainity,  as  efiabrifhed  by  the  computation 
of  th^  dviltans,  explained  in  the  table  given  by  the  author  in 
title  CISilWiiy  Diftribution  ;  all  collaterals^  therefore,  in  that  de- 
gree or  beyond  it,  may  marry.  See  Mr»  Cbrtftian^s  ndu  u 
I  Bi.  Cf;».-439. 

(/)  f^'  ^3f  «• 

'  duced. 
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duced.  As,  for  example,  where  it  is  prohibited  that  ihfi 
fon  fliall  not  marry  his  mother,  it  followeth  alfo,  that  the 
daughter  (hall  not  marry  her  father.  And  by  injoining 
that  a  woman  (hall  not  marry  her  father's  brother ;  the; 
like  rcafon  requireth  that  ihe  (hall  not  marry  her  mother's 
brother.  To  which  the  fame  book  adds  two  particular 
rules,  for  our  dire£)ion  in  this  matter:  i.  Thai  the  degrees 
which  are  laid  down  as  to  men,  will  hol(|  equally  as  to 
women  in  the  fame  proximity.  2.  1  hat, the  hu(band  and 
-  wife  are  but  one  fltili :  fo  that  he  who  i$  related  to  the  one 
by  confiinguinity,  is  related  to  the  other  by  affinity  in  the 
fame,  degree,     Gihf.j^it. 

Upon  the  foregoing  rdle,  frorh  parity  of  reafon  (which  is 
alfo  acknowledged  and  laid  down  by  the  books  of  common 
law)  refts  the  prohibition  a£ainft  marrying  a  wife's 
fifter  [g)  ;  which  is  well  exprefied,  by  bi(hop  Jiwtl  in  his 
printed  fetter  upon  that  point;  **  Albeit  {(^y%  he)  I  be 
'*  not  forbidden  by  plain  wordj,  to  marry  my  wife's 
**  fi(!er ;  yet  1  am  forbidden  fo  ^to  do  by"  other  words, 
'*  which  by  expoHrion  are  plain,  enougf). .  For  when  God 
**  commands  me  that  I  (hall  /lot  marry  my  bro^her*s  wife, 
"  it  follows  dire£llv  by  the  fame,  thai  he  forbids  me  to 
'^  marry  my  wife's  lifter.  For  between  one  man  and 
'*  two  fleers,  and  one  woman  and  two  brothers,  is  like 
<'  analogy  or  proportion."  And  when  this  point  of  marry- 
ing the  wife's  fifler  came  under  confiJeration  in  the  court 
6f  king's  bench,  M.  25  d  2.  in  the  cafe  of //iV/and  Good^ 
though  it  was,  alledged,  that  r.he  precept  prima  f^cie  feemed 
to  be  only  againft  having  two  fifters  at  the  fame  time,  and 
prohibition  to  the  fpiritual  court  was  granted;  yet  10  the 
Trinify  term,  next  following,  after  (learing  civilians.  t6ey 
granted  a  conrultadon,  as  in  a-  matter  within  the  (latute 
of  the  32  H.  8.  though  the  former  ftatute  of  the  28  Hp  8. 
&ad  never  been  revived,  which  yet  it  virtually  was ;  and 
there,  as  in  the  (latute  of  the  25  //.  8.  the  wife's  After  is 
exprefsly  prohibited.  Glbf,  412,  Faii^h,  202.  2  Keb, 
166. 

Upon  the  like  parity  of  reafon,  in  the  cafe  of  Worthy  and 
JVatkinf$n  (&),  a  confutation  was  granted,  where  one  had 
married  the  daughter  of  the  fifter  of  his  former  wife; 


(^)  2  imfi.  683. 

(^}  21^.254.    iktLt6o.    %j9n*  11%^    2  Si^ivir  jo^ 

2  which 
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which  fas  Sir  John  King  laid  the  argument)  is  the  fame 
degree  of  proximity,  as  the  nephew's  marrying  his  father's 
brother's-  wife ;   and   this  being  exprefsly  prohibited,  the 
other  by  parity  of  feafon  is  folikewife  ;  as  it  had  been  de- 
clared E,  6  J,  in  Renn'tngton%  cafe  (1),  before  the  high 
commiflioners.     Which  point  was  again  argued  T.  i  jfrim 
in  the  cafe  of  Sntuling  and  Nurfey  {k)^  and  confulration 
granted  a3  before,  notwithftanding  the  cafe  of  Richard  Par^ 
fins  [mentioned    by  lord  Cokiy  i  Infl.  235,   in^  which   it 
was  firft  determined  not  to  b&  within  the  levitical  degrees, 
and  prohibition  granted  ;  but  a  confultation  being  awarded 
on  debate  two  years  after,  that  cafe  is  faid  to  have  been 
expunged  out  of  the  firft  inflitute,  by  order  of  the  king  and 
council.     And  this  was  the  very  point  in  which  (prefently 
after  the  making  of  the  a£i}  lord  Cromwell  defired  a  dif- 
penfation  for  one  Mafley,-  who  was  contracted  to  his  fifier's 
daughter  of  his  late  wife:   but  the  archbifhop  denied  it  as 
Contrary  to  the  law  of  God,  and  gave  for  reafon,  that  as 
feveral  perfons  are  prohibited,  which  are  not  expVciTed)  but 
underftood  by  like  prohibition  in  equal  degree  \  fo  in  this 
Cafe,  it  being  exprefled  that  the  nephew  &all  not  marry 
his  uncle's  wife,  it  is  implied,  that  the  niece  (hall  not  l)C 
married  to  the  aunt's  huiband.     Gibf,  41 2*  4 1 3. 

Much  lefs  can  it  be  doubted,  whether  the  like  rule  con- 
cerning parity  of  reafon,  doth  not  forbid  the  uncle  to  iharrj 
his  niece,  which  though  not  exprefsly  forbidden,  ts 
virtually  prohibited  in  the  precept,  that  forbids  the  ne-> 
phew  to  marry  the  aunt;  nor  is  it  of  moment  to  aU 
ledge,  that  the  firft  is  a  more  favourable  cafe,  as  thi:  na» 
tural  fuperiority  is  preferved;  (ihce  the  parity  of  degree 
which  is  the  proper  rule  of  judging,  is  the  very  faqie* 

G/i/.  413-  . 

But  where,  in  the  cafe  of  Harrifon  and  BurweU^  71 

%0  C  !•  in  the  fpiritual  courty  one  had  married  the  wife  of 

bis  great  uncle^  this  was  declared  not  to  be  within  the 

levitical  degrees;  and  accordingly,  after  the  opinion  of  all 

the  judges  taken  by  the  king's  fpecial  command,  a  prohi* 

bition  was  granted.     Gibf,  413.  (/) 

By  the  civil  law,  firft  coufms  are  allowed  to  marry;  but 

by  the  canon  law,  both  firft  and  fecond  coufins  (in  order 

to  make  difpenfations  more  frequent  and  necefiary)'  are 


(f)  Cited  in  Howard  v.  Bartlet,  Hob.  18 1. 
{k)  z  Uttw.  1075. 
(0  yaugh.  2o6.    2  Hnt,  9. 
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(tfohrbited^  Therefore  when  it  is  vulgaily  faid  that  (tft 
coufins  litiay  marry,  but  fecond  coufins  cannot ;  probably 
this  arofe  by  confounding  thefe  two  laws:  for  firft  coufxos 
if^j  marry  by  the  civil  law,  and  fecond  couiins  cannot  by 
the  canon  law.  fVtodCiv,  L.  ii8,  119.  4yL  Par.  364. 
But  now  'by  the  aforefaid  ftatute  of  the  32  H.  8. 
C.  38.  it  is  clcar^  that  both  firft  and  fecond  coufioa 
ipay  marry. 

The  kindred  of  the  hu(band  are  not  of  affinity  to  the 
kindred  of  the  wife ;  and  therefore  the  hufband's  brother 
Oiay  marry  the  wife's  fifter«  as  well  as  the  hufband's  Ton  by 
9.  former  wife  may  marry  the  wife's  daughter  by  a  former 
bulband.  The  affinity  is  terminated  in  the  hufband  himfelf 
Crom  the  wife's  kindred,  and  in  the  wife  herfelf  from  the 
hufband's  kindred.     fVpod  Civ.  L*  119. 

//.  7  IV.  Mains  and  JifhcM.  A  day  was  appointed  to 
hear  counfel^  why  a  prohibition  fliould  not  be  granted 
to  the  fpiritual  court  of  Worcefter,  to  day  a  fuit  againft 
Haim  for  marrying  with  the  hajiard  daughter  of  his  fifter. 
And  it  was  argued  for  the  prohibition,  that  this  is  not  prohi- 
bited by  any  law,  for  there  is  neither  affinity  nor  coofanguin- 
ky,  for  a  baftard  is  nullim  filius.  On  the  contrary  it  was 
argued,  that  the  levitical  law  is  ad  prpximum  fanguinis  mn 
4((</^^/ J  that  the  jews  made  no  difference,  as  to  marriage, 
between  baftards  and  others  \  that  though  baftards  are  de- 
prived of  certain  privileges  by  particular  laws,  yet  the  fame 
reafon  prohibits  them  from  marriage  as  others :  and  by 
this  rule  a  man  might  marry  his  own  baftard  ;  which  doubt- 
lefs  could  not  be  allowed.  And  the  court  inclined  not  to 
grant  a  prohibition ;  but  the  caufe  was  adjourned,  and  it 
appears  not  what  became  of  it.  L»  Raym.  68.  5  Med, 
i68.    Gill/, /^i  2* 

In  the  cafe  of  EUdrton  zni- GaJIrel:  where  Ellerton  bad 
married  the  daughur  oftbi/iftir  ofhisformir  wife^  this  w;is 
declared  to  be  within  the  prohibition  of  the  levitical  de- 
grees.   Gibf.  ^i%*    Comjns^  ^iS. 

If  a  man  marry  one  within  the  degrees  prohibited,  the 
ifllie  between  them  is  not  by  the  common  law  a  baftard, 
until  there  be  a  divorce ;  for  hy  that  law,  the  marxiage  is 
not  till  then  void.    God^r  486.  (01) 

Dttinbfsrroiis,  4*  ^^^7  ^^^^^  ^^  dumb,  and  cannot  fpeak,  may  con* 
tradl'matrimony  by  figns  ;  which  marriage  is  lawful  and 
available  to  alt  intenu.    SwifA^  Matr^  G^fu  (t  15% 


(jm)  C§,  Lit.  33. 

5*  Formeriy, 
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5;.  Fornierly^  i{  was  acfjudged,  that  the  ifTue  of  aD  idiot  laiotiaodioBa- 
i^as  legitimate,  and  confequently  that  his  marriage  was^^** 
Valid.  I  Roll's  Mr.  357.  But  by  later  refolutions  it  bath 
been  determined  otherwife,  becaufe  confent  is  abfolutely 
requifite  to  marriage,  and  idiots  are  not  capable  of  cbnfent- 
ing  to  any  thing.  So  alfo  of  a  lunatic,  untefs  the  mar- 
riage was  in  a  lucid  interval:  but  as  it  may  be  difficult  to 
{)rove  the  exad  ftate  of  the  party's  mind  at  the  a«5tual  ce- 
ebration  of  the  nuptials,  therefore  the  ftatute  15  (?.  2. 
£.  30.  hath  provided,  that  the  marriage  of  lunatics  and  per* 
fons  under  phrenzies  (if  found  lunatics  under  a  commiflion, 
or  committed  to  the  care  of  truftees  by  any  a6tW  parlia- 
ment) before  they  are  declared  of  found  mind  by  the  lord 
chancellor  or  the  majority  of  fuch  truftees,  (hall  bfi  totally 
void.     I  Black.  439. 

6.  By  the  ancient  law   of  England,  if  any  chriftian  jewi. 
man  did  itiarry  with  a  woman  that  was  a  jew,  or  a  chrif- 
tian  woman  did  marry  with  a  jew$  it  was  felony,  aod 

the  party   fo  offending  (bould  be   burnt  alive.     3  Injl.  - 
89. 

The  author  of  Fleta  faith,  that  fuch  offender  (hould  be 
buried  alive.    Flrta  54. 

But  where  both  parties  are  jews,  they  are  allowed  to 
marry  $  and  are  not  under  the  reftraints  (as  was  before 
cbferved)  of  the  ftatuteof  the  26  G.  2.  c.  33. 

7.  By  the  civil  la!^,  the  woman  is  forbidden  to  marry  widows. 
tgain,  within  the  ]war  (as  it  is  called)  of  mourning,  unlefs 
there  is  a  fpecial  difpenfation  from  the  prince }  by  reafon 

of  the  uncertainty  to  which  hufband  the  iffue  may  belong, 
and  becaufe  a  reverential  mourning  and  pious  regard  to 
the  memory  of  her  deceafed  hufband  is  in  decency  expe£k« 
ed.     fyoodCiv.  L*  124.     2  Demai,  126. 

And  lord  Coke  fays ;  for  the  avoiding  of  fuch  like  in- 
conveniences, this  was  the  law  before  the  conqueft-— — • 
Let  every  widow  continue  unmarried  for  twelve  months  ; 
and  if  (he  (hall  marry,  let'her  lofe  her  dower,     i  Inft.  8. 

But  the  divine  and  the  canon  law  leave  no  fuch  injunc- 
tions.    Wood.  Civ.  L.  122. 

A^fo  by  the  common  law  of  England,  a  widow  is  not 
prohibited  from  marrying  at  any  time  after  her  hufband's 
death  («). 

/ 

■      ■■■■■»■     ■  1^,         ■  I       I       ■      ■  —    ■■     ■  — — ^— f— — — ■fc^—r ^— ^— 

(/f)  If  a  woman  marry  fo  foon  after  the  death  ofher  ho/band 
that  the  child  may  belong  to  either  father*  it  is  faid  the  child 
,  may  chufe  his  father.    O.  Lit.  8.  «• 
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FriclU.  8.  Langtcn,    Perfans  benchccd  or  in  holy  orders  (half 

not  prc^uv^e  cu  keep  concubines  pulhckly  in  their  houfes, 
nor  eir«-whcre  (hall  h^ve  publirk  accefs  to  them  with  fcan* 
dal.  if  the  concuDines,  after  publick  admonition,  (hall 
not  depart ;  they  (hali  tte  expelled  from  the  churches  which 
they  (hall  fo  prefume  to  defame,  and  they  (hall  not  be  ad-' 
\  iBitted  to  the  facraments     And  if  they  ftill  perfift,  let  them 

be  excommunicated,  and  the  feculaf  arm  he  invoked 
againft  them.  And  the  clerks,  after  canonical  admonition^ 
(hall  be  deprived  of  their  office  and  benefice.  Lind.  125. 
Langton.  If  clergymen  leave  ought  by  their  wills  to 
concubines,  it  (hall  go  to  the  church.     Lind.  166. 

tVitherJbiad.  Clergymen  under  the  office  of  fubdeacon 
may  keep  their  wives  ;  but  fubdeaconsor  above  (ball  leave 
their  women  whether  fuch  women  do  confent  to  it  or  not* 
Lind.  i28» 

Otbo,  Clergymeiy  who  publickly  keep  concubines  (hall 
put  them  away,  on  pain.of  fufpenfion  from  their  office  and 
benefice,     jtihon,  41. 

Otbobon.  None  (hall  let  houfes  to  clerks- who  keep  con« 
cubines.    Athw.  92* 

By  the  1  //•  ?•  ^*  4>  I(  Aiall  be  lawful  to  all  archbt« 
(bops  bi(hops  and  other  ordinaries  having  epifcopal  jurif* 
diSioni  to  punilb  and  chaftife  prieib  clerks  and  religious 
^  mep,  being  within  the  bounds  of  their  jurifdidlion,  as  (hall 

be  convi£led  before  them  by  examination  and  other  lawful 
proof  requifite  by  the  law  of  the  church,  of  advoutry,  for- 
nication, inceft,  or  any  other  fle(hiy  incontinency,  by  com- 
mitting them  to  ward  and  prifon,  there  to  abide  for  fuch 
time  as  (hall  be  thought  to  their  difcretions  cbnvenicot  for 
the  quality  and  quantity  of  their  trefpafs. 

By  the  31  /f.  8.  £•  14.  (which  was  altered  by  the  32 
H>  8.  f«  10.  here  next  following,  and  which  was  finely 
repealed  by  the  i  Ed.  6.  c,  12.}  it  was  enaded  as  follow- 
eih :  A  prieft  keeping  company  with  a  wffi^  to  the  evil 
example  of  other  perfons  ;  (hall  be  guilty  of  felony,  as  (hall 
alfo  the  woman.  And  if  any  pried  Oi^ll  keep  a  concubim,  to 
the  evil  example  of  other  perfons ;  he  (hall  forfeit  his  goods 
and  fpiritual  promotions,  and  be  imprifoned  during  the 
king's  pleafure:  and  if  he  (hall  again  oSrnd,  he  (hali  be 
guilty  of  felony.  And  the  women  (hall  have  like  pUQi(h- 
ment  as  the  priefts. 

*  By  the  32//.  8.  r.  lo.    (which  is  repealed  as  to  xohes 
by  the  2  (^  3  Ed.  6.  c.  21.  here  next  following,  but  con- 
tinues in  its  force  as  to  concubines :)  The  penalties  of  the 
•  afoiefaid  ftatute  of  the  31  //.  8.   are  mitigated  9  and  for 
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both  offences  alike,  the  prleft  (ball  only  forfeit  (as  it  is  there 
exprefied)  for  the'  firft  offence  all  his  goods  and,  fpiritual 
promotions,  except  one ;  for  the  fecond  ofFence,  all  his 
goods,  and  alfo  during  his  life  all  the  profits  of  his  lands 
and  of  bis  fpiritual  promotions ;  and  for  the  third  olFence, 
all  his  goods,  and  alfo  during  his  life  all  the  profits  of  his 
lands  and  of  bis  fpiritual  prooiotions,  and  be  innprifoned 
during  life.  And  the  woman  oflFending,  if  (he  be  unmar- 
ried, (hall  for  the  firft  offence  forfeit  all  her  goods ;  for  the 
fecond  offence,  all  her  goods  and  half  the  iflue  of  her  lands 
during  life;  for  the  third  offence,  all  her  goods  and  thei 
jffues  of  all  her  lands  during  life,  and  imprifonment  du- 
ring life;  if  (he  be  married,  {be  (hall  for  the  firft  offence 
be  imprifoned  for  all  the  term  of  her  life,  at  the  king's 
will  and  pleafure. 

By  the  2  V  3  Ed.  6.  r.  2 1 •  (which  was  repealed  by  the 
I  Mar.  Jtjfn^t*  c.  2.  and  revived  by  the  i  J.  c,  25.)  All 
and  every  law  and  laws  pofitive,  canons,  conftitutions,  an(^ 
ordinances,  heretofore  n^ade  by  authority  of  man  orrly, 
which  do  prohibit  or  forbid  marriage  to  any  ecclefiaftical 
or  fpiritual  perfon  or  perfoos,  of  wnat  eftate  condition  or 
degree  they  be,  or  by  what  name  or  names  foever  they  be 
called,  which  by  God's  law  may  lawfully  marry,  in  all 
and  every  article  branch  and  fentence  concerning  only  the 
prohibition  for  the  marriage  of  the  perfqns  aforefaid,  (hall 
be  utterly  void  and  of  none  effe£t. 

Arfd  by  the  ^i^bEd  6.  c,  I2.  (which  alfo  was  re- 
pealed by  the  i  Mar.fejf,  2.  e.  2.  and  revived  by  the  i  Jn 
€•  25.)  The  matrimony  of  all  and  every  prieft  and  other 
eccleftaftical  and  fpiritual  perfon,  which  (hall  be  duly  had 
celebrated  and  made  \  fhall  be  adjudged  deemed  and  takea 
for  true  and  lawful  matrimooy,  to  all  intents  conftrudions 
and  purpofes. 

Note,  that  by  thefe  ancient  canons,  concubinage  feemecb 
to  have  been  partly  connived  at;  only  the  publick  avow- 
ance  thereof  was  difcouraged.  And  by  the  aforefaid  fta- 
tute  of  the  31  H.  8.  marriage,  c^f  the  two,  is  efteemed  the 
greater  offence  j  and  by  the  32//.  8.  both  offences  arc 
rendered  equal :  the  penalties  pf  which  latter  ftatute  (af 
wasobferved)  do  ftill  continue  in  force  with  refpefl  to 
ionmUnage^  although  by  the  2  tf  3  Ed.  6.  they  are  abro- 
gated as  to  marriagi.  And  by  the  5  ^  6  Ed.  6«  the  clergy,^ 
as  to  the  point  of  matrimony,  are  put  upon  the  fame  foot- 
ing with  all  other  perfons.  .  In  queen  Mary^s  time,  king 
Edward's  laws  being  repealed,  the  clergy  were  agaiix 
brought  under  the  (evere  laws  of  king'  Henry  B.  and  fa 
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continued  during  all  that  reign,  and  (which  is  remarkable) 
during  alfo  the  whole  reign  of  queen  Elizabeth*  Yec 
peverthelefs  the  thirty-nine  articles  were  pafled  in  convo- 
cation and  confirmed  by  the  royal  authority  in  the  fifth 
year  of  that  queen,  in  the  year  of  our  Lord  1562  ^  and 
ratified  anew  by  her  in  the  year  J571.  The  thirty-fecood 
of  which  articles  is  as  follows : 

BlJhopSy  frieflsy  and  dtacins  (tn  not  commaniid  hy  Gut^ 
Uwy  eithtr  I0  vow  tbe  eftau  of  JingU  Ufe^  or  to  ab/laiufrom 
tnarriagi\  iheufore  it  is  lawful  for  thim^  csfor  all  other  chrif* 
iian  mon^  to  marry  at  their  own  difcntioo,  as  tbey  fiall  jstdgq 
ibefametoferve  better  to  godlinefs. 

Which  perhaps  may  be  accounted  for  from  this}  thai 

queen  Elizabeth  was  always  averfe  from  the  parliamcm*s 

interfering  in  ecclefiaftical  affairs ;  and  therefore  n;igbt 

think,  that   her  fole  allowance    and   ratification   of  this 

(amongft  the  other  articles  of  religion}  would  be  fufficient 

in  this  matter,   without  e xprefsly  repealing  tbe  fiatute  of 

queen  Mary.     Or  perhaps,  in  order  to  have  the  clergy  more 

dependent,  (he  might  be  willing  that  this  matter  ihouU 

continue  doubtful.     However  by  the  ftatute  of  the  i   J. 

c.  25.  all  foundation  for  any  further  qpefiion  is  taken  away, 

which  exprefsly  revives  the  aforefaid  flati^tes  of  Ed.  6.  aD4 

fo  the  law  hath  continued  ever  fince. 

sudctliim         9*  By  the  14  (sf  15  //.  8.  r.  8.  Whereas  of  old  time 

cbtAccrj.  accuftoiped  hath  been  ufed  in  the  high  court  of  chancery, 

that  all  manner  of  clerks  and  minifters  of  the  fame  €9urt, 

writing  to  the  great  feal,  (bould  be  unmarried  (except  only 

the  clerk  of  the  crown]  fo  that  as  well  the  curfitors  %vA  other 

f lerks,  as  the  fix  clerks  of  the  faid  chancery  were  by  tb^ 

fame  cufiom  rcRraintd  from  marriage,,  whereby  all  thofe  that 

contrary  to  the  fame  di^l  marry  were  no  longe^ed  fuffercdto 

write  in  the  faid  chancery,  not  only  to  their  great  hindrance, 

lofing  thereby  the  benefit  of  tbeir  long  ftudy  ai^d  tedipus 

labours  and  pains  ofyouth  taken  in  the  faid  court,  but  alfo 

%o  the  great  decay  of  the  true  courfe  of  the  faid  court i 

ahfj  forafmuch  as  now  the  faid  cufiopn  uketh  no  place  nof 

'  jufage,  but  only  in   tbe  oiSce  of  the  (aid  fix  clerks,  bu( 

that  it  is  permitted  for  maintenance  ^f'  the  faid  courfe, 

that  as  well  the  faid  cu;:fitors  as  the  other  clerks  afo^efai^ 

may  and  do  take  wives,  and  marry  at  their  lil^ertyy  aftef 

the  laws  of  holy  chi^fch  and  of  lo{ig  time  I\4vc  fo  doa^ 

without  interruption.  9r  let  of  «(ny  p^rk>;i ;  thjcreifoip  io 

confideratipn  of  the  prerpifi^i,  apd  for  that  the  (aid  cuf* 

torn  is  not  grounded  upon  any  law»  it  is.  eoa^d,  that 

all  perfons  who  i&all  be  in  the  office  of  the  (a  cUrks  of 

••       .  •    '  '  ^  the 
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the  chancery,  may  take  wives  and  marry  at  tbeir  liHer- 
ty,  after  the  laws  of  holy  church;  and  ihali  hold  their 
offices  notwithftanding  in  as  ample  manner  si  if  they  had 
never  been  married. 

lo.  By  the  37  //.  8.  r.  17.  (which  was  repealed. by  Dftaort of tfas 
the  I  far  2  P.  y  Af .  ^.  8.  /.  27.  and  revived  by  the  i  E/.  «^»>  ?«v^ 
r.  I.  /  19.)  All  perfons*  as  well  ky  as  thofe  that  be 
married,  being  dolors  of  the  civil  law,  lawfully  create 
and  made  in  any  univerfity,  who  (hall  be  conftituted 
chancellor,  vicar  general,  commiflfary,  official,  fcribe  or 
regifter,  ihay  lawfully  execute  and  exerctfe  all  manner  of 
jurifdi£lion,  commonly  called  ecdefiaftical  jurifdi£lion,  and 
all  ceofures  ztid  coercions  appertaining  or  in  any  wife  be* 
lohging  to  the  fame,  albeit  fuch  perfons  be  lay,  married^ 
or  unmarried )  fo  Chat  they  be  dolors  of  the  ^ivi]  law  as 
aforefaid* 

//.    0/  marriage  conttaSfs. 

1.  Spoufals  i// /a/«r0,  are  a  mutual  promife  or  covenant  Spouialf,  wiut; 
of  marriage  to  be  had  afterwards  ;  as  when  the  man  faitU 

to  the  woman,  I  will  take  thee  to  my  wife,  and  (he  theri 
anfWereth,  I  will  take  thee  to  my  hufband  :  Spotifals  di 
frafentiy  arre  a  mutual  promife  or  conrraS  of  prefent  ma- 
trimony \  as  when  the  man  doth  fay  to  the  woman;  I  dd 
fake  thee  to  my  wife,  and  (he  then  anfwereth,  I  do  take 
thee  to  my  hufband.     SwtnK  Matr,  Con,  f,  ^. 

2.  Raynolds.     The  mini ({ers  (halt  frequently  denounce  Not  to  be  made 
to  thofe  who  are  defirous  to  conirad  matrimony  ;  that  ort  P'Ji^weiy. 
pain  of  excommunication,  tbey  do  not  contract  matntno- 

oy,  but  in  an  open  place„  and  before  divers  wttneiTes  in. 
publick.     Lind.  27 1* 

}•  Both  by  the  civil,  and  canon  law,  infanis  under  fe«  Age  for  coii- 
ven  years  of  age  cannot  concrad  any  kind  of  (jpoufals; 'n^u>i' 
Swfmh»  f.  6, 

From  the  age  of  feven,  to  the  age  of  twelve  as  to  the 
woman,  and  fourteen  as  to  the  man,  they. cannot  confiiaft 
matrimony  dg  pra/enti^' but  only  dt  futuro.     Stvinl^.  f.  7. 

A  man  fo  Toon' as  he  hath  accomplKhed  the  age  of  four-^ 
Uin  yearff,  and  a  woman  fo  foon  as  (he  hath  accompli(he^: 
the  age  of  twelve  years,  may  contraft  true  and  lawful  ma« 
trimony,    Swinb.  f.  9.  («)  ; 
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4S^  iOtdarriage* 

But  by  Can.  too*  do  children  under  the  age  of  one  and 
'  twenty  years  compleac,  {ball  cont;a&  themfciyes  wtihout 
-  the  confent  of  their  parents,  or  of  their  guardians  and  go- 
vernors if  their  parenCs  be  deceafed  (^). 
f^rtoT  tliepor-     4^  fiy  the  civil  Uw,  the  woman  is  not  conftraioed  to 
tisa  nfnnds     bring  her  whole  fubfiance  as  a  portion  to  her  hufband,  but 
snay  retain  back  part  of  her  goods,  which  are  then  called 
farapbirnalis  (from  va^a  bifiits^  and  ftpudvwtr)^  in  which 
the  bulband  hath  no  intereft :  for  (he  may  dilpofe  of  it 
.   without  his  confent«  and  bring  a&ions  in  her  o^n  name, 
or  in  the  name  of  the  hufband,  for  recovering  the  fame« 
if^Hd  Civ.  L,  12'i.  (q) 

In  England  we  account  the  paraphernalia  to  be  only  the 
Woman's  wearing  apparel,  jewels,  and  perfonal  oroameots, 
which  file  wore  during  her  marriage;  fuitable  to  the  qua* 
licy  of  her  hufband.     Id.  (r) 

And  a  wife  after  the  death  of  her  hufband  may  claim 
her  paraphernalia,  or  necefiary  apparel  for  her  body,  cloth 
given  her  to  niake  a  garment,  and  the  like,  befides  her 
dower  or  jointure.  6ut  fhe  fball  not  have  exccflive  appa« 
rel,  beyond  her  rank  or  degree.  Pearl  necklaces,  chains 
of  diamonds,  gold  watches,  and  fuch  like,  may  be  included 
under  paraphernalia,  if  they  were  ufualiy  worn  by  the  wife, 
and  were  fuitable  to  her  degree,  according  to  the  faihioa 
of  the  times*    i  Roli'i  Mr.  g  11 .  (/} 

5.  Here- 


im 


(/)  The  parents  or  guardiant  of  infants  may  prohibit  the 
poblication  of  banns.  Inf,  IlL  6.  And  fecority  is  to  ba 
given  that  their confcot  has  been  obtained  befoiea  licence 
ftall  he  granted  by  the  fiiOiop.   Jnf,  IF,  %. 

{q)  And  for  this  the  woman  had  a  tadt  bypotheqne  over  the 
goods  of  her  hufband.    Huher  ad  Dig.,  2s.  2.2.    ' 

(r)  JkTfftfr.  zf  V  Cr9.  Car.  343.  Dr.  it  Simd.  ly.  a  Cos. 
Dig.  561.     1  Si.  Ctfw.  435. 

(/)  The  hufband  has  an  absolute  property  in  the  itoaapara- 

fhtmaha  duticg  the  life  of  his  wife,  and  may  fell  or  give 

ahem  away.    H^y*  Mmx,  loS.     Bot  if  he  merely  pledge  them 

and  dif,i  leaving  a  fuftcient  eftate  to  redeem  the  pledge  and 

pay  all  his  debts,  fhe  fhall  be  entitled  to  the  redemption  of 

them,  09t  of  the  huiband's  perfonal  elUte.     Graham  v.  £09* 

dondtrry,  %  Atk,  393.     ByLd.'Ch.  Macclesfield  they  are  not 

devifable  by  the  hufband  from  the  wife,  any  more  than  heir- 

loomi  from  the  heir.     1  P.  Wms.,  729.    dipping  v.  Tippimg. 

And  after  his  death  ihe  (hall  retain  them  againft  all  perfoos^ 

except  creditors,  where  there  are  no  aflets.     li.    Nwrthty  r* 

Kwti)^^  X  4tk.  77.     2  VBtuy^  7.      8ot  during  the  lifetime 

of  ihe  httfhaod  ine  cannot,  at  by  the  civil  law,  will  them 

away 
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5*  Heretofore,  if  any  having  contraAed  matrimony  <£r  what  mne4f 
prgefinti^  and  being  convented  by  the  ecclefiaftical  judge,  *•***>«"??•  * 
did  refufe  to  execute  the  fentence  given  by  him  to  celebrate  "***"^* 
the  matrimony  accordingly^  after  lawful  admonition  given 
him  in  that  behalf;  he  or  (he  fo  refufing  might  for  their 
contunoacy  or  difobedience   therein  be  excommunicated^ 
and  be  imprifoned  on  a  writ  de  excommunicato  capigndo^  until 
he  or  (he  did  fubmic  to  obey  the  monition  of  the  ordinary 
in  that  behalf.     Swint.  (.  ij. 

But  for  perfons  who  had  contra£led  fpoufals  only  Je  fu* 
turo^  if  either  of  them  did  refufe  to  perform  their  promife,* 
the  judge  was  not  to  proceed  to  i\\t  Jignificavit  into  chancery 
for  an  ixeBmmunicaU  capundo^  but  rather  to  abfolve  that 
curfed  party  which  contemned  the  cenfures  of  the  church, 
albeit  there  might  be  no  caufe  of  favour,  but  for  fear  of 
farther  tnifchicf,  by  compelling  them  to  go  together  which 
did  hate  one  another ;  yet  was  not  this  fro  ward  party  thus 
to  be  difmifled,  but  was  to  Yu^Fer  penance^  for  the  breach 
of  his  promife:  nor  was  he  or  (he  to  be  difmifled  or  ah- 
idved,  if  thofe  fpoufals  dt  future  by  reafon  of  carnal 
knowledge  of  fome  other  ad  equivalent  did  become  matri* 
mony ;  for  in  that  cafe  as  in  the  former  where  fpoufats 
were  contraded  de  prafenti^  the  difobedient  party  was  to  be 
excommunicated,  apprehended,  and  imprifoned ;  and  not 
to  be  abfolved  or  releafed  before  fatisfadton,  or  deaths  or 
other  juft  caufe  of  divorce.     Id. 

But  now  by  the  36  G.  2.  c,  33.    No  fuit  or  proceeding 
fliall  be  had  in  any  ecclefiaftical  court,  in  order  to  compel 
a  celebration  of  any  marriage  in  facie  etcUfia^  by  reafon  of     . 
any  oontrad  of  matrimony,  whether  ^rr  verba  de  prafenti^ 
or  per^erka  de  futuro.     f.  13. 

But  notwithftandingi  the  party  is  nbt  the  lefs  liable  to  ' 
daoMges  for  the  fame,  in  an  aAion  to  be  brought  upon 
the  cafe. 

6.  T.  5  (2f  6  G.  2.  Helt  againft  /S^tfr^/ clarencienx  kinginfint^wMM 
at  arms.     Mrs,  Holt  the  plaintiflF  declared,  that  it  was  mu-'t'.»^»  *>«*  ^•^ 

tually  agreed  between  the  defendant  Mr.  Ward  and  her-  **»"*"»• 

' —  — ~-*^ —    — 

away  withoot  hit  confent.  ^hep.  Ah*  728.  In  the  cafe  of 
Tipping  V.  Tipping^  the  real  eftate  dtfcended^  and  Ld,  Maccles- 
field held  the  paraphernalia  not  applicable  to  pay  debts,  in  the 
fir  ft  indance,  as  perfoQal  pr«p«rty.  But  in  Frohert  etnd  Clif^ 
fwdt  Jmhn  6.  the  hufband- having  4Vv{/^4/ his  real  eilate  after 
charging,  it  with  debtB,  and  the  perfonalty  being  exhanfted, 
Ld.  Hardwicke  would  not  fnffier  the  wife  to  have  fatisfadlion 
for  her  paraphernalia  out  of  the  real  a/TetSj  againft  fuch 
den^ifie.     But  fee  ([Sim0,  /^.  16. 

felf^ 
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.    ftlf,   tbat  they  ibouM  iparry  at  a  future  daf,  wUck  it 
pft,  and  that  in .  conftderation  of  each  other's  proniUcti 
each  engaged  to  the  other ;  notwitbftanding  which  he  did 
^ot  marry  ber»  but  had  married  another ;  which  flie  layt 
to  her  damage  of  4000  K    The  defendant,  with  fa»vc  of 
the.coi,irt,  pleaded  double:,  viz.  firft,  that  he  made  bd 
iuch  promife:  and  fecondiy^  that  Mrs.  H$li  the  pUatiff 
4^  the  time  of  the  promife  was  an  infant  of  iifueo  years 
of<age«    The  plaintiff  joins  iflue  upon  the  former  points 
tod  a  verdict  was  found  for  her,  with  2000 1  damages ; 
«aiid  as  to  the  plea  of  infancy  demurred^    This  caule  wss 
i|rgued  Several  times  at  the  bar*    Upoo  the  firft  argumepf, 
the  court  were  ftroogly  inclined  with  (he  plaintifl^  becanft 
thoiigh  the  defendant  would  not  have  the  fanae  reiaedy 
^gaioft  her  by  aiSlion  for  damages,  yet  they  thought  he 
i^i^hc  have  fame  remedy,  to  wit,  by   the  ecclc&Aieal 
i^ourt  to  compel  a  performance^  the  plaintiff  being  of  the 
])ge  of  confeoc^  and  that  would  be  a  fufficijsnc  confidcra- 
lipn(  and  therefore  appointed  an  argument  by  civUsanSf 
to  ice  wba|  their  law  would  determine  in  fuch  a  cafe, 
lipoa  the  argument  of  the  civilians,  no  infiance  couM 
ie  (bewn,  wherein  ihey  had  compelled  the  performance 
of  a  minor's  contra^     And  tbey  who  argued  foe  the 
d^lf  ndant  Qroogly  infilled,  that  in  the  cafe  of  a  eottlraA 
/tfr  viria  di  future  (as  this  was),  there  was  no  remedy 
given  againft  a  perfon  of  full  age  in  the  fpiritual  court, 
but  only  an  ^monition :  and  the  only  reason  why  they 
l^old  juri(ilidion  in  the  cafe  of  a  contra^  fir  verba  i$  frm^ 
finti  was  becauft  that  is  looked  upoo  amongft  them  to  he 
if{um  matrimmum^  and  they  only  decree  the  form^li^  of 
a  folemnization  in*  the  face  of  the  church.     After  ihcir 
arguments,  it  was  fpoken  to  again.    And  now  this  term 
i^ayn^o^d  chief  jufiice  delivered  the.  refqluti<xn  of  the  court: 
the  bbjedion  in  this  cafe  is,  that  the  plaintiff  nqV  bcie^ 
.bound  equally  with  the  defend anr,  this  is  nadum  p0^mn^ 
and   the  defendant   cannot  be  charged  in  this   adioo. 
Formerly  it  was  i|iade   a  doubt  by  my  loid  Vaugbao^ 
'  /         whether  any  adion  could  be  maintained  on  mutual  pro* 
mifes  to  marry  ;  butth«t  is  now  a  point  net  tohediipotcd. 
And  as  to  the.  prefeot  cafe,  we  ihould  have  had  no  dtf« 
liculty  in  giving  judgment  for  the  plaintiff,  if  we  could 
have  been  fatisfied  by  the  arguments  of  the  civilians,  tbat 
as  the  plaintiff  was  of  the  age  of  eonient,  aHy  remedy, 
tho*  not  by  way  of  adion  for  ibitiages,  could  be  had 
againil  her.     But  fince  th^y  feem  to  have  no  precedent 
in  the  cafe^  we  muft  confider  U  upoB  the  foot  of  the  cooh. 

mML 


mon  Iaw«  An4  upon  that  the  fingle  queftion  h,  whedi«r 
this  contrafl,  as  againft  the  plaintiffs  was  abfolutely  void? 
Aod  we  are  all  of  opioion,  that  this  contract  is  not  void, 
but  only  voidable  at  the  election  of  the  infant;  and  as  to 
the  perfon  of  full  age,  it  abfolutely  binds.  The  contraft 
of  an  infant  is  conudered  in  law,  as  different  from  the 
contra^s  of  all  other  pcrfons.  In  feme  cafes  his  contraft 
ihall  bind  bioi :  fuch  is  the  confirad  of  an  infant  for  neceC- 
faries,  and  the  law  allows  him  to  make  this  contrad,  as 
lieceifary  for  bis  prefervation ;  and  therefore  in  fuch  a  cafe 
a  fmgle  bill  (hill  bind  him,  though  a  bond  with  a  penalty 
(hall  not.  Where  the  contrad  may  be  for  the  benefit  of 
the  infant,  or  to  his  prejudice ;  the  law  fo  far  protcds 
him,  as  to  give  him  an  opportunity  to  cooGder  it  when  he 
comes  of  age  :  and  it  is  eood,  or  voidable  at  his  eledion. 
But  tho'  the  infant  b^ith  this  privilege ;  yet  the  party  with 
whom  he  contradeth,  hath  not :  he  is  bound  in  all  events, 
^nd  as  marriage  is  looked  upon  as  an  advantageous  con- 
CraA,  and  no  diftindion  holds  whether  the  party  fuing  be 
man  or  woman,  but  the  truje  diftindion  whether  it  may  be 
for  the  benefit  of  the  infant ;  we  think,  that  though  no 
^xpiefs  cafe  vpoo  a  marriage  contradi  can  be  cited,  yet  it 
falM  within  the  general  reafoo  of  the  law  with  regard  to 
infants  contrafis.  And  no  dangerous  confequences  can 
follow  froip  this  determination,  becaufe  our  opinion  pro- 
tja£ls  the  infant  even  more  than  if  we  rule  the  contftd  to 
be  abfolutely  void.  Aod  as  to  perfons  of  full  age,  ic 
leaves  them  where  the  law  leaves  them,  which  grants 
them  no  fuch  protedion  againft  being  drawn  into  incoa- 
irepient  con^rads/  For  thefe  reafoos  we  are  all  of  opinion, 
that  the  plaintiff  ought  to  have  her  judgment  upon  the 
4iemi|rrer»    Str,  937.  {4) 

7.  E.  3  ^fif     Haiton  and  Mamfisld,    It  Was  held  by  what  ceafeift 
HtfA  chief  juftice,  that  if  there  be  an  exprefs  pr6mife-l4^*"*"2^"*** 
the  man,  and  it  appear  the  woman  countenanced  it,  aiid  *  ^^^^^^ 
by  her  adions  at  that  time  behaved  herfelf  as  if  ihe  agreed 
to  the  matter,  although  there  be  no  adoal  promife,  yet 


^■^ 


{/)  Fit%£.  175.  a/j.  I  Barn.  B.  R.  zj-j.  333.  348.  455- 
^  Barn.  12.  173.  176.  $ee  alfo  3^/^.306.  But  the  coi|« 
tra6^  of  an  infant,  with  cbnfent  of  guardians*  on  a  marriage 
fettlementy  (hall  bind  the  infant  in  equity^  provided  it  be  fair 
and  res|(4bnable.  Cannel  v.  Buckle,  1  P,  Wms.  242.  Ed.  Co^^ 
DurnfiurJy^  Lane^  Bro.  tot*  IFilHams  v.  Williams^  lb.  1 5?. 
with  the  cafes  there  cited. 

that 
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« 
thit  (hall  be  rufficient  eridence  of  a  promife  on  her  part. 
JRtMdp  Tit.  Marriage. 

But  if  the  one  onlj  promifetb,  and  the  other  doth  not; 

either  exprefsly,  or  by  implication :  thfs  is  a  contrad  that 

walks  upon  one  leg,  and  confequently  not  of  any  force. 

jfyL  Pargrg.  246. 

Oatraa  noft        [By  the  flat,  of  frauds  (29  Car»  2.  r.  3,  §  4.)  no  aftioa 

IswwskiBf.     (hall- be  brought  to  charge  ai»y  perfon  upon  any  agreement 

upon  conGderation   of  marriage,    unlefs   the   agreeo^ent 

upon  which  fuch  adion  fhall  be  brought,  or  focne  memsran-^ 

dum  or  note  thereof  (hall  be  in  writing,  and  (igncd  by  the 

party  to  be  charged  therewith,  or  fome  other  perfon  Uiere-^ 

unto  by  him  lawfully  authorized.]  ' 

III.    Of  hanns. 

BatM»wbat.        I*  Banns  is  a  Saxon  word,    and  (ignifieth  %  prod»«^ 

mation.  ^ 

fkciiwsMttcc  2*  No  miniftcr  (hall  be  obliged  Co  publi(h  the  banna  of 
matrimony  between  any  perfons  whatfoever,  unlefs  they 
(ball  feven  days  at  the  leaft  before  the  time  required  for 
the  firft  publication,  deliver  or  caufe  to  be  delivered  to 
him  a  notice  in  writing  of  their  true  chriftian  and  (irnames, 
and  of  the  houfes  of  their  refpeAive  abodes  within  fuch 
pari^"'  chapeiry  or  extraparochial  place  where  the  banns 
are  to  be  publi(hed,  and  of  the. time  during  which  they 
have  inhabited  or  lodg^  jo  fuch  houfes  refpedively. 
a6  C  2.  c.  33.  f.  2. 

2*  And  all  banns  of  matrimony  fliall  be  publifhed  in 
the  parilh  church,  or  in  fome  piiblick  chapel  wherein  banns 
of  matrimony  have  been  ufually  publifhed,  of  the  partfli 
or  chapeiry  wherein  the  perfons  to  be  married  (hall  dwelU 
26  G.  2.  c.  33.  f.  I. 

And  where  the  perfons  to  be  married  (hall  dwell  •  in 
divers  parifhes  or  chapelries,  the  banns  (halt  be  pub- 
liihed  in  the  church  or  chapel  belonging  to  fuch  pa* 
ri(h  or  chapeiry  wherein  each  of  the  faid  perfons  ttaiX 
dwell.    Id. 

And  where  both  or  either  of  the  perfons  to  be  maraied 
(hall  dwell  in  any  extraparochial  place  (having  no  church 
or  chapel  wherein  banns  have  been  ufually  publifhed),  then 
the  banns  (hill  be  publithed  in  the  pari(h  church  or  diapal 
belonging  to  fome  parifh  or  chapeiry  adjoining  to  fuch  ex* 
traparochial  place.    Id. 

Note, 
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Note,  that  all  pariihes  where  there  Diall  be  ao  pariih 
church  or  chapel  belonging  thereto,  or  none  wherein  di* 
vine  fcrvice  (ball  be  ufually  celebrated  every  fundaj,  may 
be  deemeed  extraparochial  places  for  the  parpofea  of  this 
ad,  but  for  no  other  purpofe»     f.  5. 

Provided,  that  after  the  folemnization  of  any  4narriage 
under  a  publication  of  banns,  it  Ihall  not  be  neceflary  ia 
fupport  of  fuch  marriage,  to  give  any  proof  o^  the  adual 
dwelling  of  the  pariies  in  the  refpedive  pariflies  or  cha- 
pelries  wherein  the  banns  of  matrimony  were  publtlhed  ; 
nor  (hall  any  evidence  in  fuch  cafe  be  received  to  prove  the 
contrary,  in  any  fuit,  touching  the  validity  of  fuch  mar« 
riage.     f.  10. 

4.  And  the  faid  banns  (hall  be  publi(hed  upon  three  wbtbi 
fundays  preceding  the  folemnization  of  marriage^  during 

the  time  of  morning  fcrvice,  or  of  the  evening  iervice  if 
there  be  no  morning  fervice  in  fuch  church  or  chapel  on 
any  of  thofe  fundays,  immediately  afcer  the  fecond  IcfTon. 
26  G,  2,  c.  33.  f.  f . 

5.  Raymlds.     VVhilft  the  marriage  is  contrafting,  the  ProcUnitioa, 
minifiers  fhall   inquire  of   the  people   by   three   publick 

banns,  concerning  the  freedom  of  the  parties  from  all 
lawful  impediments.  And  if  any  ^inifter  (hall  do  other* 
wife,  he  (hall  be  fufpended  for  three  years.     Lind,  271. 

Ruhr,  And  the  curate  (hail  fay  afcer  the  accuftomed 
manner:  ^  I  publi(h  the  banns  of  marriage  becweei>4fcl« 

«c  of  ■     ■■  and  N.  of —  If  any  of  you  know 

«'  caufe  or  juft  impediment  why  ihefc  two  perfons  (faould  , 
•*  not  be  joined  together  in  holy  matrimony,  ye  are  to 
<<  declare  it.     This  is  the  iirtt  ({^cond,  or  third)  time 
««  of  alking.'* 

6.  And  in  cafe  the  parents  or  guardians  or  one  of  them,  DifTratof  pt^- 
of  either  of  thfc  parties  who  (hail   be  under  the  age  of '•"^••'l'"?^ 
twenty-one  years,  (hall  openly  and  publickly  declare  or  ^^^^ 
caufe  to  be  declared  in  the  church  or  chapel  w^here  the 

.banns  (hall  be  fo  publifhed,  at  the  time  of  fuch  publica- 
tion, his  diflent  to  fuch  marriage;  fuch  pubJicsltion  of 
banns  (hall  be  void.     26  G.  2.  c.  3.  f.  3. 

7.  Ruhr.  And  where  (he  parties  dwell  in  divers  pariflies,  'Ccrtifictt^ 
the  curate  of  the  one  pari(h  (ball  not  folemniz?  matrimony, 
betwixt  t^em,  without  a  certificate  of  the  banns  being 

thrice  afked,  from,  the  curate  of  the  other  pari(h. 

And  by  the  26  Geo,  2.  r.  33.  Where  the  banns  (hall  be 
pdbli(hed  in  any  church  or  chapel  belonging  to  any  pari(h 
Adjoining  to  any  extraparochial  place  as  aforefaid,  the 
minifler  publKhing  fuch  banns  (hall  in  writing  under  his 

band 
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Intid  certify  Ae  publication  thereof,  in  fuch  ttiiiner  as  if 
cither  of  the  partifcs  tobc  married  dwelt  in  fucb  sdjotning 
pzrifli.     f.  i« 

The  form  of  which  certificate  may  be  to  this  efied : 
*<  I  do  hereby  certify,  that  the  banns  of  mirriage  between 
**  A.  B.  fA  the  parifli  of  Orton  in  the  county  of  Weft- 
**  morl)and,  and  C.  D.  of  the  parifli  of  RaveofhMidale  in 
*'  the  county  af^refaid,  have  been  duly  publiflicd  in  the 
*^  parifli  church  of  Orton  aforefaid^  on  three  feveral  fcm- 
•*  days,  to  wit,  OfX*  27.  Nov.  3.  and  Nov.  10.  now  lad 
**  pafi ;  and  that  no  caufe  or  juft  impediment  hath-  been 
^'  declared,  why  they  may  not  be  joined  together  in  holy 
**  matrimony.  '  Witnefs  my  band,  Nov,  13,  17  62, 

Ri.  Burn, 
Vicar  of  Orton  aforefaid."* 


IV.   Of  Utence. 

WbooMyiraAt*  t.  Some  have  queflioned  the  bifliop*s  power  to  graftC 
licences  for  marrying  without  banns  firfl  publiflied;  be- 
caufe  this  is  difpenfing  with  an  a&  of  pafliament :  for  the 
marriage  office,  which  requires  banns,  is  part  of  the  fla- 
tute  law.  But  this  po)ver  of  difpenfing  is  granted  to  the 
bifliop  by  ftatute  law  too,  viz,  by  the  25  //•  8.  ^«  2i.  fay 
which  all  bifliops  are  allowed  to  difpenfe  as  they  were 
wont  to  do;  and  fuch  difpenfations  have  been  granted 
by  biQipps,  ever  (ince  archbifliop  Alipham*^  time  at  leaft* 
John/.  194. 

By  Can.  loi.  No  faculty  or  licence  fliall  be  granted 
for  folcmnization  of  matrimony  without  publication  of 
banns,  by  any  perfon,  exercifing  any  ecclefufttcal  jurif- 
di£lion  or  claiming  any  privileges  in  the  right  of  their 
churches ;  but  only  by  fuch  as  have  epifcopal  authority, 
or  the  commiflary  for  faculties,  vicars  general  of  the 
archbifliops  and  bifliops  fede  plena  or  fede  vacante,  the 
guardian  of  the  fpiritualties,  or  ordinaries  exerciGng  of 
right  epifcopal  jurifdiSion  in  the  feveral  jurifdiSions  re<* 
fpe£tively* 

And  by  the  26  G.  2.  r.  33.  No  furrogate  deputed  by 
any  ecclefiaftical  judge,  who  hath  power  to  grant  licences 
of  marriage,  fliall  grant  any  fuch  licence  before  he  hath 
tali;en  an  oath  before  the  faid  judge,  faithfully  to  execute 
bis  office  according  to  law^  to  the  befl  of  his  knowledge, 
and  hath  ^veo  fecuricy  by  his  bond  in  the  fom  of  lOOt* 

6  to 


to  the  bilhop  of  the  dioc^fe,  for  the  .due. and  faithful  exe- 
cution of  the  faid  office,    f.  7.  / 

2.  And  no  licence  fhall  be  granted,  but  unto  fuch  per-  To  whom. 
fonsonly,  as  be  of  good  ftate  and  quality*     Can.  loi. 

3.  And  no  licence  Iball  be  granted,  but  upon  good  cau«^ 
tion  and  fecurity  tal^en.     Can.  lOU 

Which  (ecuricy  fbail;  contain  thefe  conditions :  i.  That  Smirlty  to  tie 
it  ihe  time  of  granting  fuch  licence,  there  is  not  any  inn-  ^'"b^  madt  *^^ 
pediment  of  prcconirad,  confanguinity,  affinity,  or  othe^  ^^  ^  "^ 
lawful  caufe,  to  hinder  the  faid  marriage,     i.  That  iher« 
Kd  not  any  controverfy  or  fuit  dejiending  in  any  court,  b»* 
fore  any  ccdefiafiical  judge,  touching  any  coiurac):  off 
marriage  of  either  of  the  faid  parties  with  any   other, 
3.  That  they  have  obtained  thereunto  the  exprefs  confeni 
of  their  ^parents  (if  ihey  be  living)^,  orotherwife  of  their 

giardiant  or  governors.  Laflly,  that  they  fhall  celebrattf 
e  faid  matrimony  publlckly  in  the  parifh  church  or  cha- 
pel where  one  of  them  dwelleth,  and  in  no  other  place, 
and  that  between  the  hours  of  eight  and  twelve  in  the 
forenoon.     Can,  joa* 

And  for  the  avoiding  of  all  fraud  and  collufion  in  the 
obtaining  of  fuch  licences  and  difpenfations ;  before  fuch 
licence  (ball  be  granted,  it  (hall  appear  to  the  judge  by 
the  oaths  of  two  fufficient  witnefles,  one  of  them  to  be 
known  either  to  the  judge  himfelf,  or  to  fomc  other  per* 
fon  of  good  reputation  then  prefent,  and  known  likewiie 
Co  the  faid  judge,  that  the  exprefs  confent  of  the  parents, 
or  parent,  (if  one  of  them  be  dead,)  or  gu;irdians  or  gAiar* 
dtan  of  the  parties,  is  thereunto  had  and  obtained :  and 
furthermore,  that  one  of  the  parties  (hal)  perfonally  fwear, 
that  he  belicveth  that  therf  is  no  let  or  impedimeAC  of  pre- 
contract,  kindred,  or  alliance,  or  of  any  other  lawful 
caufe  whatfoever,  nor  any  fuit  commenced  in  any  ecde* 
fiaftical  court,  to  bar  or  hinder  the  proceeding  of  the  faid 
matrimony,  according  to  the  tenor  of  the  aforefaid  licence. 
Can.  io^« 

j^ut  if  both  the  parties  which  are  to  marry,  being  in 
widowhood,  do  feck  a  faculty  for  the  forbearing  of  banns; 
tht^n  the  claufes  before  mentioned,  requiring  the  parents 
contents,  may  be  omitted :  but  the  parifhes  where  they 
dwell,  both  ftall  be  exprefled  in  the  licence,  as  alfotho 
parifh  named  where  the  marriage  (hall  be  celebrated.  And 
if  any  commilFary  for  faculties,,  vicars  general,  or  other 
the  faid  ordinaries  (hall  offend  in  the  premifes  or  any  part 
thereof;  he  fhall  for-every  time  fo  oflendtng  be  fufpended' 
from  the  execution  of  his  office  for  the  fpace  of  fix  months ; 

and 
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and  every  Aich  licifnceqr  dirpenfation  (hall  be  held  void  K^ 
all  eflfeds  and  purpofes*  as  if  there  had  Yiever  been  any  fuch 
,  granted ;  and  the  paiiies  marrying  by  virtue  (hereof,  (bail 
be'  fubjed  to  the  puniihoients  which  are  appointed  for  clan- 
deftine  marriages.     Can.  104. 

Which  daufe  declaring  the  licence  vsid  to  all  efftSs  ami 
fvrpcfis  as  if  then  had  ntver  ban  anyfueb  granttd^  feemeth 
^  to  render  it  a  matter  of  great  importance  that  the  aforeiaid 
prerequffites  be  ftridly  obferved ;  for  altho'  before  the  fta- 
tute  of  26  G.  a.  only  thtlicina  in  fuch  ca(c  was  void,  and 
the  parties  marrying  by  Virtue  thereof  were  liable  to  be 
puni(hed  asr  for  a  clandeftine  marriage,  yet  now  by  the  (aid 
flatute  the  maruagt  alfo  will  be  void,  and  the  other  coo« 
fequences  of  clandeftine  marriages  will  enfue. 
S»««p*  4.  By  the  5  /!^.  r.  2i,    For  every  (kin  or  piece  of  vel- 

lum or  parchment,  or  fheet  or  .piece  of  paper,  upon  which 
any  licence  for  marriage  (hall  be  ingrofled  or  written^  (hall 
be  paid  a  flamp  duty  of  5  s.'    f.  3.  (tr) 
Licence  where        5*  ^^  licence  of   marriage  fliall  be  granted  by  anjr 
toioii.  archblQiop,  bifbop,  or  other  ordinary  or  perfon  haring 

authority  to  grant  the  fame,  to  folemnize  any  marriage  in 
any  other  church  or  chapel,  than,  in  the  pariih  church  or 
publick  chapel  of  the  parifh  or  chapclry,  within  which  the 
uAial  .place  of  abode  of  one'  of  the  perfons  to  be  married 
jQiall  have  been  for  the  fpade  of  four  weeks  immediately 
before  the  granting  fuch  licence ;  or  where  both  or  cither 
of  the  parties  (ball  dwell  in  an  extraparochial  place  having 
no  church  or  chapel  wherein  banns  have  been  ufually 
publifhed^  then  in  tlie  pari(h  church  or  chapel  belong* 
ing  to  fome  pari(h  or  chapelry  adjoining  to  fuch  extrapa- 
rochial place  i  and  in  no  other  place  whatfoever.   26  G.  a* 

€.  33.    f.  4. 

Provided,  that  where  the  marriage  is  by  licence,  it  (hall 
not  be  necefiary,  in  fupport  of  fuch  marriage,  to  give  any 
proof  that  the  ufual  place  of  abode  of  one  of  the  parties 
for  the  fpace  of  four  weeks  as  afotefaid,  waa  in  the  pari(h 
or  chapelry  where  the  marriage  was  folemnizcd ;  nor  (haH 
any  evidence  in  fuch  cafe  be  received  to  prove  the  contrary^ 
in  any  fuit  touching  the  validity  of  fuch  marriage,  f.  lO* 
-*That  is  to  fay,  this  (hall  hot  avail  fo  ^^  to  render  the 
marriage  null  and  -void;  but  neverthelcfs,  the  furrogate 
who  granteth  fuch  licence  contrary  to  the  tenor  of  this 
ad,   feemeth  to   incur   the  violation  of  his  oath,  and  ' 

i 

(if)  By  fubfeqaent  ftaitip  a{b«  ia  the  whole  15s. 

(oifdrBre 
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forr<^ve  of  hh  bofid  gxvext  ro  the  i^iHt'ual  jd^g«  $  iand 
Is  lU^I^  to  bt  otherwife  ixKiMed  for  Km  contempt  <of 
the  law. 

*  AFfo  this  Ihatl  not  cXttM  tb  depHvie  the  archbrfliop  of 
Canterbury,  Urtd  his  proper  officers,  ©f  the  right  which 
hath  hitherto  been  ufed,  in  virtue  of  the  ftatute  of  the 
•45  //rf  8/  ^*  2P.  i>f  granting  fpeeial  llcenccr  to  marry  at 
•any  convenient  time  or  place;  *  ('.  6: 

By  which  Aatute  of  the  25  H.  8.  power  is  given  to  the 
^rchbifhop  ofCahterbut-y^^o  grant  facttlttesydifpenfations^ 
«Rd  HceitCes;  as  fhe  j?ope  ^had^done  before. .  And  ^y  the 
-fame  Hiitures  ft  i^  efifad^,  thdt  nil -children  procr^st^ 
after  folemnizationof  any  marriages  to  be  had  by  virtue  Kif 
B  licence  or  difp^fitttoft  from  the  arthbifliap  of  Canterbury, 
Iball  be  admitted  fepured  and  baleen*  legitimate  in  all  courts 
and  other  places,  itnd  inherit  the  inheritance  of  their  ptt«- 
•fcnta  and  anccftdf^r; 

6.  If  any  perfon  (halt  falfly  make,  alter,  forge,  or  Forging  Uctoct^ 
t:ounterf*eif' a'rly  l^tjh  liceni^e  of  marriage ;  or  canfe  or  pro- 
cure the'  ftfhfc  td'be  done;  or'  affift  therein  $  or  utter  dc 
)[)tibri(h  the  fame  as  tirue,  knowing  the  fame  to  be  falfe, 
«1tered^  forged,  or  trouni^rfeittd  {  be  fhall  be  guilty  df 
frioay  wMKlLitl»eii<lefit  of  clergy,    26  G.  a.  c,  33.  f.  i&. 

» 

V,  Wi^  and  where  to  he/olemnized  5  and  therein  rf 

<landejiin€  tnarriages. 

•i  •    • 

'  1.  In  all  cafes  where  ianm  (hall  have  beeh  piibliflKd,  When  ana 
Ihe  marriage  Iball  be  folemnized  in  One  of  the  parifli  ^^^^ 
Ichurches  or  chapels  whcfefoch  banns  hare  been  pnbKihed^ 
«ifd  in  noothtr  placte.     26  G.  a.  c.  33.  f.  i. 

And  no  iiuMce  marriage  (hall  be  folemnized  in  any  other 
tburch  or  chapel,  than  where  the  uiiia^  place  of  abode  of 
XKie  of  fehe  partras  hath  been  fof  the  fpace  of  four  sveeka 
next  before  the  granting  t>f  fiich  licence,     f.  4. 

And  by  Ctf;i.  63.  Every  minifter  who  ihall  celebrati^ 
marriage  between  any  perfona  corntrary  to  the  canons 
aforefaid,  or  any  part  thereof,' under  colour  o(  any  peca« 
liar  liberty  br  privilege  claimed  to  appertain  to  certain 
lAurchts  and  chapels,  fhall  be  fufpended  for  three  yearSi 
by  the  ordinary  of  tbe  place  .where  the  oflfcnce  IbaU  be 
coqpinntteds  itid  if  any  fuch  mmifter  ihaU  afterwards  re- 
move from  the  place  where  he  hath  committed  the  faulti 
before  he>  beTu^ehdcd  ;  then  fliall  the  biihop  of  the  dio* 
cefe^  or.prdinsry  of  the  4»lacc  .wJiere  he  rematneth,  upoK 
'    Vo&.  II.  Hh  certificate 
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ctrtif^c  under  theuhfrnd  and  fcal  of  the  otber  ordinaiy 
from  who£e  jas ifdi^iofv-  he  removed,  execute  that  ceofure 
upon  him. 

By  a  conflitucioa  of  arcbbifl>op  Rtynolds :  Matrimonf 
(hall  be  folemnized  c^verently,  and  in  thg  fan  9f  tin  iburch. 
Lind,  ^^.l•.  .         ? 

Aoii  .  by  the ,  vords  in  the  beginning  .pf  the  office,  of 
matrimony,  it  is  fuppafcd  to.  bp  done  in  the  pnfina  9f  ib$ 

And«jn  the  cafe  of  marria^  by  JLcence,  it  h  required 

by  C4ni  6a-  that  ihe  Ume  (ball  be  foUmnized  hiwan  ibe 

imrs  i^ iigb$.0id  t^/uihe  in  thefonnaoni  And,  in  tim§  Bfdi* 

vinf/irpii4. 

tcclefiaftieal  j,  Strdtfordjj    Purfoniconfra^ffig  m^trim$m^  and  caufitg 

tiagei.  that  bfhalf^  0r,  having  Ji^ong  prefimpdw  thgrtofi  flfall  ipf§ 

fa^o  incur  the  Jtnitnu  of.  the  greater  ex^ommknieeUf^nm    LM. 

Mepham.  Eve^y  pfieft  who  fhaU  prefume .  U  €e/ebraU  ma* 

irimonyany  where  feve  $n , the  parijb  chnreh  ^ where  one  of 

the  parties  or  (heir  friends,  do  inhabit  \  Johnf^  tuithout  the 

fpecial  licence  of  the  diocefan\  orwhofhallhe  prejent  tbereati 

jhaU  be  Jufpended  from,his^  office  fer  a  wIfoU year*     LM. 

274- 

Stratford.    The  foregoing  conflitution  fhall  be  extended  i9 

cbapels^  having  cf  oid  time  bad  parocbial  rigbis^  and  tie  priefi 

fhall  incur  the /aid  pain  ipfofaSIo*     Lind.  a77< 

Of  old  time]  That  is  for  forty  years  at  Icaft.  Id» 

Stratford}.  PritJis^Uibofifallltwwinglymakefolemmxatien 
of  marriages  probiUfed^  or  of  letwftd  matrimony  htween  otben 
than  their  own  parijhioners^  without  the  licence  of  the  diuefang^ 
or  of  the  proper  curates  of  the  per/ens  contra^ing  \  aifo  they  who 
JhaU  caufe  by  force  or  fear  clandefline  nrnrriages  io  befoiemniZ" 
ed  in  churches  oratories  or  chapels^  or  JhaU  be  prejent  there* 
'  aty  knowing  the  fame ;  JhaU  incur  the  Jentence  of  the  greater 
excommunication^  and  be  otherwij'e  punijhed  as  the  law  dire&s* 
Lind.  276. 

Between  others  than  their  own  parijhianers']  That  is,  where 
neither  of  the  parties  is  of  their  own  pariih.  Id, 
•    IVithaut  the  licence  of  the- dioctfans']    Who  having  cure 
throughout  the  whole  diocefe,  have  power  to  grant  licences 
in  all  places  within  their  diocefe.    hi. 

Or  of  the  proper  curates]  That  is,  as  to  their  owa  pa* 
'  rilbioners  only.    Id. 

Or  JkaU  be  prifent  thireat]  And  fuch  perlbn  would  not 
be  admitted  in  the  fpiiitual  court  to  prove  fuch  mviiage* 

unti! 
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tuitil  he  QlcuM  be  legally  abfolvcd  from  the  fentehce  inciir« 
rtd  thereby* 

Canon  62.   No- piinijiir^  upon  pain  oj  fufpenff^n  fur  three 

years  ipfr  fnSl9y  JhalL  ce'ebrnU  matrimony  between  arty  per fons^ 

witbaut  a  faculty  or  luence^  or  without  banns  publijhed  ^  neither 

Jhull  any  minifier^  upon  the  like  pain^  under  any  prettme  wbat^ 

Jbever^jyin  any  per /on  s  fo  1  ice  n  fed  in  marriage  at  any  unfeafon* 

aMe  time's  y  but  only  between  the  hours  of  tight  and  twehe  in 

the  forenoon^  nor  in  any  private  place ^  but  either  in  the  churehei 

or  chapeli  where  one  of  them  dtVelieth^  and  likewife  in  time -of 

divine Jer vice ;  nor  when  banns  a r^  thrice  ofked  [and  no  licence  . 

in  that  rc/pe£l  neceffary)  before  (he  parents  or  governors  of  the 

parties  to  be  married^  being  under  the  age  of  twenty  and  one 

year s^ /hail  either  perfonaliy  or  by  jufficunt  tejlimonyy  Jignify  tQ 

him  their  conjent  given  to  the  /aid  marriage: 

Upon  pam  rf  Jufpenfisn']  in  our  ecckfiadical  records,  wd 
frequently  meec  with  ablpiutions  of  clergymen  who  had 
cclebratei  marriages  clandetlinely  \  and  fo  late  as  arch* 
bifiiop  Sancroft's  tune,  we  find  the  incire  p'ocefs  of  fuch  act 
abfolution :  but  in  the  more  ancient  regitlers,  towards  the 
beginning  of  the  reformation,  one  and  the  lame  difpenfa- 
tion  ifTued,  for  the  minifter  and  the  two  parties  >  which 
fort  (as  well  as  feparate  difpen  fat  ions)  are  very  common  in 
our  books,      Gibf  425* 

PFithout  a  faculty  9^-  licence}  Such  faculties  have  been  vtrf 
Various^  in  point  of  extent }  in  many  inftances  requiring 
a  publication,  fometimes>  once,  and  difpt^nfing  wi^h  t<vo; 
in  other  cafes  twice^  and  difpenfing  but  with  one;  and 
again  tn  otherNcafcsexprefbly  requiring  all  the  three  public* 
ations,  and  difpenfing  only  >A^^ith  time  or  p'ace.  Inibnces 
of  all  which,  efpecially  before  the  reformation,  are  very 
common  in  our  eccletiaOic:il  records,     dbf.  425. 

Jt  any  unjeafonabie  times]  Th^t  is,  of  the  d  .y,  not  of 
the  year ;  concerning  which  latter  head,  there  fecm  to  be 
no  prohibitions  expreiled,  or  plainly  fuppofed,  in  our  coa*. 
fiitutions  or  canons.  But  there  is  a  place  in  Lindivojd^ 
which  not  only  implies  a  prohibition  of  times  in  genera)^ 
but  exprefsly  mentions  the  times  prohibited.  Which  is, 
that  the  folemmzation  of  marria$(e  cannot  be  from  the  firft 
funday  in  advent,  until  the  odtaves  of  epiphany  exclufive ; 
and  from  (eptuagefima  funday  to  the  fir(t  funday  after  eader 
inclufive ;  and  from  (he  firft  rogation  day,  until  the.  fe- 
venth  day  after  pentecoft  uiciufive;  although  marriage 
may  be  contra£fed  within  thefe  times.  Gibf  430,  Lind* 
274.     M.  par.  364. 

Hb2  It 
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nviibfullcoflr^  holft^  thf  quten^  and  half  to  bim  that  will  fii4 
in  any  rf  the  Ciurts  of  record  at  lVejlmi^flf^r\  and  if  fuih  «/- 
fendtr  Jhali  hi  a  prifoKtr  in  any  pnjon  or  gaol  (ether  then  a 
foufity  gaol)  at  the  time  of  Juch  offence  committed^  and  Jb^li  U 
duly  convi^ed  thereof^  then  upon  oath  made  ofjucb  imprifan- 
ment  before  one  of  the  judges^  and  ppon  prcducing  a  copy  of  tie 
fecord  of  fuch  unvidlion  to  be  likfwfe  proved  upon,  oath  befitt 
the  faid  judge ^  he  Jhall  grant  his  warrant  fo  the  keeper  of  the 
gaol  or  prifon  where  fuch  offender  is  a  prifoner^  t§  remove  b'm 
to  the  gaol  of  that  county  tuber e  h$  is  a  prifoner^  there  to  re^ 
main  charged  in  execution  with  the  penalty  infixed  by  this  allf , 
and  with  ail  and  every  the  cat/fes  of  his  frmer  imprijonment : 
And  if  any  gaoler  or  keeper  of  any  frifon^  fhall  be  privy  tOy  or 
knowingly  permit  any  marriage  to  be  folemnized  in  the  faid 
prifon^  before  publication  of  banns  or  licence  as  afnrefaid  \  he 
Jhall forfeit  100  /.  to  be  recovered  and  difiributed  as  ajorefaic^ 
'tl76.  /      . 

Saving  nevif  thelefs^  to  all  archbiJhopSf  b'Jhcps,  archdeacon 
and  other  ordinaries,  their  vlfars  general  commijfaries  andoffi-^ 
cialsy  the  free  exenije  of  all  ecclejiajiical  jtcrifdi^r.  w,  and  full 
power  and  authority  of  vfii^ling  all  fuch  pains  and  cenfures  for 
/this  or  any  other  crime  or  crimes y  as  thty  might  have  done  if  this 
a^  h,ad  not  been  mode,     f.  lyy, 

And  provided^  thot  the  /aid  propifjn  for  marriages  do  not 
fxtend  to  that  part  of  Great  Britain  called  Scotland*  f.  if  8« 
Upon  the  aforefaid  (latutc  of  the  7  ^  8  ^.  c.  35/  4f 
in  ihe  cafe  of  MidJletcn  and  h\$  wife  again  ft  Cttft^  J/. 
10  G,  2.  In  prohibiti(  n  :  The  p^aintfifdedarcd,  that  by  the 
faid  ftatute  a  penalty  of  10 1,  is  infli(3ed  on  every  mun  who 
marries  without  licence  or  banns,  notwithftarding  which, 
ke  and  his  wife  Had  been  cited  into  the  fpiritual  court,  for 
being  mariied'  before  eight  in  the  mornin^y  without  licence  pr 
hannsy  contrary  to  the  canon,  which  fixes  the  time  to  bs 
between  eight  and  twelve,  and  requires  a  liceirce  or  banns  \ 
that  they  are  lay  perffns,  not  bound  by  the  canon,  an4 
thererore  pray  a  prohibition.  The  defendant,  as  to  the 
con.enipt,  pleads  not  guilty ;  and  for  a  confultation,  de- 
inurs.  And  after  fever.;!  arguments  at  the  bar,  lord  Hard* 
wicte  chief  juitice  this  term  delivered  the  refolution  of  the 
court;— '111  this  cafe  three  qucflions  have  bcrn  made; 
I*  Wheihtr  by  tne  canons  of  16031  lay  perfon^  are  puoifh- 
able  for  a  clandefttne  marriage.  2.  if  not,  whether  by 
the  ran  n  jaw  anciently  received,  the  fpiritua).  court  hatht 
jurifdidlion  to  proceed  for  a  clandeftine  marnage*  Aod^ 
^*  Suppofine  they  have  a  jurifdidion  either  .w^X)  whcthct 
ibat  jurifdi^iion  Is  taken  away  b)  cbe  a^  of  ^kiliamcDC, 
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which  bath  inflided  si  penalty  of  lol.  As  fo  the  firft :  two 
things  are  conGderable ;  firft,  whether  the  laity  are  within 
the  words  of  thoie  canoA9  as  to  this    nutter;  fecondly, 
whether  there  was  a  proper  authority  to  bind  the  laity,  if 
the  words  do  extend  to  them.     And  as  to  the  queflion, 
whetlier  the  words  take  them  in  ;  thofe  which •  any   wajf 
relate  to  this  matter  are  the  canons  62,  101,  102,   103, 
and  104.     In  the  four  firil  of  which,  there  arc  no  words 
that  effe^l  the  parlies  contracting:  indeed   in  the  104th 
there  are  words  relating  to  the  marritrd  perfon?,  but  they 
relate  only  to  marriages  under  void  or  irregular  licences, 
which  is  not  this  cafe:    and   therefore   upon  this    point 
we  are  all  of  opinion,  that  lay  perfons  are  not  within  the 
words  of  the  canons  of  iboj,     The  next  point  isi  whether 
the  makers  of  thofe  canons  had  a  power  to  bind  the  laity  : 
and  we  are  all  of  opinion,  that  proprio  vigore  the  canons 
of  1603  do  not  bind  the  laity  ;  I  fay,  proprio  vigore,  becaufe 
fome  of  them  are  only  declaratory  of  the  ancient  canon 
law.     The  fecond  point  to  be  confidered  is,  whether  lay- 
ing  afide  the  canons  of  l603»  the  fpiritual  court  hath  any 
jurifdiCtion    under  the    former    canon    law    received  and 
allowed,  to  proceed  againft  the  plaintiffs  for  a  clandeftine 
marriage:    and  we  are  all  of  opinion,  that  in  this  refpc<5^ 
their  jurjfdi^ion  is  well  founded.   '  And  as  to  the  third 
point,  whether  the  ftatute  of  the  7  C^f  8  ^.  hath  by  infliCt^ 
ing  that  penalty  taken  aw^y  the  jurifdiclion  of  the  fpiritual 
court  $  it  is  to  be  obferved,  that  as  to  the  woman*,  (he  in- 
dtfputably  remains  fubjedt  to  the  ecclefiaftical  jurifdiciion, 
for  the  penalty  is  only  upon   the  man;  but  as  to  the  man 
Itkewife,  we  are  all  of  opinion,  that  the  ecclefiaflical  jurif- 
didlion  is  not  taken  away  by  the  ftatute,  but  that  both  the 
jurifdi£kions  do  well  (land  together.     And  upon  the  whole 
we  are  of  opinion,  that  there  ought  to  go  aconfultation  as 
to  all  the  pohiis  of  the  futt  bdow  but  one,  which  is,  the 
hour  at  which  the  marriage  is  a  Hedged  to  have  been  had. 
hiow  as   the   confining    marri.iges  to  be    between    eight 
and  twelve  in  the  morning,  is  only  a  regulation  introduced' 
hy  the  canons  of  160^,   which  we  have  determined  do  not 
bind  in  this  cafe;  it  is  of  confequence,  that  the  fpiritual 
court  be  retrained  from  making  that  any  ground  of  their* 
proceedings.     In  this    rtfpeO:  therefore,  ttic   prohibition 
Aiuft    ftand,   and  a  confultation    muii   go  for   the   reft. 
Sir*  1056.    2  Atkyns.  650.  (;r). 


(jr)   S.  C.  4  Fin,  Ai»  Tit.  Canpttf,  14,  zB^rn^  B.  H.  351. 
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Felojij.  4*  By  the  26  G.  !•  tf,  33.    If  any  f^tCiM  fkatt  MedN; 

luze  matrimony  in  any  other  place  than  a  church  or  piib« 
lick  chapel  where  banns  have  been  ufttally  puUiflicdft 
unlefs  by  fpecial  licence  from  ihc  archbifhopof  Camerbury; 
cr  (hall  (olemnize  oiatrirouny  without  pubHc^tion.  of  banfts^ 
unkfs  licence  be  firft  had  from  Tome  perfon  bavtag  autho? 
rity  to  grant  the  iaoae;  every  pcrlbn*  knowingjy  and 
wilfully  fo  offending,  and  being  iawfuily  convified  thereof, 
fliall  be  adjudged  guilty  of  fclouy,  and  tranfported  fof 
fourteen  years,  f.  8.  (Except  in  Scotland,  and  except 
the  marriage&of  quakeis  or  jews  as  aforeiiid.  f»  i8») 
Marriage  to  be  The  pKufccution  for  fuch  felony  to  be  commenced  ivith- 
void*  in  three  years  afier  the  o/Fence  comniKted«     f.  9. 

5.  T*  9  i/n.  Hayd'ti  and  Gould.     Before  the  dfelegaies« 
It  appealed    that   Haydon   anU    Rebecca  hia   wife  were 
fabbatarian?,  and  were  mariied  by  ope  of  their  atioiAersia 
a  fabbacari'^n    congregation:    the    form  in   the  commoo 
prayer  book  was  ufcd«  except  the  ceremor^y  of  the  tiog* 
They  lived  together  as  man  and  wife  for  feveiv  years,  and 
then  Rebecca  died      Whereupon  Haydon  took  out  letters 
'   of  admini&ration  to  her.     But  Gould  and  Margaret  bis 
wife^  who  was  fifter  to  Rebecqa,  fued  a  rcpeal>  fuggeAing 
ihar  £.ebecca  and  Haydon  wei;e  never  married.     And  it 
appearing  that  the  minifter  who  married  them  was  a  mere 
layman,  and  not  in  order s«  the  letteis  of  admintftcacioa 
which  had  been  granted  to  Haydon  as  ber  hufband  were 
repealec^i^and  a  new  adminiftration  granted  to  the  CaidMar* 
saret  Gould  her  fifter.     And  this  fentence,  upon  an  ap« 
peal,  was  affirmed  by  the  court  ofi  delegates.     For  \t  was 
held,  that   as  Hayc^oo   demanded   a  right   to  himtvi^  as 
bufband  by  the  eccleiiaftical  law,  he  ought  to  j>rove  him« 
(elf  a  hufb^nd  by  that  Jaw  :  and  fo  the  court  ruled.     And 
a  cafe  was  cited  out  of  Swinburne  where  fuch  a  maniage 
bad  been  ruled  to  be  void,  as  to  the  privileges  attending 
legal  marriages.     And  it  is  obferved  in  that  cafe,  thasaa 
zti  of  parliament  was  thought  neceflary  a/ter  the  grand 
ijiebelUoi?,  to  entitle  people  who  bad  been  married  by  ju£» 
tices  of  the  peace,  to  fuch  legal  advantages  of  dowca 
thirds,  and  the  like„  as  attended  marriages  duly  folemois- 
ed  according  to  the  rites  of  the  church  of  England ;  and 
t^e  ad  of  the  7  ^8  fV.  c.  35.  fcems  to  put  this  masttfi 
out  of  all  doubt,  which  lays  a  penalty   on  clergymen  10 
orders,  if  they  celebrate  marriage  ia  a  dandeftuie  man* 
ner^  for  if  the  fame  privileges   and  advantages  atteQjted 
inarriages  folemnized  by  the  difl'enters  as  thofe  celebrated 
;u:cording  to  the  ehureh  of  fogland,  ho^  eafily  would  that 
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Ik  evaded  or  rather  rendered  of  no  eSed.  There  wovM 
then  be  no  occafion  for  licence  or  banns;  for  Diakin|^ 
oath;  or  giving  fecurity  that  there  were  no  legal  impedU 
ments :  but  every  one  might  do  what  was  right  in  hit  own 
cyet,  who  ihould  ^et  himfetf  ad  nutted  of  a  diflenting 
congregation.     Riad*  Tit.  Marriage,     i  SaU,  iiq* 

But  mariiages  by  Romifh  priefts,  whofe  orders  are  ac* 
knowWged  by  the  church  of  England,  have  been  deemed 
to  have  the  cfFeAs  of  a  legal  oiarriage,  at  lead  in  foine 
inftances;  as  in  the  cafe  of  Mr.  Fielding^  who  was  mar* 
ried  by  a  Roniifli  prieft  to  Mrs.  fPadfworth:  This  was 
held  to  be  fuch  a  marriage,  as  to  make  it  felony  im 
him  to  marry  afterwards  to  the  duchefs  of  Cleveland*  Read. 
yV/.  Man 

And  in  Jf^tgrn^rg^s  cafe,  M^  5  Ann.  where  the  wife 
fued  ID  the  fpi ritual  court  for  alimony,  and  in  fad  the 
htiiband  was  an  anabaptift,  and  although  he  had  a  licence 
from  the  bifliop  to  marry,  yet  he  married  this  woman 
according  to  the  forms  of  their  own  religion  ;  Holt  chief 
Jttftice,  upon  the  prohibition,  faid.  By  the  canon  law,  a 
coDtrad  per  verba  de  prafenti  is  a  marriage,  fo  is  a  contract 
ftr  verba  difuturo  if  the  contrad  be  executed  and  he  does 
take  her ;  this  is  a  marriage,  and  they  cannot  puni(h  for 
fornication,  but  only  for  not  fofemniziDg  the  marriage  ac- 
cording to  the  forms  prefcribed  by  law,  but  not  fo  as  to 
declare  the  marriage  vord.     %  Salk.  438. 

But  now  by  the  26  G.  2.  r.  33.  If  any  perfon  fliall 
folemnize  matrimony  (except  in  Scotland^  and  except 
quakers  and  jews  as  aforeiaid)  in  any  other  phce  than  in  a 
church  or  public  chapel  where  banns  have  been  ufuallj  pub'^ 
UJhed^  unlefs  by  fpeciai  licencefirom  the  archbifhop  of  Can- 
terbury ;  or  (hall  folem^nize  the  fame  without  lawful' banns 
or  licence :  fuch  marriage  fliall  be  null  and  void  to  all  in- 
tents and  purpofes  whatfoever.     f.  8. 

Exetpt  in  Scotland]  The  paiTage  into  Scotland  being  left 
open  by  this  a£t,  many  perfons  have  foand'  their  way  thi- 
ther to  be  marrird,^  in  a  manner  very  clandeftine  and  irre- 
gular. And  there  hath  been  diverfity  of  opinions  concern- 
ing the  validity  of  fncht  marriages. 

Lord  Stefir^  in  his  InAitations  of  the  Law  of  Scotland, 
page  26^  fays,  *<  The  public  folemnity  of  marriage,  is  a 
matter  of  order,  juftly  introduced  4>y  pofictve  law,  for  the 
certainty  of  fo  important  a^contrad;  bur  hot  e(&ntial  to 
Biarriage.  Thence  arifes*  the  difiinftion,  of  public  or 
iblemn,  and  private  or  clandeftine  marriages.  And  al- 
thoifgh  perfons  who  aft  contrary^  thereto  may  be  jufljf 
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puniflied  (as  in  Tonne  natrbns  by  excluiicn  of  ebe  ifibe  of 
fuch  marriages  from  fucceffion),  yet  the  marriaoe  cannot 
be  declared  void  and  annulled ;  and  fuch  excluiioos  feem 
very  unequal  againft  the  innocent  children.  But* by  the 
cuftom  of  Scotland^  cohabuation,  and  being  commonly 
reputed  man  and  wile,  validates  the  marriage,  gives  the 
wife  right  to  her  thirds,  who  cannot  be  excluded  there- 
from, if  (he  was  i^eputed  lawful  wife,  and  not  queftfoned 
during,  the  hufl3and*8  life,  till  the  contrary  be  clearly 
proved.'* 

Mr.  Erjkine^  in  his  Principles  of  the  Law  of  Scotland, 
pages  6a  and  64,  fays,  **  It  is  not  neccflary  that  mar* 
riage  ^e  celebrated  by  a  clergyman.  I'he  coo  fen  t  of*  par* 
ties  may  be  declared  before  any  magiftrate,  or  fimply  before 
vitnefles.  When  the  order  of  the  church  is  obferved,  the 
marriage  is  called  regular;  when  other  wife,  clandelHne. 
Towards  a  regular  marriage,  the  church  requires  procla- 
mation of  banns  in  the  churches  where  the  bride  and 
bridegroom  refide.  Formerly,  not  only  bifhops,  but 
prefbyteries,  aflumed  a  power  of  difpenfing  with  procta* 
mation  of  banns  on  extraordinary  occafions:  but  this  hath 
not  been  exercifed  fince  the  revolution/* 

In  APDoualUt  Inftitute  of  the  Law  of  Scoflaod, 
Vol.  I.  p.  112,  be  fays,  '<  Marriage  is  perfeSed  by  fole 
confent ;  for  carnal  knowledge  is  only  the  confunKoatioii 
of  it.  Marriage  is  either  foTemn,  or  clandefiine.  A  fo- 
lemn  marriage  is  that  which  is  celebrated  by  a  minifter  of 
the  eftabliOied  church,  or  one  having  the  benefit  of  the 
toleration  a£^,  after  due  proclamation  of  banns.  This 
ought  regularly  to  be  done  three  feveral  Sundays,  in  the 
churches  refpeAively  where  the  parties  frequent  divine 
fervice;  but  if  they  belong  to  an  epifcopal  meeting,  it 
inuft  be  done,  in  their  congregation,  and  likewife  in  the 
parifli  churches  where  the  parties  refide;  and  in  cafe  the 
minifter  of  fuch  pariih  (ball  neglect  or  refufe  to  publilh 
the  banns,  it  is  declared  fufficient  if  done  in  the  epifco- 
pal congregation  alone.  But  the  pubJic  folemntty  is  only 
a  matter  of  order,  and  not  eflenttal  to  maniage;  and 
therefore  by  the  law  of  Scotland,  ikk  only  a  marriage 
folemnized  by  any  min'ffter  or  prieft  is  good,  but  likewjfe 
cohabitation  asiiran  and  wtfe^  fufficient ly  afcertains  the 
marriage,  not  .called  in  .quoftion  during  their  joint  lives. 
Tbofe  marriages  which  are  tiot  folemntzed  according  to* 
the  order  of  the  church,  are  termed  .claodefline.  Not« 
withftaoi^ing  that  .clandefline  msirriages  ari^  equally  bind* 
Mig  with  foieoinupfiesi  certain  peiudties  are.impofcd  upon 
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the  parties,  who  thereby  a&  contrary  to  the  order  oF  !aw| 
thefe  are  imprifonmenc  tx>^  three  months  and  a'^penaltjr 
upon  the  parties,  with  perpetual  baniQiment  or  other 
arbitrary  puntihment  upon  the  perfon  that  folemnizes  rh« 
marriage.  Oi  old,  the  parties  loft  their  refpeAiye  in«* 
terefls  *{jus  mariti  2tn6jus  reii£fit\  but  that  after warda 
was  altered.  Perfons  refiding  in  Scotland,  who  marry  in 
England  or  Ireland,  without  proclamation  of  banns  ta 
.due  courfe,  are  fubjedi  to  the  pains  of  clandeftine  mar«- 
riages.  And  the  wttnefles  to  an  irregular  iparriage  arc 
fubje<^  to  a  fine/* 

But  whether  clandeftine  marriages  in  Scotland,  of  £ng<» 
liOi  parties,  who  reiorc  thither  to  evade  the  Englifll  law^ 
(hall  be  fuftained  in  England,  hath  been  (^oubted.  And 
very  learned  men  have  queftionrd,  nor  with  (landing  that 
fuch  marria((es  arc  valii  by  the  law  of  Scotland,  whether 
they  are  effeftive  in  England.  Where  parties  are  bound^ 
by  the  laws  of  their  own  country y  to  execute  any  import- 
ant ad  or  contrad  with  certain  folemnities ;  it  is  doubted 
whether  they  can  eluc*e  their  own  law,  by  going  purpofely 
to  another  country  where  iuch  folemnities  are  not  eflential« 
and  then  returning  immediately  when  the  a£t  is  done.  It  it 
a  queftion  of  public  law  \  and  the  mOft  celebrated  writers 
on  public  law  have  holden,  that  fuch  an  adl  isfraudu* 
lent  \  it  \%  fraudtmfactnUgt^  which  the  laws  of  all  nations 
difaliow.  \ti  the  cafe  of  Robinf9H  and  Bland^  M*  i  G,  3« 
which  was  upon  a  fecutity  given  m  France  for  money 
there  loft  at  play,  wherein  the  locality  of  the  tranfaAion 
came  in  queftion,  there  is  an.ohitir  o.bfervation  of  lord 
Mansfield,  very  remarkable.  **  As  to  the  money  won  at 
play,  By  the  rule  of  the  law  of  England,  noadioncan  be 
lUiintained  for  it.  To  this  it  has  been  objeded,  that  th« 
contract  was  made  in  France :  therefore  the  law  of  f*>anoi 
muft  prevail,  and  be  the  ruleof  determination  j  by  which 
law,  it  is  alledged,  that  the  money  is  there  recoverable 
before  the  marlhals  of  France,  who  can  inforce  obedience 
to  their  fentencts  by  imprifonment.  I  admit  that  there 
are  many  cafes^  where  the  law  of  the  place  of  the  tranf^ 
a^iion  (ball  be  the  rule :  and  the  law  of  England  is  as 
liberal,  in  this  refpe£t,  as  other  laws  are.'  It  has  heed 
laid  down  at  the  bar,  that  a  marriage  in  a  foreign' country 
muft  be  governed'  by  the  law  of  that  coqntry  wjiere  the 
marriage:  was  had«  Which^  in  general,  is  true.  But 
the  marriages  in  Scotland,  of  perfons  going  Irona  hence 
for  that .  purpofe,  were  inflanccd  by  way  of  example, 
%iey  ipfiy  i;Qxat  .itadfT  a  very  diffirrcnt  .coDiideratioii| 
1  |i(cordi|i^ 


^Mccrding  to  the .  opinion  of  Haberut,  p.  33*  and  other 
.writers  (>).  No  fuch  cafe  hatb  yet  been  litigated  in  Eng- 
land, except  one,  of  a  marriage  at  Oftcnd  |  which  came 
1)efore  lord  Hardwlcke;  who  ordered  it  to  be  tried  in 
the  ccclcfiaftical  court:  but  the  young  man  came  of 
age,  and  the  parties  were  married  over  again ;  and  fo 
the  matter  was  never  brought  to  a  trial/'     Bur.  Manifw 

4079. 

But  in  BnlUr\  Law  of  Hifi  Prius^  p.  113,  there  is  a 
ihortnote  of  a  cafe  wherein  this  point  was  afterwards  de- 
termined, upon  an  appeal  lO  the  delegates  ;  vi^.  **  Compfm 
9iXiA  Biorcrpfty  i  Dec,  1768.  The  appellant  and  refpond- 
.ent,  both  Englifli  fubje£ks,  and  the  appellant  being  under 
age,  ran  away  without  the  confeiK  of  her  i^uardian,  and 
were  married  in  Scotland  ;  and  on  a  fint  brought  in  the 
fpiritnal  court  to  annul  the  marrragff,  k  was  holden  that 
die  marriage  was  good." 

U^htri  banms  have  been  ufuaUy  puhiijhi/]  E.  2%  G.  3. 
X.  and  Norihfiiid.  Two  juftices  of  the  peace  had  made 
ail  order  to  remove  Abigail  Jones^  widow  of  Jo,tph  'Jnus^ 
jiroai  the  paiifli  of  Kings  Nortm  to  the  parifli  of  N$rthfiiid^ 
which  laft  pariih  appealed  to  the  cjuarter  fefions  ;  and  thej 
coofiimeA  the  original  order,  and  ftated  fpecially :  That 
the  pauper  Abigail  Joms  being,  whilft  feie,  a  fettled 
inhabitant  at  Kings  hlvrton  in  the  year  1775,  intermarried 
with  Jofiph  Jcnn  a  fettled  iahabitant  at  N^rthfiiU^  at 
Bf^rUy-hiH  ehapely  in  the  parifli  of  Kingjwinf§rd  in  the 
coimty  of  Siaffordy  which  was  ereded  in  the  year  1765, 
and  then  duly  confecrated,.  and  in  which  divine  fervice 
had  been  publicly  and  regdarly  celebrated  ever  fince;  and 
wherein  banns  of  marriage  had  been  often  publi(hed,  and 
marriages  celebrated,  pcevioua  to-  the  marriage  in  queftioa : 
ibac  the  faid  ehapd  waa  a  new  one,  ereded  fince  the 


{y)'  S«pe  fit  uc  adolefcentes  fub  coratoribus  agentet ,  forti* 
iPOt  amarcB  aapiiis  conglotiBare  cupientesy  abeant  in  Frifiain 
orieaialem  aliaveloca,  inqnihus  coratoniBi  coafeafmt  adaa- 
tcimonittOM  000  rcqairitur  juxtalcgerRominaBqiias  apnd  not 
hac  parte  ceiTant*  CeJebrant  ibi  matriinooiuiB  et  mojc  fede«> 
lint  in  pauiain.  £^0  ita  exiftimo  baoc  rem  maaifcfto  perti* 
Aere  ad  ever fionem  j oris  nodri;  ac  ideo  non  efle  mag^^tos 
teic  6bffgat08»  ejeregentiam  ejnfmodi  noptias  agnofcere  et 
rates  hafyere:^nialtoqtie  magis  ftatuendatai  eft,  eos  contra  jaa 
gettti4nf(feicere  viderr>  qui  eivAot  aileni  iinpvrii  fal  faciUate 
laspatiiis  kgiba»  cotttrai4iiitt  feietates  volcofes*  impertsoatar. 
fhbmsdPmni.    I.s.T.  5.     Di  cM/iOk  Ujgtkm  S^Bi-    . 

9  marriage 


jSPattiase^  477 


marriage  zSty  and  not  ere£^ed  on  the  foundation  ot  tm6 

that  was  ancient }  and  no  aci  of  parliament  was  obtained 

for  ered^ing  the  faid  chape),   or  for  celebrating  marriagei 

there.     The  two  ordets  being  removed  by  certiorari  into 

the  king's* bench,  the  only  queftion  appeared  to  be,  !  wbe« 

tber  the  ma^iai^e,  u  -on  the  fad^s  (tated  relative  (a the  cha« 

pel,    was   void   by   the  provifions  of  toe  faid  a£l.     On  tCi 

being  movec^   for  a  rule  to  ihew  caufe  why  tbefe  orders 

ihouid  not  be  qu^fhed,    lord  AJamfield  (ieemed  to  difcou** 

rage  the  attempt  to  uy  a  queflion  of  fuch  ferioos  conie« 

quence,  in  a  collateral  way<»   on  a  fettlement  cafe;    and 

faid,   he  wculd  turn  the  panfli  complaining  of  ihe  removal, 

round,  if  he  could.     On  (hewing  caufe,  the  counfel  ia 

fupportof  the  orders  admitt^'d,  that  when  the  validity  of  a 

marriage  under  the  marriage  ack  becomes  a  queftion  in  the 

cafe  of  a  fettlement,   it  is  not  necefiary  that  there  ihouid 

have  been  ^  (isntence  of  the  fpi ritual  court  in  order  to 

entitle  the  parties  intereAed  to  (hew  the  nullity  of  fuch 

marrlaire ;    but  they  contended,    that  the   words  ufually 

publijhed  ought  tobeconftrued  to  mean  ufually  at  the  time 

when  the  marriage  in  queftion  took  place.     If  fo,  thert 

was  enough  fta'ted  in  the  cafe,  for  the  court  to  confi det 

this  as  a  chapel  in  which  banns  had  been  ufually  publi(bed« 

The  word  ofun  is  nearly  tar.tamount  to  ujuaily  ;  hut,   if  it 

were  not,  yet  as  it  is  a  rule  that  an  order  of  feftions  it 

always    to    be   fupporred,    unlefa   fometbing  appears  ex* 

prefsly  on  the  face  of  it  which  (hews  it  to  be  againft  law^ 

the  Court  would  intiend  this  to  be  (iich  a  chapel  as  the  %St 

required,     if  the  conftrudion  contended  for  on  the  other 

fide  fliould  prevail,   this  a6i  would  prove  a  trap  todergy^ 

men  and  innocent  perfons,  who  could  not  be  expe&od  to 

fearch  into  hiltory,  to  diicover  the  exa<St  time  when  mar* 

riages  firft  began  to  be  cel<:bratcd  in  any  particular  chapeh 

It  is  h<ird  perhaps  to  draw  a  line,  but  here  a  ufage  is 

clearly  elfablifhed  long  before  this  marriage  took  place.-«^ 

On  the  other  hand,  againft  the  validity  of  the  marriage^ 

it  was  argued,  that  the  adi  is  to  be  cunftrued,  as  if  the 

cafe  had  happened  the  day  after  it  palled.     Ufage ^n£v 

could  not  vary  the  cafe  \  for  to  give  operation  to  ufage,  it 

vnuft  have  a  legal  commencement.  Arguments  of  hardflitp 

and  inconventenre  can  only  be  reforted  to  when  the  law  ia 

doubiful,  but  here  the  words  of  the  ftatute  are  clear.  Thii 

is  no  more  a  trap  than  zxiy  other  prohibitory  law*     Aftar 

4he  pading  of  the  af5k,  no  marriages  have  been  atttmpced 

to  be  celeorated  m  i^iocoln's -Inn  chapel,  .Gray's-Inncha- 

pel|  and  many  oihers,  altho'  they  are  old  chapels,  becaufe 

banns 
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banns  bad  not  been  uAiaJly  pobtiflied  in  them  7  arid  r6 
would  be  abilird,  if  a  chapri  erected  fince  iheadi  Qioold 
be  in  a  better  fituation  in  thb  refpeft,  than  thofe  wbiclr 
bad  exi(h?d  icng  bef  re. — Lord  Mansfitid :  For  a  long 
time  I  was  mucb  avcrfe  to  a  determination  of  this  point, 
in  fiich  a  queiiion,  anc  between  fuch  parties.  But  upon 
more  confide  ration,  I  think  we  ought  now  to  decide  it. 
If  there  has  been  an  abufe,  we  ought  to  flop' it  as  earijr  as 
poffible.  A  delay  might  lead  to  a  fuppoiitroif  that  we 
doubt,  where  in  truth  we  do  not  %  and  any  fubfequent 
incoDvenience,  in  coniequence  of  our  fuppofed  doubt, 
might  ;bf  chargeable  upon  us.  The  a<5l  clearly  meanf 
chapeU  exifting  at  the  time.  It  favs,  the  banns  (hall  be 
pubiiibed  in  the  parifli  church,  or  in  fome  public  chapel 
belonging  to  fuch  parifti  or  chapelry,  wherein  the  parties 
to  be  married  (hall  dwell.  There  is  no  chapelr y  here.  I 
•m  of 'opinion,  chat  this  marriage  was  void  by  tbe  provi* 
fions  of  tbe  ftatute*     Douglas^  634. 

Sooii  after  this  determination,  a  bill  was  brought  inte 
parliament,  and  paAed  into  a  law,  reciting,  that  whereas 
fince  paffing  the  ad  of  a6  G.  a.  divers  churches  and  pub^ 
lie  chapels  have  been  ere£led  and  confecrated,  and  mar* 
fisges  folemnized  therein,  but  by  reafon  that  in  fuch 
churches  and  chapels  banns  of  matrimony  had  not  been 
ufually  publiflied  before  or  at  the  time  of  paffing  the  faid 
a£f,  fuch  marriages  have  been  deemed  to  be  void  ;  there* 
fore  ena&s.  That  all  marriages  folemnized  or  to  be  fo-^ 
lemnized  before  Aug.  i.  1781,  in  any  church  or  public 
chapel  ereSed  and  confecrated  fince  the  making  of  the 
faid  ad,  (hall  be  as  good  and  valid  in  law,  as  if  they  had 
been  folemnized  in  parifh  churches  or  public  chapels 
having  chapelries  annexed,  and  wherein  banns  had  been 
ufually  publifhed  before  or  at  the  time  of  paffing  the  faid 
mSt :  and  clergymen  having  folemnized  the  fame  fliall  be 
indemnified ;  and  the  regiAors  that  have  been  made  of 
fuch  marriages  (hall  be  removed  to  the  parifh  church, 
and  therp  kept  as  the  regiflers  of  fuch  parifh.     at  G.  3* 

€.  53. 

[Note,  this  ad  relates  only  to  marriages  celebrated  in 
churches  or  public  chapels  titSitA  fifut  the  faid  marriage 
ad  of  26  G.  2.  Such  as  had  been  ereded  a  longer  or 
Shorter  time  btfin^  are  not  provided  for  by  this  remedial 
law»  As  to  thefe,  the  matter  is  ftill  left  open ;  which  in- 
cludes Tn  it  this  important  queftion,  HoW  fir  the  word 
ufuallj  (hall  be  undcrftood  to  extend.] 

VI.  \F#fW 
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VI.   Form  of  fckmnization. 

t.  By  tbe  ftatute  of  the  26  G.  2.  <.  33.    All  marriages  Witnefleipn- 
iball  be  folemnized  in  the  prefence  of  two  cried ible  wit*  ^"^ 
f)t:(Ies  at  the  Icaft ;  bcGdes  the  minifter;  who  ihall  figa 
Iheir  atteflation  thereof,     f^  15* 

2.  And  at  tbd  time  of  the  celebration  of  the  marriage ;  Impedinieflii 
thciininiiief  reriting  the  caufes  for  which  matrimony  was  **'****^* 
ordained)  (hall  fay,  ^'  If  any  man  caa  (hew  any  juit  caufe 
•*  why  they  may  not  lawfully  be  joined  together  let  him 
**  now  fpcaky  or  elfe  hereafter  for  ever  hold  bis  peace/' 
Ruhr. 

And  then  fpeaking  unto  the  perfons  that  (hall  be  mar* 
n:d,  he  (hall  fay  ;  *^  i  require. and  charge  you  both,  as 
*^  ye  will  anfwcr  at  ihe  dr^dful  day  of  judgment  whea 
**  the  fccrers  of  all  hearts  Qiall  be  difclofed,  that  if  either 
'*  of  you  know  any  rmpedimenjt,  why  you  may  not  be 
**  lawfully  joined  together  in  matrimony,  ye  do  nrow  con* 
*^  fefsic ;  for  be  ye  well  aflured,  that  fo  many  as  arecou* 
*'  pled  together  oiherwife  than  God*9  word  doth  allow, 
*^  are  not  joined  together  by  God,  neither  is  their  macri- 
*'  mony  lawfal."     Ruhr. 

At  which  day  of  marriage,  if  any  man  do  alledge  and 
declare  any  impediment  why  they  may  not  be  coupled  to* 
gether  in  matrimony  by  God*8  law»  or  the  laws  of  this 
feaim  \  and  will  be  bou/id,  and  fufScient  fureties  with 
him  to  the  parties,  or  elfe  put  in  a  caution  (to  the  full 
value  of  fuch  charges  as  the  perfons  to  be  married  do 
thereby  fuftain)  to  prove  his  allegation;  then  the  foleoi- 
nization  muft  be  deferred  until  fuch  time  as  the  truth  be 
tried.     Ruhr, 

3*  If  no  impediment  be  alledged,  then  the  marriage  (hall  Riof. 
goon;  and  after  the  parties  have  declared  their  mutual 
a(rent,  and  have  taken  each  other  in  marriage  according 
to  the  form  prefcribed,  then  the  man  (hail  give  unto  the 
woman  a  iing«  laying  the  fame  upon  the  book«  with  the 
accuftomed  duty  to  the  prie(\  and  clerk.  And  the  prieft 
taking  the  ring,  (hall  deliver  it  unto  the  man  to  put  it  oa 
the  fourth  finger  of  the  woman's  left  hand ;  and  the  maa 
holding  the  ring  there,  and  taught  by  (he  prieft,  (hall  * 
fay,  •*  With  this  ring  I  thee  wed,  with  my  body  I  thee 
*^  wor(hip,  aud  with  all  my  worldly  goods  I  thee  endow.'* 
Rubr» 

I  Which 


♦?' 


Sductttfi, 


Bicufnmtt 


l^naon* 


Xvhich  laft  words  are  beft  explained  by  the  rubrick  of 
the  2  Ed.  6m  which  was,  thus :  **  The  a^an  (hall  give 
*'  unto  the  woman  ^  rH>g,  add  other  tokcl^s  of  fpoufagei 
'^  as  gold  or  Alver,  laying  the  fame  upon  the  book,  and 
**  the  man  taught  by  the  pried  ftall  fay^  With  diis  ring 
**  I  chce  wed,  this  goM  and  fiiver  1  thee  gtve^'*  andfhfA 
thefe  other  words,  ^*  with  all  my  worldly  gooda  I  thee 
*'  endow,"  were  delivered  with  a  more  peculiar  fi^t** 
fictncy« 

The  ring  at  firft  (according  toSwinbum)  was  not  of 
(oM  but  of  iron,  adorned  with  an  adamant  {  the  metal 
hard  and  durable,  ftgnifying  the  durance  and  perpetuity  of 
UiC'Contrad.  HoWbeit  (he  fays)  it  flcillech  not  %t  this  day 
what  metal  the  ring  be  of:  the  form  of  it  being  round  and 
without  end,  doth  import,  thatiheir  love  (houiddrciilate, 
Mid  flow  continvally.  The  finger  on  which  4hia  ring  is 
to  be  worn,  is  the  foarth  finger  of  the  left  hand  next  unto 
the  Hctle  finger^  because  thei-e  was  fuppofed  a  Vein  of 
Wood  10  pafs  from  thence  luito  the  heart..  StvhA.  Motr. 
Cmf.     fed  15. 

•  Jn  the  Roman  ritualv  there  it  a  benedidion  of  the  ring 
and  a  prayer  chat  (he  who  wears  it  may  continue  in  per- 
'it&  love  and  fidelity  to  her  hufl>and,  and  in  the  ^mht  of 
God  all  her  days. 

4.  By  the  riibticks  of  the  %mA  of  the  5  Ed.  6.  The 
new  married  perfonswere  required  on  the  fame  day  of  tbeJt 
marriage  to  receive  the  holy  commtinion. 

But  by  the  prefent  rubrfck,  k  is  only  declared  tt>  ht 
convenient^  that  the  new  nMirried  perfons  (bould  receire 
the  holy  communion  at  the  time  of  their  n^arriage^  or  at 
the  firft  opportanity  afterwards. 

5.  fiy  the  rubricka  of  the  2  and  of  the  5  Ed.  6.  Aficf 
the  gofpel  was  to  be  a  fermon,  wherein  ordinarily  the  of* 
fice  of  a  man  and  wife  tbould  be  declared,  according  to 
holy  fcripture  \  or  if  there  were  no  fermon,  then  the  mi- 
toifter  was  to  read  feveral  fentencei  out  of  fcriptare^  fetting 
forth  the  (aid  duties. 

And  by  the  prcfent  rubrick.  If  there  be  no  ftrmon  de- 
claring the  dilties  of  man  and  wife,  then  the  minifter  flitll 
acad  the  fame  fentences  as  aforefaid* 


Vll.   Ft€  fQT  marriage. 

Langton.      f^e  do  firmly  injoin^  that  n§facramint  of  tii 
dmrcb/hall  bt  denitd  to  an}  ow  upon  tht  account  of  anyfum  of 

monoff 
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monijj  nbr  Jhatl  matrimony,  hi  htnired  iherffjitre :  lecaufe  If 
miy  tUng  hath  hun  accuftimei  to  hi  given  hy  the  pious  dem^*, 
ti$n  of  the  fdUbful^  we  iifill  that  jyftice  he  done  thereupon^ 
to  the  churches  hy  the  ordinary  of  the  place  afterwards^ 
Lind.  278. 

That  no  facrament.of  the  cbureh]  Which*  were  feven;  of 
whkh  matrimorvy  was  one. 

Shall  he  denied^  Or  delaved.  Lindw.  27  8« 

Upon  the  account  of  any  fum  ofmoney^  That  is,  ufed  to  be 
paid  or  taken  in  the  adoiinifiration  of  any  of  the  facra- 
ments.     Lind.  278.  (z) 

Nor  Jball  matrimony  be  hindred  therefore^  But  by  the  r\i« 
brick  in  the  office  of  matrimony,  at  the  time  of  delivering 
the  ring)  the  man  (ball  alfo  then  lay  down  the  accuftomed 
duty  to  the  prieft  and  clerk.  Which  if  he  fhali  refufe  to 
do ;  whether  the  minifter  is  bound  to  proceed  neverthelefs, 
doth  not  appear  from  any  rubrick  or  canon. 

Hath  been  accuflomed  to  he  given]  That  is,  of  old,  and  . 
for  fo  long  time  as  will  create  a  preicription,  altho'  at  frft 
given  voluntarily.     For  they  who  have  paid  fo  long,  are 
pefumed  at  6rft  to  have  bound  themfelvet  voluntarily 
thereunto.     Lind.  279. 

And  this,  it  is  faid,  is  recoverable  by  law,  in  fuch 
places  and  cafes  only;  where  there  is  a  cuftom  for  the  pay- 
ment thereof,  upon  performance  of  the  duty.  Boh,  L»  of 
Tith.  144, 5^ 

Mr,  John/on  fays,  it  was  an  ancient  cuftom,  that  mar* 
riage  (bould  be  performed  irf  no  other  church  but  that  lo 
which  the  woman  belonged  as  a  pariQiioner  ;  and  therefore 
to  this  day,  the  ecciefiaftical  law  allows  a  fee  due  to  the 
curate  of  that  church,  whether  flie  be  married  there  or 
npt.  And  this  fee  was  exprefsly  referved  for  him  by  the 
words  of  ibp  licence,, according  to  the  xAA  form,  , which 
is  not  yet  difufisd  in  all  diocefes.  But  it  is  faid,-  that 
j^dgonent  hath  been  otherwife  given  in  the  temporU  ddurts* 
jBbnf  188,  189. 

^»tn  the  cafe.of  Tbompfin  and  Davenportj  M.  \%W. 
The  plaintiff  libelled  againft  the  defeodaot,  fetting  forth 
a  cuftom  in  the  parifh  of  Ellington  in  Derbyfliire,  that 
of  t'^^xy  woman  who*  t»  a  parifliioner,  aiidbdwelleth  ifaere, 
and  mafiieth  with  a  licence,  the  huiband 'at  the  time  of 
the  marriage,  or  foon  after,  {ball  pay  to  the  vicar  5  s  as 


■«i 


(ft)  See  IDeprftatioll,  in  the  note. 
Vol.  II«  I  i  an 
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an  accu flomed.  fee ;  and  fo  brought  his  ,cafe- within  that 
cuftom ;  the  defendant  fuggefte(i  for  a  prohibition,  that 
all  cuftoms  are  tris^le  at  common  law,  and  that  the  plain- 
fSflF  had  libelTed  againft  him,  fetting  forth  the  cuftom 
as  aforefaid.  And  a  prohibition  was  granted.  LutWm 
1059. 

And  in  a  late  cafe,  upon  an  appeal  to  the  arcbee.  Sir 
George  Lee  not  only  declared  againft  the  cuflom  as  an 
unrealbaable  cuftom,  but  gave  cons  againft  the  clergymaxi 
with  fome  warmth. 

And  Sir  William  Blackftone  Tays,  of  common  right  no^ 
fee  is  due  to  the  minifter  for  performing  fuch  like  branches 
of  hisdutyVafnd  it  can  only  be  fupported  by  fpecial  cuftom;- 
but'nocuftom  can  fuppcrt  ithe  demand' of  a  fee  without 
performing  them  at  all.     ^Black.(p,  {a) 

%     VIIL  Regijier  of  marriage. 

By  the  26  G.  2.  r.  33.  The  churchwardens  and  chapel* 
wardens  of  every  parifh  or  chapetry  (hall  provide  proper 
books  of  vellum  or  good  and  durable  paper,  in  which  all 
marriages  and  banns  of  marriage  refpt^ively  there  pub- 
lifted  or  folemnized  (hall  be  regiftered  \  and  every  page 
thereof  (ball  be  marked  at  the  top  with  the  figure  of  the 
number  of  every  futh  page,  beginning  at  the  fecond  leaf 
with  number  one ;  and  eve|;y  leaf  or  page  fo  numbered  fliall 
be  ruled  with  Knes  at  proper  and  equal  diftances  from  each 
cKher,  or, as  near  as  may  be$  and  all  banns  »nd  marriages' 
publtflsed  or  celebrated  in  any  church  or  chapel,  or  witbiit 
any  fuch  *pariA  or  chapelry,  (hall  be  refpedively  entered, 
regiftered,  printed,  or  written  upon  or  as  near  as  con- 
veniently may  be  to  fuch  r^ed  Hnes,  and  (hall  be  figned 
by  the  parfoo  vicar  nnrinifter  or  curate,  ^r  by  fome  other  per- 
fon  in  his  prefence  and  by  his  direAion;  and  fucb  en- 
tries (ball  be  made  as  aforefaid  on  ornear  fuch  lines  ia 
fucceffive  order,  where  the  paper  is  not  damaged  by  ac- 
cident oc  length  of  time*  And  all  books  proirided  ts  afore- 
faid^ (hall -be  deemed  to  belong  to  fucb  parifli  or  cba-  ^ 
pelry  rcfpeAively.     f.  14. 

And  immedtatteiy  after  the  c^lehrationr  trf  every  miar- 
rnge,  an  entay  thereof  ihall  be  made  ro  fucb  rcgifteri 
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in  which  entry  or  regifler  it  fhall  be  cxprefled,  that  the 
faid  marriage  was  celebrated  by  banns  or  licence ;  and  if 
both  or  cither  of  the  parties  married  by  licence  be  under 
age,  with  confent  of  the  parents  or  guardians  as  the  cafe 
Iball  be ;  and  fhall  be  iigned  by  the  minifter  with  his  pro* 
per-  addition,  and'alfo  by  the  parties  married,  and  attefted 
by  two  witnefies  prefent  at  the  fdlemnization  of  fuch  mar* 
riagc.    f.  15, 

Which  entry  (hall  be  made  in  the  form  or  to  the  e£Feft 
following,  viz. 

parijh  ■  wtTi  marrtid  in  this  I  '^  *-/  I  ^ 

"  11  in  the  yiar  — — — 

By  mi].].       Vicar    \ 

A.  B.  . 

This  marriage  was  folimnixed  bitween  u$  ^*  j^*  in  the pn* 

And  if  any  perfon  fhsU  knowinj^ly  and  wilfully  ipfert 
0r  caufe  to  be  inferted  in  fuch  regifter  book  any  falfe  en- 
try of  any  matter  or  thing  relating  to  any  marriage ;  or 
falfly  make  alter  forge  or  counterfeit,  or  caufe  or  procure 
to  be  falfly  made  altered  forged  or  counterfeited,  or  affifl  ia 
falfly  making  altering  forging  or  counterfeiting,  any  fuch 
entry  in  fuch  regifter ;  or  utter  or  publifli  as  true  any  fuch 
falfe  altered  forged  or  counterfeited  regifler  as  aforefaid» 
or  ^  copy  thereof,  knowing  the  fame  to  be  falfe  altered 
forged  or  counterfeited ;  or  if  any  perfon  (hall  wilfully  de* 
ftroy  or  caufe  or  procure  to  be  deftroyed,  any  regifter  book 
of  marriages^  or  any  part  thereof,  with  intent  to  avoid  any 
marriage,  or  to  fubje^  any  perfon  to  any  of  the  penalties 
of  this  afi :  he  fliall  be  guil^  of  felony  without  benefit  of 
clergy,    f.  16. 

A  doubt  hath  been  made,  in  what  manner  a  marriage 
celebrated  by  virtue  of  a  fpecial  licence  from  the  archbiihop 
of  Canterbury,  fhall  be  regiftered;  tfpecially  where  the    . 
Aarriage  isfolemniscd  in  a  private  hoaie,  and  by  a  clergy « 

I  i  a  naa 


man  not  being  the  incumbent  of  the  pirilh^  and  ibe  in« 
cumbent  refufes  to  permit  th*  fame  to  be  entered  in  the 
parifli  regifier*  But  the  doubt  feemeth  to  be  folved  by  the 
words  of  the  id  itfelf ;  The  regtfter  book  of  marriaga 
is  of  the  goods  of  the  partfli^  and  confequendy  the  church- 
wardens  (and  not  the  minifter)  ought  to  have  the  keeping 
thereof;  and  the  ad  fays^  ali  marriages  celebrated  in  any 
church  or  chapel,  or  within  any  fuch  parijh  ir  chapthy^  fliatt 
be  entered  in  fuch  regifter ;  and  therefore  if  the  church- 
wardens (hall  refufe  to  produce  the  regifter  book  for  that 
purpofe,  they  may  be  compelled  thereunto  by  legal  pro- 
cefs:  for  where  a  thing  by  any  ad  of  parliament  is  required 
to  be  done;  that  alfo  is  required  without  which  the  thing 
itfelf  cannot  be. 

Another  doubt  bath  been  made,  by  what  nami  the  wife 
fliall  fubfcribe  the  regifier,  whether  by  the  name  which  (he 
had  before  marriage^  or  by  the  newly  acquired  name  of  her 
hu(band.  In  Scotland,  the  wife  retains  the  name  which 
ihe  had  beibre  marriage ;  but  in  England  the  cafe  is  other- 
Wife  :  for  by  the  marriage  (he  lofes  her  former  name,  and 
kgally  receives  the  name  of  her  hufband.  As  appears  from 
a  pretty  fitong  cafe,  £m  v.  ^mith^  M.  38  EU  a  man  had 
liTue  a  fon  and  a  daughter,  and  devifed  his  land  to  his  fon  in 
tail;  and  if  he  died  without  iflTue,  that  it  ftould  remain  to 
the  next  of  his  name ;  and  died.  The  fon  died  without 
KTue ;  the  daughter  being  then  married,  the  queftion  was; 
whether  (he  (hould  have  this  land.  And  it  was  heM  by 
the  court,  that  (he  (hould  not.  For  (he  had  loft  her  name 
by  her  marriage.  But  it  (hould  go  to  the  next  heir  male  of 
Ihe  name.  But  if  (he  had  not  been  married  at  the  time  of 
her  bcother*s  death,  (he  (hould  have  had  it;  for  (be  was 
the  next  of  the  name.    Cr^^  EUt^  531* 

IX.  Certi/kaSi  cf  marriage. 

'  By  the  5  ^.  tf.  21.  For  every  piece  of  vellum,  parch- 
ment, ,or  paper,  upon  which  suiy  certificate  of  marriage 
(except  of  the  marriage  of  a  feaman*s  widow)  (hall  be  in- 
groITed  or  written,  (hall  be  paid  a  ftamp  duty  of  5  s.  And 
if  any  perfon  (hall  write  fuch  certificate  upon  the  (ame  be- 
fore it  be  ftamped  he  (hall  forfeit  5 1. 

"X.  Trial  0/ mar riagt. 

By  the  cccle6-    •    I.  J^T^  G»J$lpbim  ^zyi^  that  marriage  was  at  fed  tried 
tatcai  jodic     ]||  Ihe  temporal  coutts :  bat  after  wanla  by  the  jcoaccflion 
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of  princes,  fuch  caufes  were  determined  in  the  fpiritual 
courts.    God,  489* 

And  the  reafons  why  the  cognizance  thereof  hath  been 
permitted  to  the  ecclefiaftical  judge,  are  divers;  cfpecially 
becaufe  matrimony  was  heretofore  a  facrament  of  the 
church  ;  and  the  office  being  performed  by  clergymen^ 
this  of  confequence  brings  the  performance  under  the 
diocefan's  infpedlion  ;  and  in  the  cafe  of  theNlevittcal  de* 
grees  in  particular,  ecclefiafticks  are  prefumed  to  be  the 
beft  judges  of  what  is  prohibited  by  God's  law. 

1.  The  lawfulnefsof  marriage  is  to  be  tried 'by  the  bi- A*  ^  ^^  f*^- 
(hop's  certificate,  upon  an  ifilie  accoupUdin  lawful  matrtmofiy  ^^^ 
pr  not  i  as  in  a  writ  of  dower,  appeal,  baftardy,  or  the 
like,     I  Infi.  134.  {h) 

But  whether  a  woman  is  a  feme  covertt  or  whether  (he 
is  the  wife  of  fuch  a  perfon,  is  triable  by  a- jury  upon 
fuch  an  i(rue.  Therefore  a  marriage  di  faiic^  or  in  repu- 
ution  (as  amongft  the  quakers)  hath  been  aJIowed  by  the 
temporal  courts  to  be  fufficient  to  give  title  to  a  penonal 
eftate,  becaufe  the  lawfulnefs  of  the  marriage  is  not  in 
iflue,  or  the  point  to  be  tried.  For  the  iflue  is  whether  a 
marriage  was  contracted  between  the  parties  or  not,  or 
whether  the  parties  lived  in  .a  married  eftate,  where  the 


(i)  And  the  bilhop's  certificate  in  this  cafe  11  conclafiire  '^ 

afi:*>nftali  the  v/or\6^  FitK.  Ah,  E/i9ffiJ,  a8a.  fee IBafof  1MF»  -* 

11.  2.  and  IRiff^tk,  IV,  \u\  and  is  ihe  only  mode  of  tryi»2 
the  iiTue  on  cbe  plea  of  n§  unquu  scaupU  in  hial  Muurimsnisp 
Co.  Entr.  i8o.  b*  i8j«  for  to  fuch  a  plea  a  mtre /iittence  ii| 
the  ecclefiaftical  court  is  not  a  good  replicatjoD,  becaufe  that 
would  be  to  plead  evidence^  which,  if  it  is  any  thing,  amounts 
to  the  general  iAue,  contrary  to  the  riile,  /ti  4  Bac.  AA,  6o* 
and  to  bind  the  court  by  what  does  not  bind  che  biihop,  who, 
if  he  fee  caufe,  may  revoke  the  fentencc.  Rthins  v.  Crmttbh^^ 
%'JFil/,  iiZy  127.  For  according  to  the  canonifis,  ^«/#«/i« 
^  tomjwgaii  cam/a  nurnqnam  ir unfit  in  remjndiiotam.  Qyghion^ 
f,  306.  SancifiSi  di  Matrimomot  Libm^.  D{/p.iQO.  quoted 
by  Dr.  Wynne  in  the  Duchefs  of  Kingllon's  trial.  Th« 
reafon  given  is,  that  fecret  fin  may  be  avoided  :  Pottft  etiam 
judex  ex  offieio  parte  invita  procedere  ad  retraQandam  buju/modi 
fententiam^  immo  ad  id  tentri  judicem  probat  ttxtus»  quia  fui 
intereft  peccata  aufem.  Sancb.  lb.  But  fuch  a  fen  ten  ce^  unre- 
pealed and  unappcaled  from,  is  evidence  to  a  jury,  as  will 
be  feen  in/ra  6.;  and,  according  to  the  caie  ofMeadenuj  v.  tbi 
Puebe/s  o/Kingftem^  may  be  pleaded  in  Chancery.  Ambler^  756. 
^^W,  204,  &C.  J 
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kgality  of  it  doth  not  come  in  queftion.     ff^ocd.  A.  r# 

.€,  6. 

In  the  a£t  of  6  &  7  ^.  c*  6.  laying  a  duty  upon  mar- 
riages ;  quakers  and  jews,  cohabiung  as  man  and  wife, 
were  required  to  pay  the  faid  duty,  although  not  manied 
ecc^rdiftg  to  tbi  law  of  England:  and  there  was  a  provife, 
that  nothing  therein  contained  (houtd  be  conftrued  to  make 
good  or  efiedual  in  law  any  fuch  marriage  or  pretended 
marriage ;  but  that  they  flioul4  be  of  the  fame  force,  and 
BO  other,  as  if  the  faid  ad  had  not  been  made. 

But  in  the  a£k  of  the  26  G.  a.  r.  33.  there  is  no  pro- 
vifo  of  the  like  purport :  but  rather  the  aft  proceeds 
upon  a  fuppofition  that  fuch  marriages  are  good  and 
valid. 

And  in  the  aforefaid  cafe  of  Haydon  and  Gould^  it  was 
faid,  that  though  the  hu(band«  demanding  a  right  due  to 
hfm  as  hufband,  by  the  ecclefiaftical  law,  muft  prove  hun« 
felfahufband  according  to  that  law,  before  he  can  be  in- 
titled  to  it ;  and  if  he  do  not,  (hall  not  reap  benefit  by  his 
own  fault :  yet  the  wife  who  is  the  weaker  fey,  and  chil- 
dren who  were  in  no  fault,  may  intitle  themfelves  to  a 
temporal  right,  by  fuch  marriage ;  which  fas  was  urged) 
eannot  be  Called  a  mere  nullity,  becaufe  by  the  law  of 
nature  the  contrafi  was  fufficient  \  but  only  an  irregularity, 
in  not  complying  with  a  poiitive  law.  Gihfn,  430. 
BiAo^*icertiiU  3.  In  writs  of  dower  or  other  writs  brought  in  the 
king^s  temporal  courts,  if  liTue  be  joined  vpon  not  aeconpUd 
in  lawful  matrimonj^  this  being  a  caufe  which  is  merely 
ecdefiaflical,  the  trial  therebf  muft  be  by  the  biihop  or 
ordinary,  upon  an  inquifition  taken  before  bim  as  judge. 
Which  is  after  this  manner  :  The  king  firft  fends  his  writ 
to  the  biihop  to  make  the  inquiry}  for  the  ecclefiaftical 
judge,  before  he  hath  received  the  king's  writ,  may  not  of 
bimfelf  inquire  of  the  lawfulnefs  of  the  matrimony ;  but 
after  fuch  time  as  he  hath  received  the  faid  writ  to  make 
the  inquiry^  he  muft  not  furceafe  for  any  appeal  or  tnbi- 
bition,  but  muft  proceed  until  he  hath  certified  the  king*s 
court  thereof  Land  then  when  the  bifhop  hath  received  the 
king's  writ,  he  doth  give  notice  thereof  unto  the  party  who 
took  exception  to  the  matrimony  at  his  dwelling  houfe, 
if  he  hath  any,  within  the  dtocefe,  to  fpeak  at  a  day  pre- 
fixed by  him  agaihft  the  matrimony  if  he  will ;  and  after 
fuch  notice  given,  whetber  the  party  come  or  not,  the 
witnefles  of  the  demandant  to  prove  the  legality  of  the  ou* 
Crimony  arc  taken,  and  admitted  by  the  hUhog,  if  no  fuf- 
ficient 
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£ciciit  exception  be  talcen  to  the  wUncfles,  After  the  de«* 
pofltions  taken,  tt>ey  are  publifbsd^  and  certified  into  the 
king's  court  where  the  ifliie  was  joined,  by  leuers  under 
the  feal  of  the  bifliopy  importing  that  in  purfuance  of  the 
faid  writ  he  hath  made  due  inquiry,  according  to  the 
ccclefiaflicil  Jaws,  into  the  niatters  therein  contained  ;  and 
that  he  hath  fo,und  by  lawful  prpofs,  and  oiher  canonical 
requifites  in  that  behalf,  that  fuch  perfon  (as  the  cafe  fhall 
be)  was  or  was  not  accoupl^d  in  lawful  /natrimony.  For 
he  mud  certify  the  point  in  iiTue  generally^  and  not  make 
9  fpecial  verdid  of  it,  or  expreCs  the  manner  of  the  mar- 
riage ^t  lar^e.  And  after  fuch certificate  ^ladCf  there  (hall 
be  no  appeal,  but  the  fame  certific^Jte  (hall  be  a  bar  and. 
conclude  all  parties  for  ever.  Aqd  after  fuch  certificate, 
aind  re-fummons  of  the  tenant  In  the  king's  tefiyporal. 
court,  judgment  (hall. b^  given  for  the  plainti^.    HftgkfSf 

?93»  ^94-  i  * 

4.  In  th^  cafe  of  Herrifif^  and  Burwill  ^4)  bc/oremeni-ProliibitUii. 
tioned,  it  was  obferved,    that  no  prohiVitiof^:  was.to  j)e 
fojund  in  the  regiiler  or  elfewhere,  concerning  the  queAionr/ 
ing  of  any  marriage  in  the  fpiritual  court,  in  all  tl^e  time 
before  the  9(Sts  of  parliament^  and  long  after  fome  of  thpm  i, 
and  it  was  alfo  confefled,  that  neither  ^b,e?6lof  the  25  H.  8« 
i)or  a  //.  ^.  gave  apy  jurifdi^iion  to  the  te^iporal  courts- 
copcerning'marri^ges,  more  than  they  had  be^^re  r  being 
a£ls  only  airef^Qry  lo.tbe  ecclefuftical  proceeding  in  mat« 
ters  of  marriage.    3ut  it  was  declared,  that  by  the  28  H*  8«. 
the  temporal  courts  are   bQ<;pme  the  proper  judges  what 
marriages  are  within  or  wiihout.  the  leviiica)  degrees,  and. 
are  to  prohibit  the  fpiritual  C9urts  if  they. Impeach  any  per- 
fons  for  marriages  without  thofe  degrecjB.    .But  Vaugban 
declared  in  this  cafe  (and  re^ajed  that  declaration  in  the 
cafe  of  H'tll  and  Giod)  (^),,. that  if  granting  prohibitions 
to   the  fpiritual   courts   in   caff^s    at    matrimony,   were* 
res  Integra  now,  hp  faw  no  reafon  why  they  ibould  be^ 
granted  in  any  cafe  ;  but  thdt  there  having  been  fo  many^ 
precedents  of  prohibitions,  and  no  complainr,  or  at  Icaft 
redre(s,  in  parliament,  they  could  not  take  upon  them  to 
alter  the  courfe  of  the  law  fo  long  praSifed*     Glbf,  413. 

The  latter  of  thefe  two  cafes,  was  in  the  1^5  C  2 }  aud 
in  the  34  C.  2.  a  prohibition  was  prayed  to  the  fpiritual 
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court  at  York|  to  hinder  a  profecutton  tbere  for  marry- 
ing the  fifter^s  daoghter.  But  it  was  denied  by  the  whole 
court  upon  this  general  rtafon ;  becaufe  it  is  a  caufe  of 
ecclefiaftical  cognizance,  and  divines  better  know  how  to 
expound  the  law  of  marriages  than  the  common  lawyers  ; 
and  though  fomecimts  prohibitions  have  bfeeo  granted  in 
caufes  matrimonial,  yet  if  it  were  now  res  Integra,  they 
would  not  be  granted*  And^it  being  fuggefied  in  that 
cafe,  ih^t  the  imie  of  the  marriage  would  be  bastardized 
in  cafe  of  a  divorce,  and  deprived  of  certain  lands  fettled 
upon  them  in  marriage;  the  coiirt  faid,  this  was  not  fuf- 
ficient  matter  of  fuggeffion,  for  here .  the  fpiritual  court 
held  not  ple^  of  the  temporal  inheritance  directly,  but  only, 
confequentially  \  for  which  if  they  (hould  be  proHibjted, 
they  w6uM' have  nothing  left;  Gibf  413.  J^^i^tm.  464. 
Sim.  37.      ;      •  ', 

And  in  tl>e  cafeof  Dtnny  and  Aflnvdl^  E.  3  G.  a  pro- 
hibition was  denied  to^  fuit  io.thq  fpiritual  court,  for  a 
perfon>  marrying  his  'wife*s  fiffer^s  .daughter*    Str.  53. 

5.  The  proof  of  a  marriage  may  be  by  witndles  who 
w6re  (>refent  at  the  fotemnizatiOn  $  by  cohabitation  of  the 
|llirt4es)  'by  publiik  fanle  and  reputattbn ;  by  confeffion  of 
the  niarried  perform  Aemfelves,  a],though  their  acknow- 
ledgement might  only  be  to  avoid  the  punifhm^nt  of  for- 
nication} aflid' by  divers  other  circumftances  j  which  if 
tfaey  iiBOiint  to  half  proof,  ought  to  be  extended '*iii  ?i- 
vdur  of  marriage  rather  than  contrary  to  it.     Wood.  Civ. 

'  But  now*'  fince^  the  ftatut^  of  the  26  G.  2.  c.  33.  the 
regiftcr  book  feeihs  to  be  intended'  as  the  proper,  alttiough 
not  the  onl^evfdence  in  this  nVatter }' for  if  there 'fliall 
be  any  doubt'as  t6'  the  identity  of  the  perfons,  or  the  like, 
the  register  In  this  refpeft  can-  bt  no  evidence  at  all  (f). 

In  the  cafe  of  St  Dtveriux^r\d  Mycbdewchurcb^  £.  2  &'.  3. 
Mrith  regard  to  thefettfement  of  a  poorperfon,  there  was 
proof  of  a  marriage  by  two  wiinefles,  who  fwore  they  were 

(/)  This  aAdpth  not  take  away  the  evidence  of  prcfomptioa 
Iroip^  cohabitstioD.  3ut  if  the  evidence  be  clear  that  the 
lAafriage  was  doc  celebrated  accordioff  to  the  requifitions  of 
the  tB,t  it  i^  totally  void,  and.no  declaratory  feotence  in  th^ 
ccclefiaftical  court  is  neceflary.  BulLN.P.  i\^.  Rixy^ 
Preflott  next  Trawafiam%  M.  55  G.  2.  jB.  R.  Bat  in  fbme 
caies  an  aanal  marriage  moft  be  proved.  Fid.  in/ra^  the  cafd 
of  Morris  and  MUkr^  and  Bin  a;ad  AtrUjm. 
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prefent  on  February  the  7th,  1758,  when  n  marriage  wa« 
foleoinized  in  the  parifh  church  of  St  Divirtux^  between 
J$hn  and  Sn/annab  Mtreditb  by  the  minifter  of  the  parifh 
by  banns.  An  entry  was  made  in  the  regifter,  that  they 
were  married  by  banns :  but  it  was  not  figned  by  the  mi« 
Difter»  parties,  or  witneOes.  Lord  Mamfiild^  chief  juf* 
tice»  held  this  to  be  a  fufficient  proof  of  the  marriage,  fo 
ai  to  fix  the  fettlement  of  the  wife  in  the  hufband's  parifh  \ 
but  (aid,  he  would  ex  officio  grant  a  rule  upon  the  minifter* 
to  ifaew  caufe  why  an  information  (hould  not  be  granted 
againft  him,  for  not  attefiing  the  entry  agreeable  to  the 
ftatute.     Burrwus  Sit  Caf,  506. 

]n  truth,  there  is  a  great  miftake  in  many  perfons,  fup- 
pofing,  wherb  an  ad  of  parliament  infli£leth  no  Q>ecial 
penalty  for  difobedience,  that  they  may  tranfgrefs  fuch 
ad,  without  any  danger  of  being  called  to  account  9 
wliereas  nothing  is  more  certain,  than  vhat  where  an  2^Qt 
appointeth  no  particular  puniflimeht,  the  offender  is  liable 
to  be  puniflied  by  fine  and  imprlfonment,  upon  indidment 
or  tn(ormaTion,  at  the  defcretion  of  the  court.  So  that  aa 
ad  inflTding  no  particular  penalty,  is  in  the  highefl  de* 
gree  penal  ^  fo  far  as  a  man's  liberty  or  property  may  b^ 
affedrd.  Which  confideration  is  applicable  not  ority  to  the 
prefent  cafb,  where  regifters  are  not  regularly  kept  accord* 
ing  to  the  ftatute ;  but  alfo  to  the  cafe,  where  furro* 
gates  IhM  grant  licences  to  marry  in  parilhes  or  places 
where  neither  of  the  parties  doth  inhabit;  or  where  a 
clergyman  (hall  prefume  to  marry  fuch  perfons,  neither  of 
them  being  his  own  parifhioner :  As  alfo,  where  a 
minifter  fh^ll  take  upon  him  to  publifh  the  banns,  not 
immediately  after  the  fecond  teflon,  as  this  ad  rcqutreth  ; 
but  after  the  Nicene  creed,  as  was  before  injoined  by 
the  rubrick.  For  if  a  father  fhould  attend  immedi* 
ately  after  the  fecond  ieffon,  to  forbid  the  banns  where  bis 
child  is  under  age ;  and  no  publication  being  then  made, 
fliould  go  away,  and  the  publication  afterwards,  pro- 
ceed ;  the  clergyman,  making  fuch  publication,  would 
not  be  in  a  defirable  fituation_.  Indeed,  it  doth  not  ap« 
pear,  why  the  time,  as  it  is  now  limited,  immediately 
after  the  fecond  Ieffon,  is  more  proper  than  the  other  time 
was,  after  the  Nicene  creed;  or  rather,  it  feemeth  to  be  lefs 
proper,  becaufe  immediately  after  the  fecond  leflbn  the 
publication  makes  a  manifeft  break  and  interruption  in  tbe 
fervice ;  but  after  the  Nicene  creed  there  is  a  paufe,  that 
p§rt  of  the  fervice  being  then  compleatcd.  However,  fo 
'  the 
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the  matter  ffands ;  ^nd  it  is  not  in  the  difcKtioa  of  anj 
private  perfon  to  judge  of  the  propriety  or  toipropriety ; 
and  therefore,  this  being  the  law,  the  rubrick  after  the 
Kicene  creed  in  this  particular  ought  to  be  alrereci ;  and 
the  rather,  as  it  may  prevent  a  miftake  of  (bme  -perfoos, 
who  may  think  that  the  rubrfck  in  this  refpefi  is  fiill  in 
force,  not  confidering,  that  although  the  rubrick  is  con« 
firmed  by  slQ  of  parliament  (and  is  indeed  icfdf  part  of  an 
aA  of  parliament),  yet  no  maxim  in  the  law  is  more  efta- 
bliflied,  than  that  a  fubfequent  contrary  a<5l  virtually  repeals 
a  preceding  ad,  fo  far  forth  as  it  is  contrary  ^  and  may  alfo 
prevent  perhaps  another  miftake  of  thofe  who  may  fuppofe, 
that  the  rubrick,  together  with  the  book  of  common  prayer, 
before  it  received  the  fanfiion  of  parliament  having  been 
drawn  up  by  the  clergy  in  convocation,  received  its 
whole  force  by  ccclefia^ical  authority,  and  needed  iiq 
parliamentary  confirmation ,  but,  on  the  contrary,  that  the 
parliament  have  nothing  to  do  with  it,  either  to  confirm  or. 
alter  it.  This  was  once  the  notion  of  ecdefiafiickt ;  but 
the  foundation  thereof  was  aboliihedt  with  the  papal 
power,  out  of  this  realm,  above  ^oo  years,  ago.  What 
BOW  remains  of  it,  if  any  thing  doth  remain,  is  a  Ibadow 
without  any  fubftance.  An  empire  within  an  empire,  two 
diftind  legidatures  in  one  kingdom  independent  of  each 
other,  and  both  of  thecti  pretending  to  be  abfolute  have  been 
long  fince  found  to  be  abfurd  and  incompatible. 

In  the  cafe  of  Morris  and  Milkr^  E.  7  G*  3.  The 
queftion  was.  Whether  to  fupport  an  adion  for  a  criminal 
converfation,  there  muft  not  be  proof  of  an  aSual  marriage? 
The  faA  was,  they  were  married  at  May-Fair  chapels 
The  regifter  or  books  could  not  be  admitted  in  evidence. 
Keith^  who  married  them,  was  tranfported:  and  the  clerk, 
who  was  prefent,  was  dead.  So  that  the  plaintiff  could 
not  prove  the  a6)ual  marriage,  by  any  evidence.  But  the 
plaintifTs  witncfles  proved  articles  between  him  and  his 
wifC)  made  after  marriage,  for  the  fettling  of  the  wife's 
eftate,  with  the  privity  df  relations  on  both  fides.  They 
proved  cohabitation,  name,  and  reception  of  her  Hy  every 
body  as  his  wife.  Lord  Mansfield  delivered  the  refolution 
of  the  court:  In  thefe  anions  for  criminal  converfation, 
there  mud  be  proof  of  a  mafriage  in  fa£l,  as  contrafted  to 
cohabitation  and  reputation  of  marriiige  arifing  from 
thence.  Perhaps  there  need  not  be  ftriS  proof  ^om  the 
regifter,  or  by  a  perfon  prefent,  but  ftrong  evidence  muft 
be  had  of  the  fa£l  ^  as  by  a  perfon  preient  at  the  wedding 
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dinner,  if  the  regifter  be  burned,  and  the  minifler  and  clerk 
tiead.  So  alfo  in  profecucions  for  bigamy,  a  marriage  \a 
fad  muft  be  proved.  But  except  in  thefe  two  cafes,  I 
know  of  none,  where  repuiation  is  not  a  good  proof  of 
marriage.     Burn  Manif.  2057.     Black.  Rep,  632.  ^ 

£•  19  (7.  3*  Bin  and  Barlom*     This  was  an  a£lion  of 

trefpafs    and  afTauIt  for  criminal  cooverfation  with   the 

plaintifPs  wife.     It  was  tried  before  Blackflone^  juftice^ 

when  by  dirediun  of  the  judge  the  pl^inciflF  was  non- 

fuited.     On  a  rule  to  (hew  caufe  why  the  nonfuit  (hould 

not  be  iet  afide  and  a  new  trial  granted,  the  judge's  report 

was  as  follows ;  ^^  The  firft  witnefs  that  was  called  bjf 

^  the  plaintiff,  was  Thomas  Sharpe^  who  proved  a  copy 

^^  of  the  regifter  of  the  parifh  of  St.  Alfred  Canterbury^ 

*^  in  thefe  words,  <  John  Birt  efquire  of  the  paiilh  of  St 

*<  Margaret  Rochefter,  and  Harriet  rCbampneya  of  this 

<*  parifh,   married  by   banns   15  Dec.   J  767,    by  Joho 

«*  Lynch  minifter.     (Witncfles,  Robert  Lynch,  Francis 

^^  Champneys,    Anne    Lynch,    Elizabeth   Lynch.)'  {g) 

**  Another  witnefs  was  next  called  ,to  prove  the  fad  of 

<<  adultery.     1  was  of  opinion,  that  this  was  not  fufficient 

*«  evidence  of  the  marriage,  but  that  the  identity,  of  the 

*^  parties  muft  be  proved,  elfe  it  might  poffibly  be  a  regif- 

^*  ter  of  the  marriage,  not  of  the  plaintiiF  and  his  fup<. 

*^  pofed   wife,  but  pf  fome  other  perfons  of  the  lame 

'^  name.     The  counfel  for  the  plaiotiiF  then  faid,  that  ia 

*^  courfe  of  their  examination  to  prove  the  adulterous  ia* 

^*  tercourfe,  it  would  come  out  from  the  mouths  of  the 

<*  witnefles,  that  the  plaintiff*s  reputed  wife  was  of  the 

^  name  and  family  of  Champneys,  and  that  they  had  long 

*^  cohabited  together,  and  were  efteemed  to  be  man  and 

«*  wife  by  all  their  friends  and  relations.     1  ftill  thought 

<*  that  the  evidence,  fo  opened,  would   be  infufficient^ 

*'  holding,  in  conformity  to  the  cafe  of  Morris  and  Alil^ 

<^  /rr,  that  this  was  the  only  civil  cafe  in  which  proof  of 

^*  an  adual  marriage  was  requifite,  as  contradiftinguifhed 

*^  from  acknowledgment  by  the  parties,  cohabitation,  re* 

**  putation,  and  the  like:  that  the  btfl  proof  that  can  be 

<*  given  of  an  adual  marriage,  is  by.fome  perfon  adually 

*^  prefent  at  the  folemnity :  tha't  in  the  prefent  cafe,  there 


(g)  I  prcfame  the  names  of  the  hufbaod  and  wife  were  alfb 
fubfcribed,  altho'  that  was  notftated  in  the.  report.  .  It  is  ex* 

Srefily  reqaired  by  the  marriage  ad,  a6  G.  a.   r.  35.  /  15* 
^9ag.  in  M0U» 

t^  appeared 
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**  appeared  to  have  been  no  fewer  than  five  witnefiet  pre^ 
**  fe^nt  at  the  marriage  thus  regiftered,  which,  was  only 
^  e)even  years  ago:  that  the  a£t  had^direded  the  wit- 
**  'nefTes  to  fubfcribe  their  names  to  the  regifter,  in  order 
*'  ro  facilitate  the  inveftlgation  of  the  legal  evidence  of 
*<  marriages ;  and  that  till  thefe  five  witnefie»  were  ac- 
**  counted  for,  as  by  fhewing  tbeoi  all  dead  or  the  like,  I 
**  could  not  admit  lefs  proof  than  that  of  foqe  pcrfon 
*'  prefent  to  demonflrate  the  identity  of  the  partiea.  I 
**  accordingly  nonfuited  the  plaintiff.  After  Which,  a 
*^  prodiorfrom  the  ecclefiaftical  CQurt,  then,  prefent ;  de- 
'*  dared  openly,  that  he  had  been  fubpcsRaed  by  the 
*^  pUintiiF  to  prove,  and  could  prove,  the  uking  out  a 
**  licirtci  for  the  marriage  of  the  plaintiff  and  his  repuied 
'^  wife.  I  mentidn  this  circumAancq,  tho'  it  could  be 
<*  no  ground  of  my  determination,  as  it  (hews  fomething 
**  nadre'ihan  a  bare  poffibility  that  the  plaintiff  and  his 
**  wife  weVe  not  the  identical  perfons  fo  regiftercd  as  mar* 

•*  rying  by  ^kanns.** Againft  the  rule  for  a  new  trial, 

it  Was  argued,  that  the  a£t  meant  to  introduce  fome  more 
accurate  proof  of  marriages  thzn  what  w^s  in  ufe  before 
the  paffing  of  the  ad.  it  therefore  ena£ls,'  .that^:^itneffes 
ftali  be  prefent  who  (hall  fubfcribe  their  napies  to  the  r&- 
gifter,  and  the  purpofe  of  fuch  fubfcription  muft  be  to 
point  them  out,  that  they  may  be  produced  when  it  (hati 
became  neceflary  to  prove  the  marriage.  There  is  no 
tafe  in  the  law  where  fubfcribing  witneffes  are  noceffary, 
and  yet  it  is  not  neceffary  to  produce  them,  or,  if  they 
are  (hewn  to  be  dead,  to  prove  their  hand- writing.  There- 
gifter  proved  the  marriage  of  two  perfons  of  the  fame  ^ames 
with  the  plaintiff  and  his  wife,  but  could  not  (hew  that 

tb<fy  were  the  identical  perfons. In  fupportof  the  rulcf 

it  was  obferved,  that  the  preamble  to  the  feQion  of  the 
ftatute  in  difpute  profeflcs  an  intention  to  render  the  proof 
of  marriages  more  tajy^  and  it  would  be  a  ftrange  folecifm 
to  conilrue  it  fo  as  to  render  it  more  difficult.  It  was  ad* 
mitted,  that  the  proof  of  the  marriage  was  compleat,  and 
no  cafe  could  be  (hewn  which  had  deteimined  that  there 
could  be  no  other  evidence  of  the  idgnttiy  of  the  parties, 
but  the  teftimony  of  perfons  prefent.  Proof  of  the  parties 
having  been  feen  going  to  church  the  morning  of  the  day 
mentioned  in  the  regifter,  or  lying  together  at  night,  would 
furely  be  evidence  of  the  identity,  and  fo  would  proof  of 
tfacir  having  cohabited  together  from  the  time  of  the  mar- 
riage downwards.  In  an  afiion  for  goods  furnr(bed  to  a 
wife,  evidence  of  cohabitation  and  reputation  ii  fufficieotj 
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Inacaffltpficxitoioal  coaverration,  fometbing^  moTe^  Dame* 
]y,  an  a^aal  iDarriage  muft  be  jQiewa.     Th\%  is  done  bf 
the  regtfter ;  and  when  it  is  coupled  with  evidence  of  co- 
babitattoo  and  reputation,  the  proof  is  compleac.     As  the 
copy  of  the  regtfter  only  was  produced  (and  was  all  that 
was  neceflary),  the  witnefles  could  not  have  proved  that 
mtteftation,  even  if  they  had  been  called.——— Lord  Manj^ 
fiiU:  From  the  report  it  appears,  that  the  ground  of  the 
nonfuit  was  an  idea,  that  the  identity  muft  be  proved  by 
the  minifier  or  fome  of  the  atiefting  witnefles,  unlefs  their 
not  being  produced  is  accounted  Tor  in  the  fame  manner 
^s  is  required  in  the  cafe  of  fubr(;;ribing  witnefles  to  a  deed. 
The  counfel  for  the  plaintiff  ftated  other  evidence  of  the 
identity ;  whether  fuch  as  would  have  been  fufficient  whea 
produced  (as  it  might,  or  might  not  be,  according  to  the 
differences  arifing  from  the  manner  of  ftating  \i)^  I  give 
xio  opinion.     But  the  judge  decided,  that  it  was  tieajjary 
to  produce  fome  of  the  fubfcribing  witnefles.     The  claufes 
in  the  marriage  ad,  relative  to  regifters,  are  of  infinite 
utility  to  the  kingdom.     They  were  meant,,  as  well  to 
prevent  falfe  entries,  as  to  guard  againft  illegal  marriages 
without  licence  or  the  publication  of  banns.     The  regif- 
ters are  direded  to  be  kep(  as  public  books,  and  accom- 
pairied  with  every  means  of  authenticity.     But  befides 
facilitating  and  afcercaining  the  evidence  of   marciageiB 
they  are  intended  for  other  wife  purpofes.     They  are  of 
great  affiftaoce  in  the  proof  of  pedigrees,  which  has  be- 
come fo  much  more  difficult  fince  inquifitions  poft  tmrtgrn 
have  been  difufed,  that  it  is  eafier  to  eflablifli  one  for  50Q 
years  back  before  the  time  of  king  Charles  the  fecond, 
than  for  100  years  fince  his  reign.     But  this  advantage 
would  be  loft,  and  it  would  be  very  prejudicial,  if  the  %(k 
were  fo  coniirued  as  to  render  the  proof  of  marriages 
more  difficult  than  formerly.     I  take  it  for  granted,  that 
the  law  ftands  as  it  did  before  in  that  refpefE.     Regifters 
are  in  the  nature  of  records  and  need  not  be  produced* 
nor  proved  by  fubfcribing  witnefles.     A  c.opy  is  (uflicieol^ 
and  Is  proof  of  a  marriage  in  fadl  between  two  parties  dei- 
fcribing  themfelves  by  fuch  and  fuch  names  and  places  of 
abode,  tho'  it  .doch  not  prove  the  identity.     An  adioa  foe 
criminal  converfation  is  (he  only  civil  caie^  where  ic  is  ne* 
cefl*ary  to  prove  an  a^ual  marriage,     in  other  cafes,  co« 
habitation,  reputation,  and  the  like,  are  equally  fufficient 
fince  the  marriage  a£t   as    before.      But  an   adlion   for 
criminal  converfation  has  a  mixture  of  penal  profecution  ; 
for  which  rcafon,  and  becauie  it  mi^ht  be  turned  to  bad 

purpofes 
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XI.    Divorce. 

Caoletof  ^*         t*  By  the  canon  law  a  divorce  is  not  permitted  without 
fuffictent  cognizance  had  of  the  caufe.    But  by  the  civil 

law, 

■  I  IMI  111!  I.IIIUV.MIIMI  IMIW  .  -■I.. 

ingf*  If  he^  plead  that  the  judgment  wa3  fraadulent,  he 
cannot  give  evidence  of  it,  bat  maft  apply  to  the  coart 
which  pronouoced  the  fentenc^  to  vacate  the  jodgment:  and 
if  both  parties  colluded,  it  was  never  known  that  either  of 
them  could  vacate  it.  The  defendant  in  this  cafe  wu  party 
to  the  fuitt  and  cannot  haveredreft  here. 

The  following  cafe  has  fince  occurred  on  this  fabjeA: 
MioJows  v.  tte  Diube/s  tf  Kiugfiw^  ay  H  %%  Jum$  i775t  in 
cboMCiry,     Jmb.  756.     Evelyn  late  duke  of  KingiU>n  mar- 
ried the  defendant,  and  on  the  marriage  made  a  fettlement  of 
4000  !•   a  year  opon  her  by  way  of  jointure,  charged  upon 
certain  eftiates.     He  afterwards  made  hts  will,  and  gave  her, 
by  the  defcription  rf  bis  tvifi  Elizabttb  duibift  tf  Kingflw^ 
all  his  other  eftates  (which  together  with  the  jointured  eflates 
were  about  1 6,000 U  a  year)  during  her  widowhood,  fubjed 
to  a.proviiioQ  made  for  payment  of  debts  thereout  with  liau* 
tations  over.    He  alfo  by  his  will  gave  to  the  defendant,  by 
fame  defcription,  all  his  perfonal  eftate  difcharged  from  pay* 
ment  of  debts,  and  alfo  made  her  fole  executrix.    A  bill  was 
£led  by  the  plaintiff  in  right  of  his  mfe,  who  being  fifter  was 
heir  at  law  and  next  of  km  to  the  dnke«  ftatlng  that  the  de- 
vife  in  the  will  of  the  perfonal  eftate  to  the  defendant  as  his 
njoife  was  founded  in  a  fraud,  committed  by  the  defendant  in 
impofing  herfelf  upon  the  doke  u  a  fingle  woman,    and 
thereby  inducing  him  to  marry  her,  when  in  fafi,  at  the  time 
of  the  marriage,  ihe  was  the  lawful  wife  of  Augufias  John 
Hervey,  fince  earl  of  firiftol ;  and  that  the  fmaUty  rf  wi/g  of 
the  faid  duke  of  Kiagfton  was  an '  eflential  part  of  the  de- 
fcription, and  exjHvlTed  the  caufe  of  the  bequeft ;  which  fail- 
ings the  defendant  ought  to  be  confidered  as  a  truftee  for  the 
next  of  kin.    To  this  the  defendant  pleaded,  that  bdag  law- 
fully married  to  the  duke,  he  cohabited  with  her  to  his  death, 
and  that  (he  proved  his  will  in  the  prerogative  oonrt  of  the 
archbifliop  ot  Canterbury.    That  a  fuit  in   the  couliAorial 
court  was  inftitutcd  by  her  againft  Mr.  Hervey  for  jadiuiion 
of  marriage,  and  a  crofii  allegation  by  Mr.  Hervey  was  pnt 
in^  infifting  that  he  waa  married  to  her,  dating  the  particiUar 
dccumlUnces  of  the  marriage,  and  praying  the  court  to  pro- 
nounce  that  he  and  the  defendant  were  iaw^iUy  man  and  wife. 
And  that  upon  hearing  the  caufe  on  the  loth  of  Feb.  1769* 
the  judge,  by  his  definitive  and  final  fentence,  declared  that 
the  defendant,  then  Elisabeth  Chudleigh,  at  and  during  all 

the 
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law,  divorces  were  often  made  tbro'  beslt  of  aogfer,  when 
the  Romans  had  a  mind  co  put  away  their  wives,  by  fend^ 

ing 


the  time  mentioned  in  her  faid  libel  was^  and  then  was  a 
fpinfter,  and  frte  from  all  matrimonial  contra&or  efpoufala 
(as  far  as  appeared),  more  efpecially  with  the  faid  Augoftaa 
John  Hervey  ;  and  that  the  faid  Auguftua  John  Hervey  did 
BDalicipQily  bead,  aod  publickly  aiTert  (though  falfely)^  that 
be  was  contracted  in  marriage  to  the  defendant*  or  that  thejf 
were  joined  or  contracted  together  in  matrimony ;  and  that* 
therefore,  the  jadge  of  the  faid  court,  thereupon,  by  fuch 
definitive  fentence  or  final  decree,  alfo  pronounced^  decreed^ 
and  declared  that  perpetual  filence  muft,  and  ought  tohe  ini« 
pofed  and  enjoined  on  the  faid  Aoguftns  John  Hervey»  at  to 
the  matters  contained  in  the  defendant's  faid  libel;  and  ac-i 
cordingly  did  impofe  and  enjoin  perpetual  filence  on  him  ^  as 
to  fuch  matters ;  and  decreed  that  he  (bould  be  admoniihed 
to  defift  from  his  boading  and  afifertiag  that  he  was  contradedi 
.to  or  conjoined  with  the  defendant  in  matrimony  as  aforefaid; 
and  alfo  condemned  the  faid  Augoilus  John  Hervey  in  the 
cofts  of  the  fnit.  The  defendant  then  averred,  that  the  duke 
was  informed  of  and  privy  to  this  fuit,  and  denied  that  he  Was 
ever  drawn  in  to  marry  her  by  any  fraud  or  impofition  whatever* 
Lord  Apjltf^  chan,  after  argument.  The  plea  ftates  the 
lentence  of  the  ecclefiaflical  court,  to  fhew  that  the  defisodaoi, 
was  not,  at  the  time  fhe  married  the  duke,  the  wife  of  Mr. 
Hervey.  Firft  qnefiion,  Whether  the  plea  reduces  the  matter 
t»  a  point?  Second,  If  it  does,  whether  It  is  conclafive^ 
As  to  the  firft,  it  clearly  brings  the  matter  to  a  pointy  whether 
the  defendant  was  not  the  wife  of  Mr.  Hervey  but  a  fingle 
woman.  As  to  the  fecond :  by  tonelufivi^  I  underfhind  thai 
the  court  will  not  receive  evidence  to  contradict  it.  1  lay  it 
down  as  a  general  rule,  that  wherever  a  matter  comes  to  be 
tried  in  a  collateral  way,  the  decree,  fentence,  or  judgment 
of  any  other  court,  having  competent  jarifdiCtion,  fhall  be 
received  as  concluOve  evidence  of  the  matter  fo  determined. 
Though  Oughton  may  be  right»  and  Mr.  Hervey  might  at 
any  time  have  fued  ror  reftitotion  of  conjugal  rights,  not- 
withRanding  this  fentence  1  yet  the  fentence  is  conclufive 
Evidence  in  collateral  anions  till  it  is  reverfed^  or  overturned 
by  fome  other  fentence. ^The  only  exception  to  the  role  is 
where  the  fentence  is  not  exdinSo^  as  in  Plaekham*%  cafe  *. 

Here 


*  Blmckbawtt  cafi,  before  Holt,  C.  J.  at  nifipriut,  i  Saik,  aipo.  In 
trover,  the  cafe  was,  the  plaintiff  proved  the  goods  to  be  in  his  po(^ 
feflion,  and  fo  be  taken  awav  by  the  defendant.  The  defendant 
ihewed  that  thefe  were  the  goods  of  one  Jane  Blackham,  in  her  life* 
time,  and  that  the  defendant  had  taken  out  letters  of  adminiftiation 
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iog  thcin  a  bill  of  divorce  by  one  of  their  freed-mtn,  who 

was 


OAi 


Here  it  ao  faggeftioD  of  fraud  in  the  bill ;  and  if  there  was,  it 
is  that  kind  of  fraod  which-  the  coart  woald  not  go  into. 
Fraad  opon  a  court,  in  obtaining  judgment  or  fentence,  can 
only  be  examined  by  the  court. where  the  fraod  ii  committed, 
or  another  court  having  concurrent  jnrirdidlion.  This  court 
baa  not  concurrent  jurifdiflion  in  marriages. 

But  on  the  trial  of  the  docbefs  afterwards  for  bigamy,  be- 
fore the  houfe  of  peers  in' 1776,  after  plesding  not  guilty,  (he 
produced  the  fentence  of  the  coofiftorial  court  as  above  ftated, 
which  her  counf^^l  infifted  was  conclufive  in  her  favour.  Thia 
point  being  fully  argued,  the  following quelHons  were  referred 
by  their  lordfllips  to  the  judgei: 

L  Whether  a  fentence  of  the  fpiritual  court  again  ft  a  mar- 
riage, in  a  fait  for  jadtitation  of  marriage^  is  condufire 
evidence,  Co  as  to  ftop  the  counfel  for  the  crown  frooa 
proving  the'  faid  marriage  in  an  iodI£lment  for  polygamy  ? 

JI.  Whether,  admitting  fuch  fentence  to  be  condufive  upoa 
foch  indictment,  the  counfel  for  the  crown  may  be  ad- 
mitted to  avoid  the  efFed  of  fuch  fentence,  by  proving  the 
'  "fame  to  have  been  obtained  by  fraud  or  collnfion  ? 

Upon  which  queflioos  Sir  Wm.  De  Grey,  C.  J»  -C*  B»  de- 
livered the  unanimous  opinion  of  the  judges: 

id.  That  a  fentence  in  the  fpiritual  court  againfl  a  mar- 
riage in  a  fuit  of  ja£litation  of  marriage  is  not  condufive  evi- 
dence, fo  as  tp  flop  the  counfel  for  the  crown  from  ptowing 
l)ie  marriage  To  an  indidment  for  polygamy. 

sdly,  Adrniuing  fuch  fentence  to  be  condufive  upon  fuch 
indidlment,  the  counfel  for  the  crown  'may  be  admitted  to 
^vQid  the  efFedt  of  fuch  fentence,  by  proving  the  fame  to  have 
been  obtained  by  fraud  or  collufioo. 

to  her,  and  fo  was  entitled  to  her  goods.  Upon  this  the  plaintiiF 
proved,  that  fome  tew  days  befute  her  death  die  was  a£lually  mar- 
ried to  him;  and  in  anfwer  to  that  it  was  infii^ed  that  the  fpiritual 
court  had  determined  the  right  to  be  in  the  defendant:  for  they  could 
riot  have  granted  adminiftration  to  the  defendant,  but  upon  fuppofing 
there  was  do  fuch  marriage,  and  that  this  fentence  being  pf  a  matter 
within  their  jurifdr6lron,  was  condufive  and  could  not  begainfaid  la 
evidence.  And  fer  Heih  C\  J.  a  matter  whidi  has  been  direAly  de- 
termined by  their. fentence  cannot  be  gainfaid*  Their  fentence  it 
condufive  in  fuch  cafes,  and  no  evidence  (hall  be  admitted  to  prow 
the  contrary.  But  that  is  to  he  intended  only  in  the  point  dinedly 
tried  \  otherwife  it  is,  if  a  collateral  matter  becolIeAed  or  infemd 
from  their  fentence,  as  in  this  cafe,  becaufe  the  adminiftration  is 
granted  to  the  defendant  j  therefore  they  infer  that  the  plaintiff  was 
not  the  inteftate's  hiifband,  as  he  could  not  have  been  taken  to  be,  if 
tWe  point  there  tried  had  been  married  01*  unmairied, .  and  their 
ftntencc  had  been  not  married. 

Aad 
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was  to  acquaint  the  wife  with  the  purpofe  and  intentioa  of 
her  hufband.     AyL  Par;  225.  (/) 

Dr.  AylifFf  fays.  By  the  papal  canon  law  thei'e  are  only  five 
caufcs  of  divorce ;  to  wit,  adultery,  iropolcncy,  cruelty,  in- 
fidelity,  and  entering  into  religion.  Ayl  Pjr.  226  •^•Unto 
which  ought  to  have  been  added  confanguinity.-^fAnd  ac- 
cording to  our  hwr,  which  In  this  point  follows  the  canon 
law,  by  a  late  decifion  of  the  delegitea,  may  be  added  fodo- 
mitical  pradices  (i).] 

2.  There 

And  the  principal  reafont  given  by  the  chief  juftice  for  this 
opinion  were,  firft,  becaufe  the  parties  are  not  the  fame ;  for 
the  king*  in  whom  the  truft  of  profecuttng  public  qfFencei  is 
veftedy  and  which  is  executed  by  his  immediate  orders,  or  la 
Jiis  name  by  fome  pfofecQtor«  is  no  party  to  fach  proceedings 
in  the  ecclcfiaftical  court,  and  cannot  be  admitted  to  defend, 
examine  witnefles,  in  any  manner  intervene,  or  appeal.  Se« 
condly,  fuch  doflrines  would  tend  to  give  the  fpiritual  courts, 
which  are  not  permitted  to  exercife  any  judicial  cognizance  ia 
'matters  of  crime,  an  immediatei  influence  in  tnals  for  offences, 
and  to  draw  the  deciiion  from  the  courfe  of  the  common  law, 
to  whkh  it  folely  and  peculiarly  belongs.  FUt  fameu,  QltU0, 
Prohmtit  23. 

(r)  It  is  faid,  to  the  honour  of  the  antient  Romanst  that 
divorces  were  unknown  to  them  nil  the  year  of  Rome  423, 
when  Sfturius  Car*vilius  finding  his  wife  barren  put  her  away, 
"  although"  fays  J,*pilliuf,  **  he  loved  her  extremely,  and 
ihe  was  mofl  dear  to  him  on  account  of  her  morals."  Lib,  4. 
^.-3.  This  he  was  induced  to  do  from  a  fcrople  of  confcience, 
having  been  compelled  by  the  cenfors  to  fwear  that  he  mar. 
ried  for  the  fake  of  procreating  children.  The  manners  of 
^ihe  people,  however,  growing  more  corrupt,  divorces  became 
aore  common,  but  were  re(lri6led  to  certnin  juft  caufes  by  the 
emperors;  particularly  by  Theodoiius  and  Vakntinian,  ia  a 
law  preferved  in  Cpi/.  5.  17.  and  by  Juihnian  in  No*u.  117. 
r.  8  C!f  9.  The  latter  emperor  difapproved  of  difiblving  the 
€ontra£^  of  marriage  by  the  mutual  confent  of  hufband  and 
wife;  but  his  grandfon  Juftia  reftored  the  antient  law,  ob- 
ferving  that  it  was  di/Hcult  to  reconcile  thofe  who  once  hated 
each  other  violently,  and  who,  if  they  were  compelled  to  live 
toge.ther,  frequently  attempted  each  other's  lives.  Nofj,  140* 
But  for  this  conftitution  he  has  been  feverely  blamed. 

(i)  Lady  Bromley  libelled  her  hufband  Sir  George  Bromley, 
In  the  confiftorial  court  of  York,  founding  her  claim  to  a  divorce 
m  men/a  tt  thoro,  on  a  verdidt  of  a  jury  that  Sir  George  was 
guilty  of  fodomitUal  praaices  with  A.  B.  for  which  he  was 
fentenced  to  two  years  imprifonment  ii)  the  gaol  at  Notting- 
ham. The  judge  rejefled  the  libelj  and  Lady  Bromley  ap- 
pealed to  the  delegates. 
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A  vinculo. 


S.  There  be  two  kind  of  divorces :.  the  one  tbat  dif* 
folveth  the  marriage*  a  vinculo  matrimmliy  as  for  confaQ* 
giiioicy  \  aod  the  other  a  nunja  et  tbora,  as  for  adultery ; 
becaufe  that  divorce  by  reafon  of  adultery  cannot  dillblve 
the  marriage  a  vincuh  matrimonii^  for  that  the  offence  is 
after  the  jufl  and  lawful  marriage.     3  Inft.  88. 

3.  Caufcs  for  feparation  2^  vinculo,  are  confanguioity 
or  affinity  wiibin  the  degrees  prohibited,  a)fp  tmpuberty 
or  frigidity ;  where  the  marriage  itfelf  was  merely  void 
ab  initio,  and  the  fentence  of  divorce  only  declaratory  of 
its  being  fo.  Infomuch  tbat  in  debt  upon  an  obligation, 
tho*  the  defendant  pleaded  that  at  the  time  of  the  bond  (he 
was  wife  to  a  perfon  there  named ;  yet  the  plaintiff*  (hew* 
ing  that  a  former  wife  was  alive  at  the  time  of  his  marry- 
ing the  defendant,  and  that  thereupon  the  marriage  with 
him  had  been  adjudged  null  and  void  in  the  fpiritual  court, 
judgment  was  given  againft  ber,  becaafe  the  marriage 
being  merely  void,  Ihe  was  always  (ble :  and  it  was  further 
faid,  that  in  fnch  cafe  the  divorce  was  only  declaratory, 
and  there  needed  not  any  fuch  fentence,  Cr:  EL  857. 
Gihf.  446. 

The  efFeds  of  that  original  voidance  and  nullity  are, 
that  the  wife  is  barred  of  dower,  and  the  ifliie  are  illegi- 
timate ;  and  that  the  perfons  fo  divorced  may  marry  any 
others.    Gibf.  446. 

Concerning  divorce  a  vinculo  in  cafe  of  imfubtrfyi  or 
th:  male  or  female's  marrying  under  the  marriageable 
years,  that  is,  the  firft  under  fourteen,  or  the  fecond  under 
twelve  \  the  books  of  common  law  do  confirm  and  ratify 
this  nullity  ;  not  only  by  declaring,  that  in  cafe  of  fuch 
divorce,  the  woman  may  have  an  aflis&e  for  the  land  given 
in  frank  marriage,  but  alfo  in  affirming  further,  tbat  tho* 
the  man  hath  ifiue  by  fuch  marriage,  and  is  divorced,  and 


For  the  refpondent  it  was  obje^d»  tbat  there  was  no  cafe 
where  even  adual  fodoiny  had  been  deemed  a  fuificient  caufe 
for  a  divorce  ;  aforiiori^  a  mere  attempt  to  commit  it,  could 
not  be  deemed  fufHcieDt.  That  fuppofing  it  to  be  a  fufficient 
caufe,  the  libel  ought  to  have  ftated  the  fadts  ^m  which  the 
guilt  was  to  be  inferred,  which  ihould  have  been  agaia  the 
tubje£l  of  proof;  and  that  merely  Hating  the  verdid,  and 
producing  the  record  of  it.  could  not  entitle  the  lady  to  a 
divorce.  But  the  judges  (Gould^  J.  C.  B.  Hotham,  B.  aod 
Grofe,  J.  K.  B.  Dri.  FiOier  and  Crefpigny)  thought  the  ob- 
je£lion«  infu^icient ;  reverfed  the  fentence  of  the  court  below, 
and  pronounced  for  the  divorce.    Ftb.  1794* 

marries 


jjpatttage*  501 


marries  again  and  hath  ifltie,  and  dies,  the*  iflue  of  the 
fecond  wife  (ball  be  his  lawful  heir ;  nor  will  any  averment 
of  confencing  and  living  together  after  the  marriageable 
years  be  received  or  admitted  in  the  temporal  court,  after 
a  divorce  in  the  fpiritual  court?  made  upon  the  original  nul- 
lity, and  unrepealed.     GibJ,  446.  (/) 

In  like  m^Miner,  do  the  books  of  common  law  refolve, 
in  cafe  of  divorce  a  vinculo  for  frigidity^  after  three  years 
trial  and  exacnination,  and  fentence  in  the  fpiritual  court, 
for  the  perpetual  impotency  of  generation.  As  it  was  in 
Bury*s  cafe,  M.  40  &f  41  EL  who  was  fo  divorced,  but 
afterwards  married  another  wife,  and  had  children  by  her : 
upon  which  it  was  urged,  that  the  church  being  evidently 
deceived  as  to  his  perpetual  impotency,  the  divorce  there- 
upon was  null ;  and  if  fo,  that  the  fecond  marriage  was 
unlawful,  and  the  iflue  illegitimate.  But  the  court  re- 
folved,  that  fince  there  had  been  a  divorce  for  frigidity 
or  impotency,  it  was  clear  that  each  Of  them  might  law- 
fully marry  again ;  and  tho'  it  (hould  be  allowed,  that  the 
church  appearing  to  have  been  deceived  in  the  foundation 
of  their  fentence,  the  fecond  marriage  was  voidable,  yet 
till  it  fhould  be  diflblved,  it  remained  a  marriage,  and  the 
iflue  during  the  coverture  lawful.     Gibf  446.  (m) 

But  tho*  a  fentence  of  divorce,  given  in  the  fpiHtual 
court,  may  be  repealed  after  the  death  of  the  parties  \  yeC 
if  any  of  the  parties  be  dead,  before  fuch  fentence  given, 
fuit  cannot  be  in  the  fpiritual  court  to  declare  the  marriage 
void,  and  baftardise  the  iflue  ;  the  marriage  being  already 
diflblved  by  death,  and  the  trial  whether  legitimate  or 
not,  in  order  to  inheritance,  originally  belongeth  to  the 
king's  court  \  and  the  fentence  in  the  fpiritual  court  being 
given  ofAy projaluti  amma^  it  comes  too  late.  Gibf  446* 
Vinery  Baft.  G.  4* 

4.  Divorce  a  tboro  it  minfa  is,  when  the  ufe  of,  matri-  A  thoroei 
mony,  as  the  cohabitation  of  the  married  perfons,  or  their  ^^^^^^ 
mutual  converfation,  is  prohibited  for  a  time,  or  without 
limitation  of  time.    And  this  is  in  cafes  of  adultery  (13), 

cruelty^ 

(/)  7  Rep.  42.     KiniCs  cafi. 

(m\  5  Rtp*    Burfs  caft. 

(«)  Adakery  is  a  caufe  0/  divorce  from  bed  and  board*  by 
tbe  etcleiiaflical  law;  aod  fuch  divorce  is  to  be  obtained  in 
the  ecclefiaiUcal  court.  But  if  the  party  injured  wifli  to  marry 
i^aioa  application  molft  be  made  to  pailiueatfor  an  a6i  of 
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cruelty*  or  the  like;  in  which  the  marriage  having  been 
originally  good,  is  not  dilfolved,  nor  affe^ed  as  to  the 
vinculum  or  bond.  And  this  is  fo  by  the  common  as 
well  as  by  the  canon  law ;  infomuch  that  the  wife  fo  di» 
vorcedy  hiiving  fued  for  a  legacy  left  to  her^  and  the  huf- 
band  having  given  a  releafe,  fuch  releafe  hath  been  ad- 
judged good,  notwithftanding  the  divorce.  Nor  doth  this 
kind  either  bar  the  wife  of  her  dower,  or  baftardize  the 
children ;  but  entitles  her  to  alimony,  which  the  cccleii- 
aftical  court  affigns,  in  proportion  to  the  circumfiances 
and  condition  of  her  hufband ;  and  no  prohibition  will 
lie.  But  as  to  the  having  agaiil  the  goods  ibe  brought, 
or  fo  much  as  is  not  fpent  ^  that,  in  the  law  books,  is 
meant  only  of  divorce  a  vinculo^  or  when  there  was  a  nuU 
^ity  of  marriage  ab  initio,  To  as  to  be  really  no  marriage. 
Gihf.  335. 

But  ihe  children  which  (he  hath  after  the  divorce, 
ihall  6e  deemed  baftards;  for  a  due  obedience  to  the  fen- 
fence  will  be  intended,  unlefs  the  contrary  be  (hewed, 
J  Salk.  1 23. 

By  Can,  107.  In  all  fentences  pronounced  only  for  di- 
vorce and  feparation  a  thoro  et  mtfifa^^  there  (hall  be  a  cau- 
tion and  reftraint  inferted  in  the  ad  of  the  faid  fentcnce. 


the  legiflature  to  difiblve  the  marriage  entlrelys  and  to  grant 
fuch  permiflioD.  This/  however,  cannot  be  obtained  if  the 
party  complaining  ihould  appear  to  have  connived  at  the  adui- 
tery,  or  to  have  been  guilty  of  grofs  mifcondudl  in  the  mar- 
riage (late ;  and  it  has  therefore  been  ufoal  to  foe  the  adul- 
terer previoufly  for  dam'aget  in  a  civil  adion  of  criminal  con- 
verfation«  in  which  the  proof  of  thefe  fads  woold  forniih  a 
flrong  ground  of  defence,  and  where  ii  may  naturally  be 
foppofed  they  would  be  proved,  if  true,  in  mitigation  of  da- 
mages. But  this  mode  of  procedure  cannot  be  adopted  where 
the  adulterer  dies,  or  where  the  a  A  of  adultery  was  commit- 
ted after  a  feparation  between  the  hufband  and  wife.  For 
the  foundation  of  the  adioo  on  the  part  of  the  hulband  is 
the  lefs  of  the  comfort  and  fociety  of  his  wife,  which  he  can- 
not be  fuppofed  to  have  efli mated  very  highly,  when  he  has 
con  fen  ted  to  difpenfe  with  them.  Wudon  V.  Timhrell,  %  Term 
Hep.  357.  It  cannot  either  be  reforted  to  where  the  wife  com- 
plains of  the  adultery  of  the  hufband  ^  and  appears  to  be 
nogative  where  the  adulterer  is  of  very  low- degree>  as  a  me- 
nial fervant:  whence  it  cannot  be  confidered  as  abfolutely 
necefTary.  There  is  an  admirable  rule  of  the  canon  law  on 
this  fubjcft,  Nullus  ducat  in,  matrim9n\um  quam  friu^  felimt 
mduUeriQ.     C.  31.    ^^  l.  r,  i. 

that 
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tliat  the  ptrties  fo  feparated  fhall  live  chaftely  and  continent- 
ly ;  neither  ihall  they,  daring  each  other's  life*  contra^ 
matrimony  with  other  perfon.  And  for  the  better  ob- 
fervation  of  this  laft  claufe,  the  fiiid  fentences  of  divorce 
'  Ihall  not  be  pronounced,  untH  the  party  or  parties  rf  quiring 
the  fame,  have  given  good  and  fufficient  caution  and  fecu- 
rity  into  the  court,  that  they  will  not  any  way  break  ot 
tranfgrefs  the  faid  reftraint  or  prohibition.'  ^ 

And  this  doArine,  that  neither  of  the  parties  (hall  con- 
tract matrimony  during  each  other's  life,  hath  been  con- 
firmed by  the  temporal  judges  in  the  cafe  of  Foliambey  vipho 
having  been  divorced  from  his  wife  for  incontinency  on 
her  part,  married  again  during  her  life ;  and  tHe  fecond 
marriage  was  declared  to  be  void,  becaufe  it  was  only  a 
divorce  a  thoro  et  men/a.  And  the  fame  is  the  doflrine  of 
the  canon  law;  and  of  the  fame  tenor  are  the  ancient 
conftitutions  of  the  EngliOi  church.  Neverthelefs  divers 
a^s  of  parliament,  for  the  divorce  of  particular  perfons  in 
the  cafe  of  adultery,  agreeably  to  what  the  Rtformatio  Ugum 
did  propofe  in  general,  have  allowed  a  liberty  to  the  in- 
nocent perfon  of  marrying  again.     Gibf,  446.     Mo.  683; 

And  by  Can,  108.  If  any  judge,  giving  fentence  of  di«' 
vorce  or  feparation,  ihall  not  fully  keep  and  obferve  the 
premifles ;  he  (hall  be,  by  the  archbifhop  of  the  province, 
pr  by  the  bi(hop  of  the  diocefe,  fufpended  from  the  ex- 
crciTe  of  his  office  for  the  fpace  of  a  whole  year;  and  the 
fentence  of  feparation  fo  given,  contrary  to  the  form 
aforefaid,  (hall  be  held  void  to  all  intents  and  pufpofes 
of  the  law,  as  if  it  had  not  at  all  been  given  or  pro- 
nounced. 

A  divorce  for  adulUry^  was  antiently  a  vinculo  matrlmo* 
nil;  and  therefore  in  the  beginning  of  the  reign  of  queen  " 

Elizabeth,  the  opinion  of  the  church  of  England  was,  that 
after  a  divorce  for  adultery,  the  parties  might  marry  again : 
but  in  Foliambe*9  cafe  aforefaid,  H,  44  El!  in  the  ftar 
chamber,  that  opinion  was  changed  ;  and  archbi(hop  Ban- 
croft, by  the  advice  of  divines,  held  that  adultery  wa) 
only  a  caufe  of  divorce  a  menfa  et  thorn.     3  Salk.  1 38.  (« ) 

5.  Can,  105   Forafmuch  as  matrimonial  caufes  have  been  Dtvorcf  not  to 
always  reckoned  and  reputed  amongft  the  weightieit,  and  beoAconfeffion 
therefore  require  the  greater  caution  when  thov  come  to  be  «f  **»«P*^''' 
handled   and   debated   in  judgment,  efpecially  in  carufes 
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wherein  matrlmoof,  having  been  in  the  church  duly  (b- 
lemnized,  is  jrequired  upon  any  fuggeftioD  or  pretext  what* 
foever  to  be  diflblved  or  annulled';  we  do  ftraitly  charge 
and  injoin,  that  in  all  proceedings  to  divorce  and  niU- 
lici^s  of  matrimony^  good  circumfpeSion  and  advice  be 
ufed,  and  that  the  truth  may  (as  far  as  is  poffible)  be  lifted 
put  by  the  depofition  of  witnefles  and  other  hwful  proofi 
^nd  evidions,  and  that  credit  be  not  given  to  the  fole  con- 
feflion  of  the  parties  themfelves,  howfoever  taken  upon 
P9th,  either  within  or  without  the  court. 

The  rule  of  the  canon  law  upon  this  head,  is  in  a  de«* 
cretal  epiftle  of  pope  Ctlffilm  the  thirds  who  injoineth,  that 
the  parties  be  not  feparated  by  their  own  confeiTpn  only, 
or  by  the  rumour  of  the  neighbourhood  :  For  if  they  did 
believe  that  the  ecclefiaflical  judge  would  concur  with  them, 
fome  perfons  would  collude  together,  and  confefs  inceil, 
for  the  avoiding  of  their  marriage :  And  the  rumour  of  the 
neighbourhood  ought  not  fo  far  to  be  judged  valid,  as  to 
difannul  marriages ;  unlefs  other  rcafonablo  and  probable 
evidences  do  occur,     Gibf*  445.     {p) 

This  prohibition  againft  accepting  rhe  (o\c  confeiSon  of 
the  parties,  was  exprefsly  renewed  in  the  canons  of  1597. 
And  how  great  need  there  was  of  fuch  a  prohibition,  will 
appear  to  an  one  who  fhall  confult  the  ancient  ads  of 
courts  b^forejhofe  tjme%  and  (hall  fee  there  bow  common 
\i  was  to  pronounce  feparations  upon  the  fole  confeffion  of 
the  parties,  and  how  numerous  thefe  feparations  were,  fo 
long  as  that  contii^ued  to  be  the  rule.     Gibf*  ibid. 

In  2  M$d»  314.  there  is  a  remarkable  inftance  of  this 
kind^  wherein  a  prohibition  was  prayed  in  behalf  of  the 
^hildr^n,  who  were  in  danger  to  be  baftardized  by  fuch  a 
fraud.  Cflht  married  Mary^  and  had  children  by  her; 
sigainft  whom  it  was  libelled  in  the  fpiritual  court,  that  be 
had  before  married  Jnni  the  fiAer  of  Mary :  He  and  Jnn4 
^pear,  and  confefs  the  matter  $  upon  which,  (as  the  re« 
port  fet9  forth}  a  fentence  of  divorce  was  to  pais.  Whereas 
in  truth,  CpUit  was  never  married,  to  Jma,  but  it  was  a 
contrivance  between  him  and  his  wife  to  get  themfelves 
divorced,   after  they  had  lived    together  ^xt;een  years. 

And  fometi^es  women  were  fu  horned  to  perfooate  the 
^ifc»  Vf  ho  were  tp  come  and  confefs  the  adultery  -,  and  (b 
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the  real  wife  might  be  divorced  whilft  Ihe  knew  nothiqg 
at  all  of  the  matter.  And  Mr.  Gierke  fays^  he  knew  t#o 
inftances  in  hia  time,  where  fuppofititioiiB  women  (not  the 
wives  of  the  parties)  were  fuborned  to  come  and  confeb 
the  adultery,  as  if  they  had  been  the  real  and  true  wives. 
)  Ougbt.  316. 

6.  If  the  party  accufed  ihall  prove,  that  the  accufer  hatb  what  fliall  be 
alfo  committed  adultery;  this  is  a  compenfation  for  the  <ie«ined  a  cann- 
crime,  and  the  accufer  (hall  not  prevail  in  his  fuit.  1  Oygbi.  ^^^^"^""^^^ 
317. 

In  like  manner,  if  the  party  accufed  fhall  prove,  that 
the  accufer  before  the  commencement  of  the  fuit  had  pro^ 
bable  knowledge  of  the  crime  committed, .  and  yet  after«» 
wards  had  carnal  intercourfe  with  the  accufed  ;  in  fuch  cafe^ 
the  accufer  ihall  not  obtain  a  fenrence  of  divorce:  for 
the  crime  ihall  be  fuppofed  to  have  been  remitted* 
I  Ought.  317.  ' 

And  probable  knowledge  in  this  cafe  is,  if  the  hufband, 
fufpe«5ling  his  wife,  (hall  charge  her  with  the  offence,  and 
ihe  confefs  it :  Or  if  the .  witnefTes,  wbom  ,he  ihall  after- 
wards produce,  ihall  figoify  to  him  before  the  commence*? 
ment  of  the  fuir,  that  they  can  teftify  the  offence  from 
their  oWn  fight  and  knowledge  3  Or  if  the  buiband  (hall 
take  her  in  the  z£i  of  adultery  :  {n  all  which  cafes,  never* 
thelefs,  if  the  hufband  (hall  afterwards  have  carnal  know* 
ledge  of  his  wife,  heremitteih  the  injury,  and  (ball  not  have 
a  divorce.  Therefore  if  he  deftres  to  be  divorced,  he  muft 
abfiain  from  her  bed,  although  he  doth  not  prefently  turn 
her  out  of  doors,     i  Ought.  317. 

7.  Can.  ic6.  No  fentence  (hall  be  given  either  for  fe-  Sentence  of  dd 
paration  a  th9r$  et  mevfoy  or  for  annulling  of  pretended  ^°'*** 
matrimony,  but  in  open  court,  and  in  the  feat  of  juftice, 

and  that  with  the  knowfedge  and  confent  cither  of  the 
archbifhop  within  his  province,  or  of  the  bifhop  within 
bis  diocefei  or  of  the  dean  of  the  arches,  the  judge  of  the 
audience  of  Canterbury,  or  of  the  vicars  general,  or  other 
principal  officials,  or  fede  vacante  of  the  guardian^  of  the 
fpiritualties,  or  other  ordinaries  to  whom  of  right  it  ap-> 
pertaineth,  in  their  feveral  jurifdidlions  and  courts,  and 
concerning  them  oi>iy  that  are  then  dwelling  under  their 
jurifdidtions. 

8.  M.  I  Car.  Greenes  cafe.     Gnen  prayed  a  prohibition  cofli, 
to  the  ecclefiaftical   court  at  Salilbury,  becaufe  his  wife 
fued  him  there  to  be  f**paraied  from   him,  propter  favitiam. 
And  fentence  was  there  given  for  the  hufband  againft  the 
wife;  and  he  wa^  {'(^forced  to  pay  all  th^  co(ts  for  his  wife. 
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And  afterwards  fhe  appealed ;  and  becaule  the  hniband 
would  not  anfwer  the  appeal  againft  himfelf,  and  pay  for 
the  tranfmitting  of  the  record,  he  was  therefore  excommif 
nicated  ;  and  now  prayed  a  prohibition.  The  court  con- 
ceived  the  cafe  to  be  very  hard,  that  he  (hould  be  inforced 
to  fpend  his  money  agaioft  himfelf.  But  becaufe  it  was 
alledged,  that  the  courfe  was  fo  in  the  fpiritual  court,  they 
would  advife  until  the  next  term;  and  ordered  to  fiay 
their  proceedings  in  the  mean  time.    Cro.  Car»  i6> 

XII.  AlimoiTf^ 

I.  The  ordinary  ha(h  the  prop^  cognizance  of  alimo* 
ny,  and  no  other  court :  It  is  true,  there  lies  an  appeal, 
but  flil!  it  is  to  the  ecclefiaftical  judge  |  and  if  the  perfon 
condemned  will  not  obey  the  fentence  of  thatjudge^bo 
nay  be  excommunicated.    JjL  Par.  59.  {q) 

la 


(f )  The  court  of  chancery  will  alfp  in  fome  cafet  decree 
alimony  to  the  wife  ;  bat  Mr.  Foablanqoe  obfervet  that  this 
has  feldom  been  done  except  upon  an  agreement  of  the  parties, 
or  a  divorce.  See  the  cafes  cited  in  Treat,  of  Eq*p.  96*  97. 
To  alimony  may  be  compared  ihki  fiparait  wuumtenama  which 
has  become  fo  frequent  in  thefe  days ;  but  (hey  differ  in  this 
amongft  other  refpeds,  that  the  former  is  eftabliflied  by  the 
judicial  ad  of  a  court  of  juflice,  the  latter  proceeds  merely 
«pon  the  agreement  of  parties.  By  this  agreement*  according 
to  lord  Mansfield  in  the  cafe  of  Corbet  v.  Poelnks^  1  Term 
Rep,  5.  "  A  married  woman  aflumes  the  appearance  of  ^/emt 
/oie,  utid  is  to  all  intents  and  purpofes  capacitated  toad  at 
foch."  And  if  during  the  feparatton  (hecontradla  debt»  aad 
afterwards  be  divorced  and  marry  a  fecond  huibaDdp  he  is  li- 
able for  it.  And  the  reafon  given  by  the  conrt,  b,  that  her 
iacapactty  ia  not  like  that  of  an  infant  founded  on  want  of 
jodgment,  bnt  on  want  of  property ;  whenever  therefore  fheia 
poflbfled  of  propeit/y  her  incapacity  ceafes :  nor  is  her  liability 
limited  to  the  extent  of  her  fund  ;  for  if,  fays  Mr.  J.  Afithwrfi^ 
jQie  exhauds  her  whole  fund,  it  is  her  folly,  out  docs  not  render 
her  lefs  liable  ;  fee  the  opinion  of  lord  Thnrlowi  C.  iQ  ftribr 
V.  Tenant  and  his  *vjifet  i  Bro.  16. 

But  to  exonerate  the  hu(l|snd|  the  property  mofl  proceed 
from  him,  or  at  leafl  muft  be  fecured  to  the  fole  ufe  of  the 
wife;  for  a  pen fion  from  the  crown  of  300 1.  ^^  a««.  during 
fUa/mrit  to  a  wife,  though  given  to  her  in  her  own  name,  was 
not  deemed  fufiicient  to  make  her  anfwerable  for  necefl*aries, 
Wl^cre  her  hujband  had  ihac  his  door  agaioft  her«  without  any 
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Id  tbe  cafe,  of  i/ff^MT  and  Jtigier^  T.  ijiS:  The  wife 
by  her  next  friend  brought  a  bill  againft  her  hufband,  for 
a  fpecial  execution  of  articles,  whereby  he  had  agreed  with 
a  friend  of  hers  to  allow  her  52 1  a  year  feparate  mainte- 
nance. Great  mifbeheaviour  to  each  other  was  proved  iq 
the  caufe.  And  it  was  proved  by- him,  chat  (he  had  libel* 
led  in  the  fpiritual  court  for  alimony  j  and  when  that  caufe 


agreement  for  a  feparate  allowance.  Tbompfon  v.  Hem)ej^ 
4  Bur.  2177.  Therefore  the  courts  have  required  that  it  ihouid 
appear  that  the  wife  hat  a  €xed  permanent  fund  for  her  fap- 
port,  over  which  the  hufband  has  no  controul ;  fee  Ccmpt^it 
v«  Ceiii/onp  2  Bro»  377.  and  i  H,  BL  334,  Gilchrift  v.  Bronnn^ 
4  T.  Rtp.  766.  and  Ellab  v.  Lfigb,  5  T.  Rep,  679.  Where 
that  was  the  cafe,  as  on  the  one  hand  they  have  held  the 
wife  anfwerable  for  her  debts,  they  have  alfo  aflifled^  her 
ID  the  recovery  or  transfer  of  h^-r  property  ;  for  where  m 
-wife  was  ^parated  from  her  huiband  by  ariicles«  and  he 
covenanted  both  at  the  time  of  feparacion,  and  fince  certaia 
copyhold  landb  defended  to  her,  "  that  fhe  (hou)d  enjoy  to 
her  own  ufe,  all  real  and  perfonal  eftace  that  might  in  an/ 
manner  come  to  her,  and  that  he  woald  join  in  levying  a  fine* 
fuifering  a  recovery^  or  making  a  furrenderof  fuch  eilates,  and 
in  limiung  the  fame  tofuch  ales  as  ihe  (hould  appoint :"  the 
court  of  C.  P.  held,  on  an  iflue  from  chancery,  chat  the 
wife  may  furrender  the  copyhold  lands  without  the  hufband 
joining,  and  without  a  fpecial  cullom  for  that  purpofe.  Comp^ 
ton  v.  CM/on  above  cited.  The  general  dodtrine,  however, 
that  a  married  woman  can  be  fuec^  as  a  feme  fole^  except 
-where  her  hufband  is  exiled,  or  has  abjureo  the  reaJm,  or  be- 
come an  alien  enemy,  has  been  doubted  in  fome  cotemportfr/ 
cafes  ;  fee  Haicbett  v.  Baddely^  2  j9/.  1079.  Lean  v.  Sebatx, 
ib.  1195.  and  Ld.  Kenjen's  opinion  in  EJIab  v  Leigb.  But 
iboold  It  ultimately  be  received  as  law,  there  Teems  to  be  no 
reafon  why  it  fhould  not  be  extended  to  a  married  woman 
having  alimony  decreed  to  her  by  a  definitive  fentence  of  the 
cccleil^iftical  court;  except  it  fhould  be  faid  chat  the  fub- 
fequent  incontinency  of  the  woman  (being  an  infraction  oF  the 
caution  required  by  the  canon  upon  a  divorce)  might  be  a 
reafon  for  the  court  to  retraft  the  alimony,  or  that  the 
woman  has  not  fo  effedlual  a  remedy  for  the  recovery  of  her 
alimony,  as  fhe  has  (or  that  of  her  feparate  maintenance. 
But  chat  alimony  decreed  to  a  wife  during  tbe  continuance  of  a 
Juift  is  not  a  ground  to  fue  her  as  a  fingle  woman,  has  been  de- 
cided ia  the  cafe  of  Ellab  v.  Leigb^  5  T.  Rep,  679:  for  it  is 
pot'a  permanent  fund  over  which  tbe  hufband  has  no  controul ; 
but  on  the  contrary,  by  ending  ih$  fait  he  may  determine  tl|e 
jJipaony, 
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was  depending  there,  thefe  articles  were  made ;  and  that 

lie  was  defirous  to  be  reconciled  to  her,  and  therefore  (lop- 

ped  the  allowance:  It  ^as  objeded,  that  this  would  be 

decreeing  a  reparation ;  which  belongs  to  the  fjpiritual  court: 

Alimony  continues  only  till  the  parties  are  reconciled ;  and 

if  the  articles  (hodd  be  decreed,  a  future  reconciliation 

could  not  fet  them  adde.     But  the  lord  chanceilor  decreed 

an  execution.     He   faid   it   was   no    ihvafion   upon   the 

fpiritual  court;  and  if  not  decreed  here,  they  can  be  of  no 

'        force  any  where ;  for  the  fpiritual  court  cannot  decree  a 

performance  of  them.     If  the  hufband  make  a  feparate  pro* 

vifion  for  her,  he  is  not  at  law  chargeable  with  her  debts. 

And  he  ordered  the  mafier  to 'fettle  an  indemnity  for  him 

againft  her  debts ;  and  decreed  the  arrears ;  and  faid,  it  was 

not  a  decree  for  alimony  or  feparation  i  for  when  they  come 

together  again,  the  articles  would  be  no  longer  binding. 

Pnc,  Cha.  496. 

To  Kc  only  2.  A  wife  cannot  fue  for  alin^ony,  during  the  cohabit* 

ve  epan  ^^^  although  they  be  feparated,  yet  if  the  hufband 
maintains  the  wife^  it  bears  her  claim  in  refped  there- 
of.   Id. 

Alfo  if  fhe  elopes  from  her  hufband,  the   law  will 

rot  compel  the  hufoand  to  allow  her  alimony.    ^/.  Par^ 

58.      . 

Wife  may  dif-       3*  A  wjfe  having  feparate  allowance,  and  being  fepa- 

|ofe  thereof,      rated,  may  make  a  gift  of  what  ihe  faveSf  as  a  feme  fole« 

Vin.  ibid. 

And  in  the  cafe  of  Dutton  and  Duti9n^  T.  i  G.  Lord 
chancellor  Cowper  allowed  the  wife  to  keep  the  plate 
which  (he  had  bought,  or  had  been  given  to  her,  during 
the  feparation.    Id. 

So  if  (he  fue  for  defamation  or  other  injury,  and  has  cofts, 
and  the  hu(band  releafes  them,  this  (hall  not  bar  the  wifie ; 
for  thefe  cofis  come  in  lieu  of  what  (he  hath  fpent  out  of 
her  alimony,  which  is  a  feparate  maintenance,  and  not  ia 
the  pow^  of  her  hu(band.    i  Sclk.  x  i^^ 


Xni«  Elopement. 

Wife  Hnng  I.  E.  An.  itohtitfon  and  GreinoU.  By  Hdh  chief  juflioe: 

jfith  thebuf:    Though  the  wife  be  ever  fo  lewd,  yet  while  (be  cohabits 

^  *  with  her  hufband,  he  is  bound  to  find  her  necefiaries,  and 

tQ  pay  for  thetn }  for  h%  took  her  for  better  for  worfe ;  lb  If 

U 
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he  rum  .  away  from  her»  or  turns  her  away.  .  But  if 
Ihe  goes  away: from  him;  when  fuch  feparation  becomes 
notorious,  whoever  gives  her  credit,  doth  it  at  bis  peril: 
for  the  hufband  is  not  liable,  unlefs  be  ukes  her  again ; 
for  then  it  is  as  if  a  woman  had.  eloped  at  commoniaw,  flie 
thereby  loft  her  dower ;.  but  if  (he  came  again,  and  tba 
hulband  received  her,  theright  of  dower  is  revived.,  i  Salim 
119.    (0  ' 

2.  M.  8  ff^.  Todd  and  St^tn.    The  plaintiff  was  an  Separating  by 
apothecary,  and  ferved  the  defendant's  wife  with  pbyiick,^'^^^- 
who  lived  feparate  from  her  huiband,  and  had  a  feparate 
allowance  of  20 1  a  year..    And  by  Hcit  chief  juftice :  If 
hufband  and  wife  feparate  by  cenfent,  and  fhe  hath  a  fe* 

parate allowance;  k  ia  unreafonable  (he  fliouid  have  it  ftill 
in  her  power  to  charge  iiim ;  and  it  is  to  b^  prefumed, 
that  tradefmen  that  deal  with  her  UuA  her  on  her  own 
credit,  and  not  on  the  credit  of  her  hufband;  and  a 
perfonal  notids  is  not  necefiary,  it  is  fufficietit  that  it  be  , 
publickly  and  commonly  known,  i  SaU^  11 6.  £*  R^ffK 
444. 

3.  If*  10  AT.  LiDngi)o»rtbj  and   Hocim^^,    It  wai  ruled  Turned  awayt 
by  H0U  chief  jufitce,  that  if  a  hufband  turn  away  his  wife, 

and  afterwards  fhe  takes  up  neceiTaries  upon  credit  of  a 
tradefman )  the  hufband  ihaU  be  liable  to  the  tradefman  to 
pay  for  them.  But  if  the  wife' elopes,  though  the  tradef* 
man  hath  nojiotice  of  the  elopement^  if  he  gives  credit  to 
the  wife,  the  hufband  is  not  liable.  If  the  wife  tells  her 
hufband  that  (he  will  buy  fuch  a  thing,  which  is  neceiTary, 
and  the  hufband  tells  her  that  he  will  not  allow  it,  and  for*- 
bids  the  tradefman  10  gtv&his  wife  credit  for  it,  and  aftcr*> 
wards  the  wife  takes  up  that  thing  of  the  fame  tradef* 
man,  upon  credit  giiren  her  by  him;  the  hufband  is  not 
liable.  It  is  fufficientfor  the  hulband  to  give  general 
notice,  that  people  do  not  give  credit  to  his  wife.   L*  Raym* 

444' 

£•  2  Jn»  Etheringion  and  Parrot,  By  Holt  chief  juf- 
tice :  If  a  hufband  turns  away  his  wife,  he  gives  her  crc^ 
dit  wherever  fhe  goes,  and  muft  pay  for  neceflaries  for 
her.  But  li  fhe  runs  away  from  her  «hufband,  he  (hall 
not  be  bound  to  any  contract  (he  makes.  On  the  other 
fide,  while  they  cohabit^  the  hufband  (hall  anfwer  ail  cor« 
tra^  of  hers  for  neceifariea ;  for  his  aiTent  Ihall  be  pre^ 


1' 


(r)  See  the  csiei  oa  this  fubje£k  colleded  by  Mr.  Nolsa 
ia  his  note  to  she  cafe  of  Boiton  v.  Frentiee,  Strm,  1  a  1 4. 

fumed 
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fumed  to  til  neceflary  contraAs*  upoa  the  accomil  of  oo^ 
biibiting,  unlefs  the  contrary  appear.  But  if  the  contrary 
appear,  as  by  notice,  there  is  then  no  room  for  fach  a  pre^ 
fumption.    'tSalk.iiim 

M,  iS  G.  3«  B&lion  and  Ptinliti,  In  affumpfa  for  goods 
ibid  and  delivered  to  the  defendant's  wife,  the  cafe  appear- 
ed to  be,. that  the  defend^ant  afid-^his  wife* bad  formerly 
lodged  at  the  plaintiff's  houfe»  and  the  plaintiff  fur  nithed 
'  her  with  goods)  and  thet'de^ndant  finding  the  plaintiff 
bad  helped  her  to  pawn  her  wacch,  and  fufpeding  he  con* 
federated  with  ber,  left  the  lodgings,  after  paying  the  plain- 
tiff his  bill,  and  forbidding  him  ever  to  truft  her  again. 
After  this,  the  defendant  and  his  wife  cohabited  together 
for  a  year  i  when,  without  any  caufe  appearing,  he  left  her, 
locked  up  ber  deaths,  and  upon  her  finding  him  oat,  re* 
fufed  to  admit-her,  and  firuck  ber,  and  declared  he  would 
aiot  maintain  her,  or  pay  any  body  that  did.  In  this  dtf- 
tfeb  (be  bosrowed  cloaths  of  her  friends,  and  applied  to  the 
plaintiff,  whoiurnifhed  ber  with  neceflaries  according  to 
the  defendant's  degree  $  which  the  defendant  refufing  to  pay 
lor,  this  Aflion  was  brought :  and  upon  trial  the  jury  found 
lor  the  plaintiff.  Upon  motion  for  a  new  trial,  the  court 
Jbeld  the  verdifi  was  right ;  for  whilft  they  were  at  the 
plaintiffs,  there  was  a  particular  reafon  for  the  particular 
prohibition  i  yet  the  caufclefs  turnihg  her  away  deftitute 
afterwards,  gave  her  the  general  credit  again :  and  if  a 
/  hufband  (hould  be  allowed,  under  the  notion  of  a  particu- 
lar  prohibition,  to  deftroy  ber  obtaining  credit  in  one  place, 
he  may  in  the  fame  manner  prevent,  it  with  all  people  (he 
is  acquainted  with.  He  appears  to  be  a  wrong  doer,  and 
therefore  has  no  right  to  prohibit  any  body.  Sir.  iai4. 
tctvtfig  the  4*  ^'  4  ^*  2*  Child  and  Hardyman.    A£lion  for  linen 

bttAxi^  without  fold  to  the  defendant's  wife.     Upon  n§n  djfumpfii^  the  de* 
•oaieau  livery  was  proved.    And  the  defendant  proved  that  (he 

had  lived  in  a  very  lewd  manner ;  one  Mr.  N9tt  frequently 
doming  to  her  at  her  hu(band*8  houfe,  and  they  were  lock- 
ed up  together  in  a  bed-chamber,  and  other  indecencies 
paffed  between  them.  And  it  was  alfo  proved,  that  (he 
feveral  times  went  to  the  houfe  of  this  Nott^  a  gentleman 
in  Wihjhirt^  who  lived  within  three  miles  of  the  defend* 
ant*s  houfe.  It  did  not  appear  farther  than  that  hedifliked 
ber  going  and  (laying  at  Mr.  tJ^tft,  But  under  the(e  cir* 
cumftances,ihe  hu(bandand  wife  continued  to  live  together. 
Afterwards,  (he  went  away  from  him,  an/d  went  to  Mt:rU 
hrougb,  where  (be  refided  for  fome  titae }  but  after  the  leav* 
ing  her  hulband's  houfe  it  did  not  appear  that  die  ever  faw 

Mr. 
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Mr.  VoU^  or  lived  in  a  lewd  manner.     After  fome  time, 
fhe  fent  Lucas  an  attorney  to  her  hufband,  to  defire  that  he  \ 

would  receive  her  again  ;  the  hufband  told  him,  that  if 
fhe  came  again,  (he  (hould  never  fit  at  the  upper  end  of 
bistable,  nor  have  the  government  of  the  children;  but 
ihould  live  in  a  garret..  Then  Lucas  propofed'to  him,  to* 
make  her  an  allowance,  and  propofed  about  80  or  lool  c 
year,  he  being  worth  about  5  or  600 1,  a  year.  Bjtjthat 
was  not  complied  with  ;  and  afterwards  (he  came  to  Lon* 
dtfiy  and  bought  the  linen  to  the  amount  of  53 1.  By 
Raymond  chxfii  ]\xKct:  If  a  woman  elopes  from  her  huf- 
band, though  (he  does  not  go  away  with  an  adulterer,  or  in 
an  adultero\is  manner;  the  tradefman  trufls  her  at  his  pe- 
ril, and  the  hu(b4nd  is  not  bound.  And  this  hath  been 
fo  adjudged  in  two  or  three  cafes.  Indeed  if  he  refufe 
fo  receive  her  again,  from  that  time  it  may  be  an  anfwer  to 
the  elopement.  In  this  cafe  he  doth  not  abfolutel/  refufe 
to  receive  her  again ;  but  that  (he  (hould  neither  fit  at  his 
table,  nor  have  any  government  of  the  children,  but  (hould 
be  kept  in  a  garret;  and  (he  deferved  no  better  ufage. 
And  the  phinti(F  was  nonfuit.     5/r.  875. 

5,  By  the  13  Ed.  i.  ft.  i.  c.  33.  If  a  wife  willingly  ^'^'^'^H'^'^^^^^ 
h4tUi  bit  hufiafid^  and  go  away^  and  ,  contlnui  with  her  '^|**^*'*'' 
advuterer^Jhe  Jball  hi  hatred  for  evtr  of  aRionto  demand  btr 
d»wir  tbatjhe  ought » to  have  of  her  hufband' s  lands ^  if  Jhe  ht 
t$nvii£f  thereupon  \  except  that  her  hu/band  willingly^  and  wit b^ 
out  coercion  of  the  church,  reconcile  her  andfufflr  her  to  dwell 
udth  him  I  in  which  cafe^  Jhe  Jball  be  rejiored  to  her  -  aiiiofi. 
'  fyillingfy  leave  her  hujband^  and  go  away,  and  continue'] 
Albeit  the  words  of  this  branch  be  in  the  conjundiive,  yet 
if  the  woman  be  taken  away  not  willingly  but  againft  her 
will,  and  afterwards  content,  and  remain  with  the  adul- 
terer without  being  reconciled,  (he  (hall  tofe  her  dower  ; 
for  the  caufe  of  the  bar  of  her  dower  is  not  the  mariner  of 
the  going  away,  but  the  remaining  with  the  adulterer  in 
Avowtry  without  reconciliation,  that  is  the  bar  of  the 
dower.     2  /»/?.  435, 

And  continue  with  her  advouterer]  Albeit  (he  doth  not 
continually  remain  in  avowtry  with  the  adulterer,  yet  if 
(he  be  with  him  and  commit  adultery  it  is  a  tarrying  with* 
in  this  (^vute.     2  Inji.  435. 

And  if  (he  once  remain  with  the  adulterer  in  avowtry, 
and  afterwards  he  keepeeh  her  againft  her  will ;  or  if 
the  advouterer  turneth  her  away,  yet  (he  (hill  be  faid 
to  continue  with  the  advouterer  wkhin  this  ftatute. 
a  Injl.  435' 

15  To 
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9#  dimanibir  dowir]  In  thU  cafe  of  elopementf  ttid  te^ 
ttiaining  with  the  adulterer,  the  wife  could  nol  be  barred 
of  her  dower  by  thecotnaion  law,  although  a  divorce  were 
fued  or  had  for  the  fame  adultery  :  but  by  a  divorce  a  vi>« 
£uby  in  the  life  time  of  her  hufband,  (he  lofeth  b^  dower 
by  the  common  law.     i  In/i*  33. 

AI.  12  G.  Morris  and  Martin^  Adion  for  meat  and 
other  things  provided  for  the  defendant's  wife.  The  de* 
'  fendant  proved  (he  went  away  from  him  with  an  adulterer* 
Raymond  chief  juiiice  held^  that  the  hufband  fliould  not 
be  charged  for  neceflfaries  for  her,  though  the  plaintiff  whq 
provided  for  her  had  no  notice;  and  he  faidy  chief  juflice 
Holt  always  ruled  it  fo.     Stn  647. 

T,  1 2  G.  Mainwaring  and  Sands.  In  an  a^lion  againft 
the  hufband  for  a  laced  head  fold  to  the  wife,  it  was  pror« 
cd,  that  the  wife  lived  from  her  hufband  in  adulteryt  and 
that  (he  told  the  plaintifF  fhe  had  a  hufband,  but  that  fig* 
nified  nothing,  for  Oie  would  pay  him  herfelf.  R^sjnwid 
chief  juftice  held  the  defendant  not  chargeablet  and  (aid 
he  (hould  have  ruled  it  fo,  if  there  had  been  no  ac- 
tual notice^  which  only  flrengthened  the  xtfe  Str^ 
706. 
I^kibUioB.  6.  H.itJ.  Hyaf%  cafe.    ^A^/wi  i/ytfi  prayed  a  pio- 

hibition  to  the  confiflory  court  of  London,  for  that  he 
was  fued  there  by  his  wife  to  be  feparated  from  btm  prtp* 
Ur  favitiam  \  and  fentence  was  there  given  againft  hifl!, 
that  hia  wife  (hould  live  from  hl^m,  and  that  he  fliould  al* 
low  her  5  s  6d  weekly,  although  the  hufband  offered  re- 
conciliation, and  defued  cohabitation,  and  proffered  cau- 
tion to  life  her  fitly.  But  it  was  denied  by  the  court  Co 
grant  a  prohibition  ;  becaufe  the  court  of  the  ordinary  ta 
the  proper  court  for  allowance  of  alimony,  and  may  take 
order  for  feparation  Or  divorce,  if  (he  be  cruelly  uCcd* 
Cro.  Ja.  364*  i 

Martyrdom    of    king    Charles    the    firft.      See 


<A^m 


■*^^ 


SMt, 


Af^r.. 


is  the  acorn,  nut,  or  other  fruit  of  the  trees 
of  the  wood,,  which  is  ufually  kd  upon  by  the  fwine 
or  other  cattle ;  perhaps  from  fcoo'lft^o),  to  champ  or  dicw  1 

5  from 


from  whence  M>  may  proceed  tbe  Sixon  word  majfd9if 
t»  ffkV»a.    Which  is  treated  under  the  title  %l^tg. 

May  the  twenty-ninth.    See  l^IiHaiill. 
Mtthodifts.    See  Witiaitttff. 
Metropolitan. '  See  Bfflftaplk 
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U^RETOFORE»  in  cafes  of  neceffity,  the  ofice  of 
^^  baptizing  was  (irequently  performed  by  the  midwife  | 
and  it  is  very  probable,  that  this  gaveoccsfion  firft  to  mid« 
wivps  being  licenfed  by  the  bifliop  or  his  delegated  officer* 
Jff'aif  r.  31.    a  Bunui's  I£ft.  Rtf^  77.     (/) 

And  by  feveral  conftitutions,  the  minifter  was  required 
frequently  to  inftrud  the  people,  in  the  form  of  words  to 
be  ufed  in  fuch  cafes  of  neceffity. 

In  order  for  the  mid  vifefs  obtaining  a  licence,  (he  muft 
he  recommended  under  the  hsnds  of  matrons,  who  have 
experienced  her  flull }  and  alio  of'  tbe  parifli  minifter,  cer<* 
tifying  as  to  her  life  and  conver&tioo,  and  that  flie  is  s 
menihv  of  the  church  of  England. 

The  oath  to  be  adminiftred  (o  a  midwife  by  the  bifliop 
or  his  chancellor,  when  Ihe  ii  licenfed  to  exercife  that  of« 
fioB>  is  (aid  to  bare  been  as  followeth : 

««  You  fliall  fwear»  firft,  that  you  ftiall  be  diligent  and 
^  feithful  snd  ready  to  help  every  woman  labouring  with 
^  child,  as  well  the  poor  as  the  rich :  and  that  in  time  of 
*^  nceefiky,  you  fliall  not  forfake  the  poor  woman  to  go 
<<  to  the  rich. 

M  Item,  Ton  fliall  neither  eaufe  nor  fufiTer  any  w<k 
<*  man  to  name  or  put  any  other  father  to  the  chlldt 
^  but  only  him  which  is  the  very  true  father  thereof  in* 
««  deed. 

^  Item,  You  fliall  not  fuffer  any  woman  to  pretend, 
<*  feign,  or  furmtfe  herfelf  to  be  delivered  of  a  child,  who 
^  is  not  indeed  %  neither  to  claim  any  other  woman's  child 
^<  for  her  own* 

{/)  See  0aft{(«^  /r, 
Voi.ir.  LI  f*Ite^ 
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^*  ICMSi  You  fiiaH  not  fuffer  any  woman's  child  to  ht 
'^  oiufdercd,  maimed,  or  otherwife  hurt,  as  much  as  700 
**  may  :  ana  fo  often  as  you  Ihall  perceive  any  peril  or  jeo- 
*^  pardy  either  in  the  woman,  or  in  the  child,  in  any  Tuch 
**  wife  as  you  fliaU  be  in  doubt  what  fliall  chance  thereof; 
«(  you  fliall  thenceforth  in  due  time  fend  for  other  midwivea 
*<  and  expert  women  in  that  facuky,  and  ufti  their  advice 
**  and  counfel  in  that  behalf. 

«*  Item,  You  fliall  not  in  any  wife  ufe  or  exercife  any 
<*  Aianner  of  witchcraft,  charm,  or  forcery,  invocation, 
<<  or  other  prayers,  than  may  ft  and  with  God*s  laws  and 
««  the  king's. 

**  Item,  You  flsall  not  give  any  counfel  or  minifier  any 
*f  herbj  medicine,  or  potion,  or  any  other  thing,  to  any 
<<  woman  being  with  child,  whereby  flie  fliould  deftroy  or 
**  caft  out  thatibe  goeth  withal  before  her  time. 

*^  Item,,  You  fliall  not  enforce  any  woman  bemg  with 
*<  child,  by  any  pain  or  by  any  ungodly  ways  or  means,  to 
<*  give  you  any  more  for  your  pains  or  labour  in  bringing 
**  her  to  bed,  than  they  would  otherwife  do. 
'  **  Item,  You  fliall  not  confent,  agree,  give  or  keep 
^<  counfel,  that  any  woman  be  delivered  fecretly  of  thai 
<<  which  flie  goeth  with,  but  in  the  prefence  of  two  or 
**  three  lights  ready. 

**  Item,  You  fiiatl  be  fecret,  and  not  open  any  matter 
*<  appertaining  to  ]|our  office,  in  the  prefence  of  any  nan  $ 
<<  unlefs  neceffity,  or  great  urgent  caufe  do  confirain  you 
••  fotodo. 

*'  Item,  If  any  child  he  dead  bom,  you  yourfelf  fiiall 
<*  fee  it  buried  in  fuch  fecret  place,  as  neither  hog  oiir  dog,. 
<^  nor  any  other  beaft  may  come  unro  it ;  and  in  foch 
«*  fort  done,  as  it  be  not  found  nor  perceived,  as  much  ay 
«<  you  may :  and  that  you  fliall  not  fufier  any  fuch  child 
^<  to  be  caft  into  the  jaques  or  any  other  inconvenient 
•*  place, 

««  Item,  If  you  fliall  kndw  any  midwife  oEng  or  doing 
^*  any  thing  contrary  to  any  of  the  premifies,  or  in  anf 
<<  otherwife  than  fliall  be  feemly  or  convenienc ;  you  fliaH 
**  forthwith  dete£l,  open  or  fliew  the  fame  to  me  or  my 
^*  chancellor  for  the  time  being.  ' 

**  Item,  You  fliall  ufe  yourfelf  in  honeft  behaviour  un* 
^*  to  the  woman,  betdg  lawfully  admitted  to  the  room  inA 
*<  office  of  a  midwife,  in  all  things  accordingly. 

«<.  Item,  That  you  fliall  truly  prcfent  to'my  felf,  or  my: 
*<  chancellor,  all  fuch  women  as  you  fliall  know  from  time 
^*  to  time  to  occupy  and  exercife  the  room  of  a  widwife 

4  .  "  wi<*ia 
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<*  within  my  aforefaid  diocefe  and  jurifdI£tion  of  1 

**  without  any  licence  and  admli&on. 

*'  Item,  You  (hall  not  make  or  affign  any  deputy  or 
^'  deputies,  to  exerci(e  or  occupy  under  you  in  your  ab- 
**  fence  the  office  or  room  of  a  midwife,  but  fuch  as  you 
<(  {hall  perfedly  know  to  be  of  right  honeft  and  difcr^et 
**  behaviour;  and  Mo  apt,  able,  and  having  fufficient 
**  knowledge  and  experience  to  exercife  the  faid  room  and 
««  office. 

*^  Item,  You  (hall  not  be  privy^  of  conrent,  that  iitf 
<*  prieft  or  other  party  (hall  in  your  abfence,  or  in  ypur 
**  company,  or  of  your  knowledge  or  fufFerai^ce,  baptize 
<*  any  child  by  any  mafs,  latin  fervice,  or  prayers,  than 
'^  fuch  as  are  appointed  by  the  laws  of  the  church  of  Eng- 
^^  land  ;  neither  (hall  you  confent,  that  any  child  born  by 
*'  any  woman  who  (hall  be  delivered  by  you,  (hall  be  car- 
*^  ried  away  without  being  baptized  in  the  pari(h  by 
*^  the  ordinary  minifter  where  tKe  faid  child  is  born, 
*,*  unlefs  it  be  in  cafe  of  nrceffity  baptized  privately 
*^  according  to  the  book  of  common  prayer :  but  you 
^*  (hall  fonhwith,  upon  underftanding  thereof,  either  give 
**  knowledge  to  me  the  faid  bifhop,  or  my  chancellor  for 
*^  the  time  being. 

^^  All  which  articles  and  charge  you  (ball  faithfully  ob- 
<<  ferve  and  keep :  fo  help  you  God,  and  by  the  contents 
«f  of  this  book.'*    B^oi  0/  Oaths. 

If  thefe  be  a  futf  in  the  fpiritual  court,  againft  a  woman 
fpr  exercifing  the  trade  of  a  midwife  without  licence  of  the 
ordinary^  againft  the  canons :  a  prohibition  lieth:  for  this 
is  not  any  fpiritual  fundion,  of  which  they  havecognifance. 
2  lUlfs  Abr.  286. 

• 

Mines  in  the  gkbe  land.    See  (DIebt  latttl. 
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1^  O  T  E,  the  principal  parts  of.  this  title  are  extra^d 
^^  from  that  moft. accurate  and  valiAble  work,  bifhop 
Tanmr^s  Noiltia  M9naftica. 

I.  Origin  of  monafteries: 

IK  SCke/cuir0i  orders  of  nmks^ 
i     *  L 1  2  nr«  Cataittw 


5i6  i^^nftSttM* 

III.  Cauens, 

IV.  NuHS. 

V.  Frian. 

'       VI.  Military  orders. 

VII.  0/  tbtfeveral  kinds  •f  bwfes* . 
Vllt.  Officers  tbertm, 
IX.  Difelutm. 
X*  OifervatuHS, 

« 

I.  CMj;ni  ^  numafteAes^ 

The  origimil  of  miilir  (from  tht  nofd  fisRi;^  fiiliie) 
feemedi  to  have  been  this :  The  perfecntiecit,  which  at- 
tended the  firft  ages  of  the  gofpei,  forced  fonie  chriftiaof 
to  retire  from  the  world*  and  live  in  defarts  and  places  oMft 
private  and  unfrequented,  in  hopes  to  find  that  peace  and 
comfort  among  beafls*  which  were  dented  chean  aMoogft 
men.  And  this  bdng  the  cafe  of  Tone  very  CKtraordiinry 
perfonsy  their  example  gave  ib  much  reputation  loratiic- 
ment,  that  the  pra£kice  was  continued  whca  tho  feafim 
ceafed  which  firft  beMUi  it.  And  after  the  empive  hccame 
chriftian,  inftaocescH  this  kind  wercnumerooei  aadtlio(r» 
whofe  fccurity  had  obliged  them  to  live  feparatalj  and  apart» 
became  afterwardi  united  into  focieties. 

And  in  this  kingdom  in  pariicniart  it  b  noc  salikelj, 
but  that  fevend  cbrifttaos,  to  avoid  the  heal  of  perfociMioiK 
which  raged  fiercely  here  ia  the  tiaae  of  Dioelefian,  ahooc 
the  year  3039  might  withdraw  themfelves  into  foCtary 
places.  1  he  troublefome  times  which  foon  after  followed 
by  the^Romaas  hard  o&ge  of  the  Briaona^  and  thajaaafioa 
of  the  Scots  froiA  Ireland^  the  PiAs  and  Attac6u  from  the 
nacth^  and  the  Saxons  and  Franks  from  the  eaft  and  footh^ 
might  poflibly  farther  incline  contemplative  perfoos  to  flee 
into  caves,  forefts,  and  fuch  like  folitudes,  and  fpend  their 
time  there  in  reading;  the  feriptares*  and  other  duties  of 
religion,  though  under  no  tie  or  vow  but  what  they  im- 
pofed  upon  themfelves. 

II.   ^e  feveral  kinds  0f  monkip 

SeaediAiatfe.  '•  '^^  Bintdi^ifti  monka  were  thofe  who  followed  the 
rule  of  St.  BiHidiff^  of  Bintiei ;  Who  was  born  at  Ntefia 
in  the  dukedom  of  Sp^latio  in  Icsl^  about  tfie^yaiajto.^ 
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From  the  cdovr  of  th^ir  putward  babit,  they  wire  gene« 
rail  J  called  black  monks.  This  order  is  ikid  to  have  been 
brought  into  England  about  the  year  596.  Of  this  order 
were  all  the  catlxdral  priories^  ^^^  Carlifle ;  and  moft 
of  the  richeft  abbies  in  England.  There  were  alfo  nuos^ 
as  well  as  monksy  of  this  order. 

2*  A  re£9raiatk>o  of  fome  things  which  feemed  too  re-  Ckaiacki. 
mtfs  in  St.  Benedid's  rulet  was  begun  by  Bernon,  abbot 
of  Gigni  in  Bu^undy,  and  increafed  and  perfe^ed  by 
Odo  abbot  of  C/wri,  about  the  year  912 ;  which  gave  oc- 
cafion  Co  the  rife  of  the  Ctuniac  order ;  which  was  the  firft 
and  principal  branch  of  the  Benedidines.  For  they  lived 
under  the  rule  of  St.  ficnedid,  and  wore  a  black  habit  i 
but  obferving  a  different  difcipline^  were  called  by  a  dif- 
ferent name» 

William  earl  Warren,  fon  in  law  to  William  the  con* 
queror,  firft  brought  thefe  monks  into  England,  and  buiH 
their  firft  boufe  at  Lewes  in  Suflbe  about  the  year  1077. 

All  the  monafteries  of  this  order  in  England  were  go^ 
vemed  by  foreigners ;  and  bad  more  French  than  £ngli(h 
monks  in  them,  but  many  of  them  were  afterwards  made 
deoisens ;  and  all  of  them  at  laft  difchargcd  from  all  fub- 
jedion  to  the  foreign  abbies. 

There  were  17  priories  and  cells  of  this  order  in  Eng- 
land, 

3.  The  order  of  Grtmdmont  was  inftituted  at  Grande  Omndflioiitiji^ 
moHt  in  Limofiiv  in  France,  about  the  year  1076,  by 
Stephen,  a  gentleman  of  Auvergnc.  The  monks  of  it 
lived  under  the  rule  of  St.  Benedta,  with  fome  little  vari- 
ation. They  were  brought  into  England  in  the  reign  of 
king  Henry  the  firft,  and  feated  at  Abberbury  in  Shrop- 
ibire  s  befides  which  it  doth  not  appear  that  there  were 
more  than  two  other  houfes  of  this  order  in  England',  vis. 
Creflewell  in  Herefordfliire,  and  Grofmont  or  Efkedale  in 
Yorkihire. 

4*  The  Cartbyfian  monks  were  alfo  a  branch  of  the  Be-  Caithufiam. 
nedi&ineS)  whofe  rule  they  followed,  with  the  addition 
of  a  great  many  aufterities.  Their  author  was  one  Brunoy 
bom  at  Cologne  in  Germany  \  who  firft  inftituted  this  or- 
der at  Cbartrmx  (Cartufia)  in  the  diocefe  of  Grenoble  in 
Frances  about  the  year  loSo. 

Their  houfes  were  called  Cbartriux  houfes,  which  by 
conuptioa  have  degenerated  into  Cbartir  houfes. 

Tlieir  rule  was  the  moH  &n&  of  any  of  the  religious 
orders  ;  for  they  were  never  to  eat  flem,  and  were  ob- 
liged to  feed  on  bread,  water,  and  fait  one  day  in  every 
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CiflertttPt,  or 
teriurdiaci. 


Stvigoiani,  or 


T^onenrcf* 


I 

veek.  They  wore  a  hair  Ihirt  tiext  their 'fkint,  and  were 
allowed  to  walk  only  about  their  own  grounds  once  a 
week. 

They  were  brought  into  England  about  the  year  |  i8o 
by  king  Henry  the  fecond ;  and  had  their  firft  houfe  at 
Witham  in  Somerfetlbire. 

Their  habic  wai  all  white^  except  their  outward  plaited 
cloaki  which  was  black. 

There  were  but  nine  houfes  of  monks  of  this  order  in 
^England. 

5.  There  was  yet  another  branch  of  Benedidines  called 
Ciflertians^  from  Ciftirtium  or  Ctfieaux^  in  the  biihoprick 
of  Chalons  in  Burgundy,  where  this  order  was  firft  infti- 
tuted  by  Robert  abbot  of  Molefme»  in  the  year  X09S. 
They  were  alfo  called  Birnardines  from  St,  Bernard  zhbot 
of  Clairvaux  about  the  year  1 116,  who  was  a  great  pro- 
moter of  this  order* 

From  the  colour  of  their  hab!t|  they  were  called  White 
fnonks.  , 

Their  monafteries,  which  became  vttj  numerous  in 
a  {hort  time,  were  generally  founded  in  foiitary  and 
uncultivated  places^  and  all  dedicated  to  the  blefled 
virgin. 

Thefe  monks  came  into  England  in  the  year  1128  ;  bad 
their  firft  houfe  at  Waverley  in  Surry ;  and  before  the  diflb* 
lution  had  85  houfes  here. 

6.  The  order  of  Sovignl  or  Fratrn  Orifet^  were  found* 
cd  by  Vitals  (!e  Mortain,  who  began  to  gather  difciples  ifi 
the  foreft  of  Savl^ni'iti  France,  about  the  year  lies*  He 
gave  his  difciples  the  rule  of  Su  Benedi£^,  with  fome  pe- 
culiar conflit>itions :  and  they  took  a  gny  habits  from 
whence  they  were  called  fratres  grifei.  Yitalis  came  into 
England  in  the  ytix  ti20  ;  and  preaching  here,  and  con- 
verting many,  probably  introduced  his  order,  which  wv 
ibortly  after  (viz.  io  the  year  1148),  united  to  the  Cif« 
tertians. 

7.  The  order  of  Tiron  was  inflituted  by  St.  Bernard, 
who  was  born  in  tbc  territory  of  Abbeville  in  the  year 
'1046,  who  fet  up  a  fort  of  monks  that  rcok  the  name  of 
^ironenfes  from  their  firft  monaftery,  which  was  founded 
at  Tiron  about  the  year  1109.  They  were  reformed  Be» 
nedi/Slines.  There  feems  to  have  been  no  houfe  in  Eng- 
land pf  this  order,  and  only  one  abbey  in  Wales,  ^iz. 
St.  Dogmacl's  (where  they  were  placed  about  the  year 
1I26J,  \i\\\k  its  de^end^nt  priory  at  Pille,  and  cell  at 
Caldcy,  »  .  ' 
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8«  The  orders  of  monks  abovementioned,  were  all  that  CaMc^t, 
had  in  England  and  Wales,  except  the  Culdiesot  cuU 
twii  Dii )  who  were  Scotch  monks,  and  of  the  fame  rule 
with  the  Irt(h  ones.    We  meet  with  tbefe  no  where  but  at 
St«  Peter's  in  York. 

And  the  inftitutlon  of  Scotch  monks  there,  feemeth  to 
have  arifen  from  the  connexion  which  was  anciently  be- 
tween the  metropblitical  fee  of  York  and  the  kingdom  of 
Scotland  ;  for  until  about  the  year  1466,  the  archbifhop 
of  York  had  jurifdidton  over  all  the  bifhops  of  Scocland*, 
who  had  their  confecration  from  him,  and  fwore  canonical 
ebediencc  to  bim« 

IIL  Canons^ 

1.  Befides  the  monks,   there  were  alfo  r^n^ifX' (from  secular. 
Kar^Vi  regula}«  which  were  of  two  forts,  regular  and  fe- 
cular.     The  fecular  were  fo  called  becaufe  they  converfed 

lit  fecuh,  abroad  in  the  world,  performed  fpiritual  offices 
to  the  laity,  took  upon  them  the  care  of  foais  (which  the 
regulars  could  not  do  without  difpenfation),  and  differed 
in  nothing  almoft  from  common  priefts,  fave  that  they 
were  under  the  government  of  feme  local  (latutes.  For 
though  they  were  in  fome  places  confined  to  live  under  one 
roof,  as  the  monks  and  regular  canons  did,  yet  they  gene- 
rally lived  apart,  and  were  maintained  by  diftind  pre« 
bends,  almoft  in  the  fame  manner  with  the  canons  and 
prebendaries  of  other  cathedral  and  collegiate  churches  at 
this  day. 

2.  Rigular  canons  were  fuch  as  lived  under  fome  rule*  Regular* 
They  were  a  lefs  tiriSt  fort  of  religious  than  the  monks, 

but  lived  together  under  one  roof ;  had  a  common  dor- 
mitory and  refeftory,  and  were  obliged  to  obferve  the  fla- 
tutes  of  their  order. 

3*  The  chief  rule  for  thefe  canons  is  that  of  St.  Aufiin^  Ao^nfliott* 
who  was  made  biibop  of  Hippo  in  the  year  395.  But  they  ' 
were  but  little  known  till  the  tenth  or  eleventh  century  ; 
were  not  brought  into  England  till  after  the  conqueft,  and 
leem  not  to  have  obtained  the  name  of  Auftin  canons  till 
fome  years  after.  The  general  opinion  is,  that  they  came 
in  after  the  beginning  of  the  reign  of  king  Henry  the  firft, 
aboutthe  vear  1105. 

Their  habit  was  a  long  black  caflbck,  with  a  white 
rochet  over  it,  and  over  that  a  black  cloa)c  and  hood; 
from  whence  they  were  called  black  canoiis  reguUr  of  St. 
^i|flin« 


The  monkf  were  always  lluved  i  bot  chefe  taaem  woie 
beardit  and  capa  on  itbeir  beads. 

There  were  about  175  houiei  of  thefe  caiiofi^  and  ca« 
noneffes  in  Endand  and  Wales. 
OrtfrsfSuVU     4*  But  befioes  the  common  and  regular  fort  of  thefe  ca* 
sMiift  BOtts,  there  were  alio  the  fiollowing. particular  fom. 

As  fiiftf  fuch  as  obferved  Sc.  Auflin's  riile^  according  Id 
die  regulations  of  St.  Hich^lat  rf  Arrii^  1  as  thole  of  Hare* 
woMe  in  fiedford(bire,  Nutlev  or  Crendon  ia  Bucking* 
baofliicey  Hertland  in  Oeroouiire,  Brtuioe  in  LiaoolnflUreg 
§tid  LiHeihul  in  Sbropfbire. 
OiSMsf  lt»  5-  Others  there  were  of  the  rule  of  St.  AuftiDi  and  or« 
Viaor*  der  of  $t»  Vi£l9r ;  as  at  Keynlbsm  and  Worfpring  in  So* 

Oierjfttiblrey  and  Wormeflej  in  Hercfordfhire. 
tn  at.  Uarj  of      6.  Others  of  the^oidec  of  St.  Au1ftin»  and  theioftitutioQ 
•i«rtan.  of  Sl  Mary  rf Mifitum^  or  Mirum\  as  at  Buckenfaam  in 

"Norfolk. 
frpmsiiftis^         ^a.  The  Pr0m9nfir^aiHfi$  were  canons  who  lived  accord- 
<^*^  ing  to  the  rule  of  St.  Auftin,  reformed  by  Sl  Norbert,  who 

let  up  this  rqjulation  about  the  year  si20|  at  Pugmnfir^ 
turn  in  Picardy,  a  place  to  called  becaufe  it  was  (aid  to  hate 
been  Ibrelbewn  or  Prawmfiratii'  by  the  blefled  ^nmm  aa 
be  the  head  feat  and  mother  church  of  this  order.    Theft 
canons  were^  from  their  habit,   called  White  canooa. 
Thev  were  brought  into  England  foon  after  the  year  1140^ 
and  fettled  Qrft  at  Newhoufe  in  Lincolnihire.    They  had 
in  £ngland  a  cooftrvator  of  their  privilege,  but  were  oe> 
verthelefs  often  vifited  by  their  fuperiors  at  Premoofiic^ 
and  continued  under  their  jurifdiSion  till  the  vear  isiat 
when  they  were  exemptecl  from  it  by  the  bull  of  pope 
Julius  the  fecond,  confirmed  by  king  Henry  the  eighth  } 
and  the  fuperiority  of  all  the  houfes  of  this  order  in 
Engh^nd  ;^nd  Wafa^s  was  given  to  the  abbot  of  Wdbeck 
in  Nottinghaoiihtre.— There  were^about  jj  honles  of  this 
order.        ,, . 
OnstdMib  8.  The.Scmpringham  of  Gi/kr/nr#  canons  were  infit* 

luted  by  £/•  GilbtTt  at  Semeringham  in  lincolnihire,  in 
the  year  1 1 48.  He  compoied  his  rule  out  of  thofe  of  Sc 
Auftin  and  S^  Bcnedid  j[tbe  women  following  the  Cifter- 
lian  regulation  of  St.  Benedid's  rulc^  and  the  men  the  rule 
of  St.  Auflin),  with  fome  fpecial  fiatutes  of  their  owUf 
The  men  and  women  lived  in  the  £ime  hoafes,  l>ttt  in  fiuh 
different  apaftmentSt  that  they  bad  no  communiaitioo 
with  each  other  1  and  increafed  lb  taft,  tlfat  St.  Gilbert 
himfelf  founded  11  mooafieries  of  tbis  order,  vis.  Ibor 
for  men  alonci  and  nine  for  men  and  women,  togedwr* 

which 


iihich  ba4  in  ifaetn  700  biclbreD  and  1500  iiftm«  Ac  dte 
diflblution  there  were  about  2$  boufet  of  this  ord^r  in 
England  and  Wales, 

9*  Canons  regular  oiF  die  hpfy/gpttld^i  were  iafiituCid  Order  of  tU 
in  the  beginning  of  the  lath  ttnc«rjr>  in  imitation  of  the ^/f^^*''^ 
reg%!ars  inftituted  in  the  church  of  the  My  fcpttkbre  ^f  «'"x^^ 
Onr  Saviour  at  Jerufalem.  The  firft  honfis  tbejr  bad  in 
England  was  at  Warwick,  which  was  begun  for  them  b)r 
Henry  de  Newburgh  earl  of  Warwick,  who  died  ki  dm 
year  iia3»  and  perfeded  by  bis  fon  Rofer*  Tbe|r  am 
Sometimes  called  canons  of  the  btfy  cr$fs^  and  wore  dm 
bote  babit  with  the  other  Auftin  caoonst  diftinguilhcd 
only  by  a  double  red  cro(s»  upon  the  brcaft  of  dieir  cloak 
or  upper  garment.  The  endeavours  of  theTe  rdigiont  fbr 
regaining  the  holy  land^  coBung  to  nodiing  after  die  Ms 
of  Jerufalem  in  the  year  1188,  thb  order  feU  into  decays 
their  revenues  and  privileges  were  aMiftly  given  to  the  M*^ 
tur inc.  friers,  and  only  twohoufm  of  them  contiaucd  10 
the  diiSblutioa. 

IV.  Num. 

Nu9i^  calM  by  the  ladns  nmma ;  as  aHb  the  maftaliM 
m^nmts^  which  they  ufed  to  iEgnify  a  monk;  are  of  hebrew 
cxtradion*  from  mn^  or  «ra^  ^J^* 

I.  Tbem  wem,  befides  the  Benedidine  and  G«ibeitine8tT«rtlfaii«f 
nuns  before  rocfidoned,  Cluniac,  CiAertiaii,  Carthiifiao,  b**^ 
Auftin,  and  Prssmonftraien&ao  nvns,  who  followed  tbe 
fame  rules  with  ibeic  rdTpefiive  rnmiks^  omitctng  only 
what  was  not  proper  for  their  fex,  aiid  wore  Hsbita  of  tbe 
fame  colour,  having  their  heads  always  covered  wifta  « 
veil. 

1*  And  to  thefe  we  mail  add  thiee  other  ordem  ef  relt^  Oraer  of  ran. 
giotts  women,  formerly  in  England  %  vis,  unrnolu 

Firft  nuns  of  the  order  of  Fmuuraubf  which  was  in* 
fiitoted  about  the  latter  emi  of  the  eteventh  centvry,  by 
Vfie  Robert  furoamed  dc  Arbriflel  at  PmNtfraub^  in  Poic«- 
tiers,  where  he  built  an  abbey  for  his  followers  prefentty 
after  tbe  year  i  roc.  Tlio'  this  order  (which  was  a  reform 
of  the  Benedidine)  was  chiefly  for  women,  yet  beyond 
fea  they  had  alfo  religious  men  living  amongft  them  in 
different  apartments,  who  were  under  the  government  of 
the  abbefs  $  for  the  founder  grounded  his  model  upon  our 
'blefled  Saviour's  recommending  the  virgin  Maiw  and  St. 
John  the  evangelift  to  each  eiter.  And  m  St.  John  "was 
thereby  to  look  uf>oo  the  UeQcd  vifCin  t$  bia  molhcr,  die 

founder 
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founder  direded  that  the  men  (hould  acknowledge  tba 
a1)ber8  or  prtorefi  of  the  convent  as  their  fuperior,  and 
fubmit  to  her  authority  both  in  fpirituals  and  temporals. 
And  the  abbefs  of  Fontevrault  was  made  the  general  fu- 
periorefs  and  head  of  the  order,— —Thefe  nuns  were 
brought  into  England  by  Robert  BoITu  earl  of  Leic^fter, 
before  the  year  Ji6r,  and  placed  at  Nun  Eaton  in 
Warwick(hire ;  but  there  were  only  two  houfes  more 
of  this  order  in  England,  and  there  ia  no  exprefs  account 
of  any  monk  in  any  of  themi  but  only  of  a  prior  at  Nan 
Eaton. 

3.  The  nuns  of  St»  Clan  were  founded  by  her  whofe 
name  they  bear,  at  Affife  in  Italy,  about  the  year  12I2« 
Thefe  nuns  obferving  St.  Francis's  rule,  and  wearing  the 
fame  coloured  habit 'with  the  Francifcan  friers,  were  often 
called  minofiffiss  and  their  houfe  without  Aldgate,  the 
miaoriit.  They  were  likewife  called  the  Poor  Ciara^  pro- 
bably from  their  fcanty  endowments.  They  were  brought 
into  England  by  Blanch  queen  of  Navarre,  who' was  wife 
to  Edmund  earl  of  Lancafler,  Letcefter  and  Derby,  about 
the  year  1 293,  and  feated  without  Aldgate  as  aforefaid. 
Befides  which,  there  were  but  three  houfes  more  of  this 
order  in  England,  vix«  Waterbeache  and  Denny  in  Cam- 
bfidgefhire,  and  Brufyard  in  Suffolk* 

4.  The  Brigiumes^  or  nuoa  of  our  holy  Saviour,  were 
inftituted  by  St.  Bri^tt^  prtncefs  or  ducbeft  of  Nericia  in 
Sweden,  about  the  middle  of  the  14th  century,  ufider  the 
rule  of  St.  Auftia,  with  fome  additions  of  her  own.  This 
order,  tho*  chiefly  for  women,  had  likewife  men  in  every 
convent  (who  lived  in  diiierent  apartmerits,  and  were  not 
;permitted  to  come  near  the  women  but  in  cafes  of  great 
heccfiity),  and  differed  from  all  other  inftitutjons  in  re- 
quiring a  particular  number  of  men  and  women  in  every 
houfe,  to  wit,  60  nuns,  13  priefis,  4  deacons,  and  8  lay 
brethren.  There  feems  to  have  been  only  one  houfe 
of«  this  order  in  England,  namely  at  Sion  in  Middle- 
fex,  founded  by  king  Henry  the  fifth,  about  the  year 
1414. 

ft 

V.  Friirs. 

The  before  mentioned  were  all  the  (brts  of  monks,  ca« 
noni,  and  nuns,  which  we  had  in  England  and  Wales : 
xht friers  (fratra^  brethren)  were  thefe  followirg: 

I  •  The  D$minic»is  ;  whofe  founder  was  St.  Domnk  a 
Spaniard,  who  was  born  ^bout  the  year  1070.    Tbey 

were 


iO@ond0erie£f*  523 


were  called  pnachlng  friers^  from  their  office  to  preach  and 
cotiverc  hcrcticks  ;  bhck/rurSj  from  their  garments  j  and  * 
In  France,  yacobines^  from  having  their  firrt  houfc  in  St. 
James's  ftrect  at  Paris.  Their  rule  was  chiefly  that  of  St. 
Audin.  They  came  into  England  in  the  >ear  1221,  had 
their  firft  houfc  at  Oxford,  and  at  thf^diflolution  had  about 
43  houfes  in  England.— -There  were  nuns  alfo  of  this  or- 
defy  but  not  in  England. 

2.  The  Francijcans  received  their  rule  from  Sf,  Francis  FraocKcaatt 
an  Italian,  in  the  year  I  i8i.     They  were  alfo  called  Grey 

or  Minor  Friers^  the  one  from  their  grey  cloathing,  the 
other  name  they  aiTumed  out  of  pretended  humility.  They 
girded  themfclves  with  cords,  and  went  barefooted.  Thic 
general  opinion  is,  that  they  came  into  England  in  the 
year  1224,  and  had  their  firft  houfe  at  Canterbury,  and 
their  fecond  at  London.— A  relaxation  having  by  degrees 
crept  into  this  order,  it  was  thought  fit  to  reform  s|nd  re* 
duce  it  to  its  firft  rule  and  inftitution.  Thofe  that  con« 
tinued  under  the  relaxation  were  called  Conventuals ;  and 
fuch  as  accepted  the  reformation  of  their  order  were  called 
Obfitvants  or  RicoUiffs,  This  reformation  was  begun  by 
St,  Barnard  or  Bernardin,  about  the  year  1400.— King 
Edward  the  4th  is  commonly  faid  to  have  brought  them 
into  England,  but  there  is  no  certain  account  of  their 
being  here,  till  king  Henry  the  7th  built  two  or  three 
houfes  for  them.  At  the  diiTolution,  the  conventual 
Francifcans  had  about  55  houfes,  which  were  under 
feven  cuftodies  or  wardenfihips ;  viz.  thofe  of  London, 
York,  Cambridge,  Briflol,  Oxford,  Newcaftle,  and 
Worceft^r. 

3.  As  to  the  Capuchins^  and  other  diftinfiions  of  the  Ci pacMai, 
Francifcans  beyond  the  feas ;  they  chiefly  arofe  fince  the 
^nglifli  reformation,  and  never  had  any  place  here.' 

4.  The  Trinitarians^  Maturints,  or  friers  of  the  order  Trioiuriant, 
of  the  Holy  Trinity^  for  the  redemption  of  captives,  were  Matunaei. 
inftituted   by.  St.  John  de  Matha^  and  Felix  de  Valois*  in 
France,  about  the  year  1197*     ^^^  rule'was'that  of  St. 
Auftin,    yrith  fome  peculiar  conftitutions.     Their  reve- 
nues were  to  be  divided  into  three  parts,  one  for  their 

own  fupport  and  maintenance,  another  to  relieve  thie 
poor,  and  a  third  to  redeem  fuch  chriftians  as  (hould  be 
taken  captives  by  the  infidels.  They  were  called  Trinitd^ 
fians^  becaufe  all  their  churches  were  to  be  dedicated  to 
the  Holy  Trinity ;  and  Maturings^  from  having  their  firft 
houfe  In  Paris  near  St.  Muthurine*5  chapeL  They  were 
Jyrou^ht  into  England  in  the  year  1224;  where  the  hnd^, 
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revenueit  ind  ^privileges  of  the  ciaoot  of  the  lialjr  fiooti 
chre  were  given  to  tbem  upon  the  4ecaj  of  thtt  order  % 
and  bad  their  firft  bonfe  at  Mottenden  in  Kent.  Thero 
were  about  lO  or  12  hoofei  of  tbefe  friers  in  Eoriaod  and 
Wales. 

5.  The  CamuUii  or  vMufirlirs  (tbe  former  of  whidi 
names  they  bad  from  tbe  place  of  their  firft  refidenoc^  and 
the  latter  from  the  colour  of  their  habit)  came  next  into 
this  kingdom.  They  were  alfp  called  brethren  or  frier! 
of  the  hkBftd  virgin.  Thejr  precended  to  great  antiqvi^^ 
but  the  &&,  ceruin  account  we  have  of  them  is  at  oBonnt 
Courtml  in  Paleftine»  about  the  year  il^S*  Their  ndb 
(which  wu  chiefly  that  of  St.  Bafil)  is  uid  to  have  beea 
given  tbem  by  Albert  patriarch  of  Jeruialem  about  the 
year  1205.  They  were  brought  into  England  in  the  year 
I240»  by  the  lords  John  Vefey  and  Richard  Grevt  and  had 
their  firft  houfea  at  Alnwick  in  Northumberland,  and 
Ailesford  in  Kent.  Of  this  order  there  were  about  40 
boufes  in  EngUnd  and  Wales. 
CnflU  sr  ^  ^^^  ^^^^  ^^  Creffid  or  Cr§tubii  friers  were  iafli« 

ctoQclMd  fnm*  tttted,  or  at  leaft  reformed,  by  one  Gerard,  prior  of  St. 
.  Mary  of  Morello  at  Bologna  $  and  confirmed  in  the  year 
1 169  by  pope  Alexander  the  third,  who  brought  them  un- 
der St«  Auftin's  rule,  and  made  fome  other  cooftitutions 
for  their^overnment.  At  firft  they  carried  a  trafs  fixed  to 
a  ftaff  in  their  hands,  and  aftterwards  had  cme  made  of 
red  cloth  fewed  upon  their  backs  or  breafts.  Thar  came 
into  England  in  the  year  I2a4«  2nd  had  their  firft  boufe 
at  Colchefier.  There  were  not  here  above  6  or  7  houics 
of  tbefe  friers,  p  , 

Aaftiattf  Eft*      7.  The  origin  of  thc.Auftin  friers  or  friers  Ermmta  of 
^^  •  the  order  of  St.  Auftin  (from  efiifio^  a  defert  place)  is  very 

.  uncertain.    They  were  brought  into  England  ab9bt  the 
year  1250.    They  bad  about  32  houfes  in  England  and 
Wales  at  the  fuppreffion. 
Older  of  ths         8*  The  friers  of  tbe  Sac  firft  appeared  in  England  in 
'*^»  tbe  year  1257.    T^he  right  ftyle  of  them  w^M/riirs  0/  tkt 

femma  rf  Jifus  Cbrtfi,  But  they  were  commonly  called 
friers  of  the  Sac^  from  their  habit  being  ekher  fliaped  like 
a/fcl,  or  made  of  that  coarfe  cloth  called  /adkcktb.  They 
feem  to  have  had  their  firft  houfe  near  Alderfgate,  London. 
But  their  order  waa  very  fiiort  lived  here,  being  put  down 
by  the  council  at  Lyons  in  the  year  1307. 
Bt&lnDUcs*  9*  The  Bitbltmu  friers,  came  in  al(b  in  the  year  X257« 
They  had  their  rule  and  habit  much  like  that  of  the  Do» 
roinicaos,  but  were  diftinguMhed  from  them  by  a  xtd  ftar 

of 


of  five  rays,  with  a  Utfe  circle  ia  the  niddle  of  iC»  worn 
on  their  breafts  in  memory  of  the  ftar  which  appe^ed  to 
the  wife  men,  and  coodiiSed  tbem  to  BabUbim.  They 
vcfo  placed  in  Trvmpington  ftreet  at  Ciunbiidge  the  firft 
year  they  came  over.  And  that  fecmt  to  have  been  the 
ooly  Ikouft  of  thefe  fiicn  in  England. 

io«  The  order  of  St.  Amtbmif  •f  Viitma  wai  inflituted  in  Order  of  st, 
Ac  year  1095,  for  the  help  and  relief  of  fuch  pcrfons  as  AntbMy^r  vs. 
were  aAided  with  thatpeinful  inflammation  called  ^%.  Aa-  *°*** 
tkony^B  fire,  from  that  faim't  being  thought  to  eafe  people, 
under  it,  and  deliver  them  from  it«  The  friers  or  brethren 
of  this  order  followed  Sl  Aufiin's  rule;  came  hither  early 
in  the  leign  of  king  Henry  the  third,  and  had  one  houle 
at  London,  and  another  at  Hereford. 

1 1.  The  left  order  of  frien  which  was  broogbt  ioto  this  Bonboaimk 
'  kingdom,  was  that  of  BonbammeSf  or  g9^  nun :  who  were 
brongfat  hither  by  Edmund  earl  of  Cornwall,  in  the  year 
1183,  and  placed  at  Aiherug  in  Bucks.  Beiides  whicb^ 
there  was  but  ooe  boufe  more  of  this  order  in  England,  to 
wit,  Edingdon  in  Wikfhire.  Thefe  friers  followed  the 
rale  of  St«  Auftin,  and  wore  a  blue  habit. 

VI.  Military  orders. 

Of  the  mUtary  orders  of  the  religious,  there  vtere  thefe 
following : 

I.  Kmgbts  HMtakrs^  who  took  their  name  from  an  HoTpkilMt. 
hoffM  built  at  jerufiilem  for  the  ufe  of  pilgrims  coming 
to  the  holy  land,  and  dedicated  to  St.  John  Baptift.  Por 
Ae  firft  bufinefs  of  thefe  knights  was,  to  provide  for  fuch 
pilfrims  at  that  holbitaU  and  to  proced  them  from  iojuriea 
wd  jjpfults  upon  the  road.  Thev  were  inflituted  about 
the  year  ix:9a.  They  followed  ^biefly  St.  Aufiin's  rule : 
and  wore  a  black  habit,  with  a  white  crofs  upon  it.  They 
foon  after  came  ioto  England,  and  had  an  boufe  built  for 
tbeoa  in  London  in  tbe  year  I'loo.  And  from  a  poor  and  ' 
mean  beginning,  they  obiaioed  fo  great  wealth  and  honours 
nod  exeinptions }  that  their  fuperior  here  in  England  waa 
the  firft  lay  baton,  and  had  a  feat  amongft  tbe  lords  in  par* 
liament;  and  feme  of  their  privileges  were  extended  even: 
to  their  teuauu.  They  were  at  firft  called  knights  of  St* 
John  of  J^vfalems  bi?t  fettling  chiefly  at  Rhodes  after 
thev  were  dnvpn  out  of  the  holy  land,  were  afterwerda 
caUeSd  koigbts  of  K.hodes }  i^d  ^ftitr  the  bfs  of  JR^hedes  in 
tbe^ear  li%U  '^d  their  having  the  illand  of  Malta  given 

them 
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«  « 

tl]em  by  the  emperor  Charles  the  fifth,  tbej  were  called 
knights  of  Malta. 

Thtere  were  alfo  fitters  of  this  order;  but  we  bad  onlf 
one  houfe  of  them  in  England,  viz.  Buckland  in  Sooier-* 
fetfliire. 

2.  The  kfii^bis  Templars  were  inftituted  in  the  year 
1 1 18 ;  and  were  fo  called  from  having  their  firft  fefideoce 
in  feme  rooms  adjoining  to  the  timp/g  at  Jerufalem.  Their 
bufinefs  alfo  was,  to  guard  the  roads  for  the  fecuritj  of 
pilgrims  in  the  holy  land ;  and  their  rule,  that  of  canons 
regular  of  St.  Auftin.  Their  habit  was  white,  with  a  red 
crofsxjn  the  left  flioulder.  Their  coming  to  England  was 
probably  pretty  early  in  the  reign  of  king  Stephen :  and 
their  firft  feat  was  in  Holborn.  •  They  increafed  very  faft, 
and  in  a  little  time  obiaihed  very  large  pofledtons.  But  in 
lefs  than  200  years,  their  wealth  and  power  was  thought 
too  great ;  they  were  accufed  of-  horrid  crimes,  and  there- 
upon every  where  imprifoned ;  their  efiates  were  feized; 
and  their  order  was  fupprefied  by  pope  Clement  the 
fifth,   in    a  general   council    at    Vienna,   in    the   yeac 

3.  The  order  of  St.  Lazarus  of  Jerufalem  (of  which  we 
had  a  few  houfes}  feems  to  have  been  founded  for  the  relief 
and  fupport  of  lepers  and  impotent  perfons  of  the  militaiy 


orders. 


VII.  Of  the  feveral  kinds  of  bcufes. 


The  above  recited  are  all  the  religious  orders  which  we 
bad  in  England  and  Wales.  The  houfes  belonging  to  the 
faid  orders  were  as  follows : 

1.  Ca.hidral  is  a  name  yet  well  known :  in  the conven* 
tual  cathedrals,  the  bilhop  was  in  the  place  of  an  Ibbat, 
and  had  the  principal  ftall  on  the  right  hand  of  the  entrance 
into  the  quire ;  as  he  hath  fitll  at  Ely,  and  till  lately  had  at 
Durham  and  Carlifle. 

2.  Colligiate  churches  and  colleges  confifted  of  a  nara« 
her  of  fecular  canons,  living  together  under  the  govern^ 
ment  of  a  dean,  warden,  provofT,  or  mafter;  and  having 
for  the    more   folemn  *  performance   of   diirine   fervice, 


(/)  For  the  gallant  charafler  of  thefe  knights,  and  the 
bale  arts  by  which  they  fell  a  facrifice  to  the  order  of  8t« 
John,  in  the  reign  of  Ed.  II.  fee  Hw^*j  Htfi9ry  rf  EmgUtiutg 
w/.  a.  /,  3^1,  Sff .  ,  , 

chaplains^ 
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tbapliins,   finging  men^  and  choioifters  belonging  to 

them* 

3*  An  My  was.afocietyof  reljgious  peoplct  having  an  Abbie^i 
abbac  ox  abbefs  to  prefide  over  them.     And  fome  of  thefc . 
were  fo  confiderable,  that  the  abbats  of  them  were  called 
to  parliament,  and  bad  feats  and  votes  in  the  houfe  of 
lords.  '  Mr.  Fuller  faith,  that  in  the  49  Hen.  3.  fixty- 
four   abbats,    and  36  priors  were  called  to  parliaments 
But  this  mimber  being  too  great»  king  Edward  the  iirft, 
reduoed  it  to  25  abbats  and  2  priors^  to  whom  were  after- 
wards added  two  abbats.     So  chat  there  were  29  in  all,    . 
and  no  more,    that  ftatedly  and  conilantly  enjoyed  this 
privilege;   viz.  the  abbat  of  Tewkefbury,  the  prior   of 
Coventry,  the  abbats  of  Waltham,  Cirencefter>  St.  John's 
at   Colchefter,  Croiland,  Shrew{bury»   Selby,    Bardney, 
St.  Bennet's  of  Hulme,  Thorney,  Hide,  Winchelcomb, 
Battel,  Readings  St.  Mary's  in  York,  Ramfey,  Peterburgh, 
St.  Peter's  in  Gloucefier,  GlaQonbuiry,  St.  £dmond*s  Bury, 
St.  Auilin's  in  Canterbury,  St./Alban's,   Weftminfler, 
Abingdon,  Evefliam,  Malm(burv,' and  Tavifiock;  and 
the  prio^of  St.  John's  of  Jerufalem,  who  was  ftyled  the. 
firft  baron  of  Englani^,  but  it  was  with  refpeft  to  the  lay 
bafOns  only,  for  he  was  the  laft  of  the  fpiritual  ones. 

4*  A  priory  was  ia  fociety  of  religious,  where  the  chlefprioriei. 
perfon  was  termed  a  prior  or  priorefs  s  and  of  tbefe  wercL 
two  forts : 

(f)  Where  the  prior  was  chief  governor,  as  fully  as 
any  abbat  in  his  abby,  and  was  chofen  by  the  convene :, 
fuch  were  the  cathedral. priors^  and  moft  of , the  Auftin 
order, 

(a)  Where  the  priory' was  a  cell,  fubordinate  to  fome 
gceat  abby;  and  the  prior  was  placed  and  difplaced  at  the 
Will  of  the  abbat.  But  there  was  a  confiderable  difference 
between  fome  of  thefe  celk.  For  fome  were  altogether 
fubjeA  to  their  refpedive  abbies,  who  fent  them  what 
officers  and  olbnks  they  pleafed,  and  took  their  revenues 
into  the  common  ftock  of  the  abbies.  But  others  confided 
of  a^ftated  number  of  .monks  who  had  a  prior  fent  them 
from  the  abby,  and  paid  a  penfion  yearly  as  an  acknowledge- 
ment of  their  fubjedlion,  bi^t  a£led  in  other  matters  as  an 
independent  body,  and  had  the  reft  of  the  revenues  for  their 
own  ufe.  Thefe  priories  or  cells  were  always  of  the  fame 
order  with  the  abUes  on  whom  they  depended,  though 
Ibmetimes  of  a  different  fex;  it  being  ufuaLafcer  the  con- 
queft^  for  the  great  abbies  to  build  nupneries  in  (omt  of 

ibcir 
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Aeir  mtnont  which  fhould  be  prloritt  to  tbcoiy  ml 
jeA  to  their  vifitatibo. 

There  were  aiib  ffrima  aUnt^  which  were  cells  to  fc« 
raffii  moittftcriet.  For  when  ffisiDon  or  dtbes  were  fjhrtn 
to  foreigQ  monafterieSi  the  monkst  either  to  tocrcafe  their 
own  rule,  or  perhaps  ratlier  to  have  faiibAil  ftewnda  of 
their  revenues,  builc  convenient  boufes  for  the  receptioa 
of  a  fmall  convent^  and  then  ftot  over  fuch  a  number  u 
they  thought  proper,  cooftltnting  priors  over  them*  And 
there  was  the  ftme  diil^renoe  In  thefe  cells  as  in  the  former, 
for  fome  of  them  were  conventual,  and  had  priors  of  thet^ 
own  chufing )  and  thefe  were  intire  (bcieties  within  them* 
lelves,  and  received  the  revenues  belonging  to  their  feversl 
boufes  for  their  own  uifc  and  benefit,  paying  only  the  an- 
cient apport'(4|^sr/«w,  perhaps  ftoinpirU^  to  carry),  or 
what  was  at  firft  the  furplufagc,  to  the  foreign  honfe. 
But  others  depended  wholly  Mpon  the  foreign  boufes, 
their  priors  were  ikt  over  them  by  the  foreign  hqufef ,  their 
monks  ^Ifo  were  often  foreigners  i  and  both  of  them  re- 
movable at  pleafure  i  and  they  returoed  all  their  revenues 
to  the  foreign  head  boufes.  For  which  reafon  their  eftates 
were  generally  feixed  during  the  wars  between  England  and 
France*  and  reftored  to  them  agahi  upon  a  return  of  peace.* 

TheCb  alien  priories  were  moft  of  them  made  by  fiich  as 
Aad  foreign  abbtes  founded  by  theraftlves  or  by  fome  of 
their  fsmily. 

f.  frHiptmn  weie  manors  or  eftates  of  the  kptehta 
templars,  where  erefting  churches  for  the  fervice  of  (fod, 
and  convenient  houib,  they  placed  fome  of  their  fraternity 
under  the  government  of  one  of  thoie  more  emin^  tem- 
plars,  who  bad  been  bt  the  grand  mafter  created  fraufttra 
Umpk^  to  take  care  of  the  lands  and  rents  in  that  place  and 
neighbourhood,  and  fo  were  only  cells  to  the  principal 
l|oufe  at  London*  , 

6«  C^mmaniries  were  the  fame  amongft  the  knights 
hofpiialars,  as  preceptories  were  amongft  the  templais,  vis* 
focieties  <^  thofe  knights  placed  upon  Tome  of  their  cftafcs 
in  the  country,  under  the  government  of  a  ammtmiir  \  who 
Wcte  allowed  proper  maintenance  out  of  the  rcvenoea  on-' 
der  their  care,  and  accounted  for  the  reipaiiider  to  t|ie 
grand  prior  at  London. 
tMWcils.  7-  ffrfpitah  wero  fuch  boufes  for  relief  of  the  poor  and 

Imootent  people,  as  were  iftcorpprated  by  rojral  pateotv^ 
and  made  capable  of  gifts  and  grants  in  lucc^on.  But 
btfito  the  poor  and  impotontf  there,  generaliy  were  iti 
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tkefc  liorpiuls^  twor  or  three  reltgioas ;  one  to  be  mtfter 
br  priory  and  one.  or  xvfo  be  chaplains  and  confefTors ; 
«nd  thefe^obferved  the  rule  of  St.  Auftin,  and  probably 
fubjedied  the  poor  and  impotent  to  feme  religious  r^- 
Araints^  as  well  as  to  the  local  ftatutes.  Hofpitals  were 
originally  defignad  for  the  relief  and  entertainment  of  tra-* 
vellers  upon  the  road,  and  particularly  of  pilgrims,  and 
thertfore  were  generally  built  by  the  way  fide;  but  of 
later  years  they  have  been  always  founded  for  fixed  inha- 
bitant 9* 

8.  Friiritt  were  houfes  ered^d .  for  the  ^habitation  of  Frioiet. 
friers ;  they  were  very  61doai  ^dowed,  yec  many  of  them 
were  large  and  (lately  buildings,  and  had  noble  churches, 
in  which  many  great  peribns  chofe  19  be  buried.  Friers 
were  by  their  profeffion  mendicants,  and  to  have  no  pro^ 
perty  ;  but  moft  of  their  houfes  had  fome  (hops  and  gar« 
dens  belonging  to  them. 

9*  Hirmitagis  (from  ifn/t^ofy  ,a  dejGyt  or  folitary  place}  KamlaifSii 
were  religious  cells  ereded  in  priyate  and  folitafy  placest 
for  fingle  pcrfons  or  communilie;^,  tni^ny  times  endowed^ 
luid  fometim^s  annexed  to  larger  roijgious  houfes* . 

10.  Cbamntriis  {cahtaria)  were  endowments  of  Unds  ChMmiIc% 
or  other  revenues,  for  the  maintenance  of  4>ne  9r  more 

priefis  to  celebrate  daily  mafs  for  the  fouls- of  the  founder 
and  his  relations,  and  of  their  other  benefa£lors|  (ome^ 
times  at  a  particular  altar,  and  oftentimes  in  little  cha« 
pels  added  to  cathedral  and  parochial  churchesrfor  that    « 
purpofe.  ^    •  *  *'^-  ** " 

1 1 .  fr^i  cbapeb  were  places  of  religious  woffcip,'  ^eriipt  Fie«  dupdi^ 
from  all  jurifdi&ion  of  the  ordinary,  (ave  oo)y»  thia't  the  in* 
cumbents  were  generally  inftituted  by  the  bifhop,  and  in* 

dudted  by  the  archdeacon  of  the  place.  Moft  of  thefe 
chapels  were  built  upon  the  manors  and  jaricjent  ie* 
mefnes  ofthe  crown,  whilft  in  the  king's  hanc^s,  for  the 
ttfe  of  Kimfel/aod  retinue  when  he  came  to  refide  there. 
And  when  the  crown  parted  with  thofe  eflates,  the  cha* 
pels  went  along  with  them^  and  retained  their  firft  free- 
dom  (  but  fome  lords  having  had  free  cKapels  in  ipanori 
that  do  not  appear  to  have  been  ancient  demefne  of  the 
4rown»  fuch  are  thought  to  have  been  built  and  prvilcged 
by  graott  frooi  the  crown« 

VIIL  Offie&s  therein,  *   ' 

* 

^ :  Officers  in  thdfe  houfes  refpcAively,  which  we  read  of, 
^ere  ^cfe. 
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t.  la  cvcfy  »bby  tb^  cbief  .oficer  wis  the  Mat  or '«!• 
^///y  who  prcilded  in  grcac  ponip»  wu  geoerailjr  called  Idid 
^bbat  or  Udy  abbe(«,  aa4  bad  a  kitcbe*,  and  other  oflfcea 
difiin£l  ftofn  the  compion  ones  oFtbe  focieiy. 

2.  In  every-priory,  ib^  cbief  officer  was  the  prM  or  ^i* 
tfr#^,  who  bad  the  fame  pQwpr  in  priocies  aa  abbataand  ab* 
bclTcs  had  in  abbies,  but  lived  in  a  Ufa  fplendid  aod  ezpen- 
iive  manner,  tboMgh  in  foiae  of  the  greater  boolea  tbef 
were  called  ioid  prior,  and  lady  priorefa.  < 

3.  Next  under  the  abbat  in  every  ahij  was  the  prior, 
l(fho  in  the  abbat's  abfence  bad  the  chief  care  of  the  hoafe^ 
and  under  him  was  the  fubprior^  and  in  great  abbiea  the 
third,  fourth,  and  even  fifth  prior,  who  had  their  refpec* 
five  ifiares  in  the  government  qfKhe  boufe,  and  were  re* 
inovable  at  the  will  of  the  abbat,  aa  all  the  other  obedten* 
.fiarii  or  officrra  were. 

Alfo  in  tvtTj  priory^  next  under  the  prior  waa  the  fvbm 
prior,  who  affifted  the  prior  whilft  prefect,  and  B&ed  in  hia 
ftead  when  abfent, 

4«  MugifliT  9pirht  tri^tt  of  the  fabrick  i  who  pi^Uy 
looked  afiefithe  buildings,  and  took  care  to  kflep  diem  is 
good  repaid 
BboiMfiurivai  5.  EUimt0fiariutt  the  almoner,  who  bad  tke  oeei%bt 
of  \ht  s\lms  of  the  houfe  (which  were  every  day  diftriboaed 
^t  the  gatp  to  the  poor),  who  divided  the  alma  upoa  the 
founder's  flay,  and  at  other  obita^and  anaiverfaries,  and  in 
te^l€  places  prpvided  for  the  maintenaoce  and  education  of 
the  choirifters. 

6«  Pitantiariui^  who  had  the  cai^  of  the  ^iitancMr;  which 
5ifere  aJlqvfancea  [piuanw)  upon  particular  occafiona  over 
and  above  the  common  provilioos. 

7.  Sacrifia^  the  fexton,  who  took  care  of  the.  vcflEela, 
books,  and  v^ftmenca  belonging  to  the  church;  looked 
after  apd  accounted  for  the  oblations  at  thegieat  altar,  and 
other  altars  and  images  in  the  church,  aifd  fucb  legaciesas 
were  gi^cn  either  to  the  fabrick  or  utenfila.  He  likewifc 
provided  bread  and  wine  for  thefacrament :  and  took  cait 
of  burying  the  dead.  t 

-8*  Camfrarius^  the  chamberlain,  who  had  the  chief  cart 
of  the  dormitory,  and  provided  beds  and  bedding  far  the 
monks,  razors  and  towels  for  (having  thea^  ami  pan  ol 
(if  not  all)  their  cloathing. 

9.  CilUrarius^  the  ctllaiier,  wbo  vfa4  'to  procure  provi« 
fions  for  the  monks  and  all  Grangers  reporting  to  the  con^ 
yent^  vi^.  all  forts  9f  fieOi,  fifli,  fowl,'  wine,  liread,  'cm, 
malt,  meal,  fait,  and  the  like  ;^  as  likewUe  wood  fer&ia^ 
%nd  4II  utenfila  fdr  the  kitobeo.  •^-'    ^- 
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to*  Thifanrariusj  tbe  borfir,  who  received  all  tbe  com-  TbdiwnilM4 
mon  rents  and  revenues  of  the  zironaftery,  and  paid  all  the 
common  expences. 

11.  PncentoTy  the  chaunter,  who  bad  the  chief  care  of  pnceittor. 
the  choir  fefvice,  and  not  only  prefided  over  ^he  (ioging 

men,  organift,  and  choirifter^,  but  provided  books  for  them^ 
^d  them  thetr  fdartes,  and  repaired  the  organs.  He  hid 
alfo  the  cuftody  of  the  fea),  and  kept  the  liber  diurnalis 
or  chapter  book,  and  provided  parchment  and  ink  for  the 
writers,  aod  colours  fpr  the  limners  of  books  for  the 
library, 

12.  Hofttlariys^  or   hsfphilariuf^  whofe  b^ifinefs  it  was  I^oiilffiM. 
to  fee  firangers  well  entertdned ;  and  to  provide  firin^y 
napkins,  toweU,  and  fuch  lifce  necefTaries  for  them.       , 

-   13*  Ififirmariuf^.^ho  had  the  care  of  the  infirmary,  and  laftmarfiit*' 
of  the  Get  monks  who  wef^  carried  thither,  and  was  to 
provide  them  phyfick'and  all  neceiTaries,  and  when  they 
ditd  was  to  wafh  and  prepare  tbcir  bodies  fpr  boriaL 

1^.  Rifi^limariusy  who  looked  after  the  halt,  providing  ReMHooiriai* 
tilbk  cloths,  napkins,  towefs,  difl^es,  plates,  Q^oons,  and 
other  necaflaries  for  it,  and  fervants  aifo  to  wait  and  tend 
there.  Ndhad  likewife  the  keeping 'of  th6  cups,  falts» 
evrfcr^,  and  all  the  illver  utebfits  wbatfoever  l^looging  tp 
tbe  honfe;  except  the  church  plate. 

15.  Cc\uinatiut,  the  cook,  who  prefided  in  the  kitchen  Co^atrin. 
'  for  thi^  (frefiing  6f  victuals. 
^    16.  (j|ir^f»/irfW,the^rdiner.  GardiAartat* 

17.  P&rtariusy  who  feemeth  to  bave^  taken  care  of  tbePorttfiiip 
carriages,  and  fuch  like ;  for  that  he  was  noc  the  janitor  or 
f^rUTj  feemeth  probable,  for  that  divers  have  been  pro« 
motea  to  be  abbats  from  that  office. 

1 8.  In  e^ery  great  abby  there  was  a  large  room  called  V*ltc(*9 
the  fcriptorium,  where  feveral  yrriter's  made  it  their  bufineft 

to  traflfcribe  the  mifials,  liegers,  and  other  books  for  the  u^ 
of  the  boufe,  and  more  efpeciaily  to  tranfcribe  books  foe 
the  ufc  of  the- library.  And  fo  zealous  wete  the  monks 
in  general  to  replen^A  their  libraries,  that  they  often  pro-  * 
cvirtd  lands  to  be  giveii,  and  churches  to  be  appropriated 
for  that  work. 

19.  In  all  the  great  abbies,  there  v<rere  alfo  perfons  ap-  Aonalifli, 
pointed  to  take  notice  of  the  principal  occurrences  of  the 
kihgdc^',    and  at  the  end  of  every  year  to  cligeft  them 

into  annals.     In  thefe  records,  they  particularly  preferved 
the  memories  of  their  founders  and  benefadlors ;  the  years  \ 

and  days  of  their  births  and  deaths,  their  marriages,  chiU 
dren,  aod  fucceflbn:   fo  that  recourfc   was  fometimea 
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bad  to  tlie»9  for  proviog  perron*  aget  and  g^iealogics  % 

though  it  is  to  be  feared ,  that  fome  oftbofe  pedigrees  were 
drawn  up  from  tradition  only :  and  that  in  moft  of  their 
accounts  they  Vere  favourable  to  their  friends,  and  fevere 
upon  their  enemies. 

The  canons  alfo  and  conftitutioos  of  the  clergy  ici  their 
natiopal  and  provincial  fynods,  and  even  ads  of  parliaoeif  > 
were  fcnt  to  the  abbies  to  be  recorded. 


IX.  Dijfolution. 

•     * 

Tennpiirs  di/«        i«  The  Templars    (as  was  before  obferved)   for  the 
loifctf.  many  and  great  abufes  charged  upon  them,  were  fuppreflcd 

fd  early  as  the  year  1312. 

And  in  the  year  1323  (heir  lands,  churches,  advoxribos, 
and  liberties  herein  England,  were  given  by  the  ad  of  par- 
liament of  the  17  Ed,  %*JI^Z'  '^  <^®  P^i^  3^  brethren  of 
the  hofpital  of  St.  John  of  jferufalem. 
Other  diflbltt-        2.  About  the  year  1390,  Wjlliam  of  Wickham,  bt- 
ttontbefonthc.fliop  of  Wincheiter,  by  the.l^ave  of  the  then  pope  and 
27  H.  8.  king,  bought  .the  alien  prioric^of  Hornchurch  and  Writtle 

'  in  Eflex,  9nd  fettled  tbeps  on  his  new  college  at  Ox- 
ford. And  after  the  fuppre^on  of  alien  priories,  Takeley 
jn  Eflex  and  Hamcle  in  Hampfhire  were 'fettled  upon  this 
college.  And  Andover  was  fettled  upon  his  coOege  at 
Winchefter. 

About  the  year  1437,  archbifhop  Chicheley  founded 
All  Souls  college  in  Oxford,  and  got  the  revenues  of  fe* 
veral  ancient,  priories  to  be  fettled  thereon*       ^ 

About  the  year  144.1,  king  Henry  the  fixth  founded  the 
college  at  Eaton,  and  King's  college  in  Cambridge:  and 
endowed  them  chiefly  with  alien  priories. 

About  the  year  I459«  Williafn  Wainfleet  biffaop  of 

Winchefter  founded  Magdalen  college  in  Oxford,  and  got 

the  priory  of  Scle  or  Attefele  in  Suflex,  and  the  priory  of 

Seleburne  in  HampQiire,  fettled  on  it.     The  bofpiuls  alfo 

,of  Aynho    and    Brakeley    in    Northamptonlbire    were 

'united  to  this  college  in  the  year  1^84. 

In  the  year  149?)  John  Alcock  bt(bop  of  Ely,  with  the 
king's  confenr^  fupprcfl'ed  St.  Rhadegund's  nunnery  in 
Cambridgelbire,  and  with  the  revenues  thereof  founded 
Jefus  college  there. 

In  the  year  1505,  Margaret  countefs  of  Richmond  and 

'Derby,    founded    ChjriA^s   college  in   Cambridge,  *and 

obtained  the  pppe%  licence  to  fupprcft  the  abby  of  Creylse 
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10  Norfotks  and  to  fettle  tbe  reveoues  of  it  upon  that 
college. 

About  the  year  1508,  the  fame  pountefs  began  to  con* 
vert  an  ancient  borpital  or  priory  dedicated  to  St.  John  the 
cvangelift  at  Cambridge  into  St.  John's  college,  and  her 
executors  carried  on  the  defign.  Bi(hop  FiOier  was  one 
of  them,  and  at  hit  defire  the  nunneries  of  Heyham  in 
Kent  and  Broomhalle  io  3«rlcfliire,  and  an  bofpital  of  re*  • 
gulars  at  Ofprike  were  fupprcfledy  and  the  revenues  of  them 
fettled  upon  this  college. 

In  the  year  15159  Brazen  Nofe  college  in  Oxford  was 
founded,  and  William  Smith  biOiop  of  Lincoln  bought  the 
priory  of  Cold  Norton  in  Oxfordihire  of  the  abbat  and 
convent  of  Weftminfter,  and  gave  the  lands  belonging  to 
it  to  this  new  foundation. 

Not  long  after  cardinal  Wolfey,  by  licence  of  tbe  Icing 
and  of  the  pope,  obtained  a  difTolution  of  above  30  re*, 
Irgious  houfes  (moft  of  them  very  fmal)}«  for  the  founding 
and  endowing  his  colleges  at  Oxford  and  Ipfwich. 

About  the  fame  time,  a  bull  was  granted  by  the  fame 
pope  to  cardinal  Wolfey  to  fupprefs  monafieries,  where 
there  were  not  above  fix  monies,  to  the  value  of  8coo  du* 
cats  a  year,  for  endowing  Windfor,  and  King*s  college  in 
Cadibridi^e :  and  two  other  bulls  were  granted  to  the  car« 
dinals  Wolfey  and  Campeius,  where  there  were  lefs  than 
twelve  monks,  and  to  annex  them  to  the  greater  monaf- 
teries  :  and  another  bull  to  the  fame  cardinals  to  inquire 
about  abbics,  fo  be  fuppreffed  in  order  to  be  made  ca- 
thedrals: although  nothing  appears  to  have  been  done  in 
purfuance  of  tbefe  bulls. 

And  afterwards  another  bull  was  granted  to  the  fame 
two  cardinals,  with  further  powers  relating  to  the  new 
cathedrals ;  for  fome  of  the  diocefes  were  thought  too 
large,  and  wanted  much  (as  it  was  faid)  to  be  re* 
duced,  that  the  bifliops  might  the  better  difcharge  their 
offices. 

But  the  promoting  of  learning  feems  to  have  been  tbe 
chief  intent  of  cardinal  Wolfey,  and  of  moft  others,  in 
fupprei&ng  thefe  houfes  :  though  probably  fome  perfona 
both  then  and  afterwards,  promoted  it  with  other  views. 
ArchbifliQp  Cranmer  particularly  is  faid  to  have  been  much, 
for  it,  becaufe  he  could  not  carry  on  thfc  reformation  wtth** 
out  it#  And  as  the  increafe  of  learning  bad  rendered  the 
corruptions  of  the  church  of  Rome  more  vilible ;  many 
others  might  alfo  be  againft  thefe  houfes,  as  nqrf(pries  of 
popi(h  fuperftitioo  ;  but  other  things  concur ed   to  bring 
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w  their  roin.  For,  i.  Many  of  (hd  irfigkAi^  were  eer* 
tainly  loofe  tnd  vicious ;  though  probably  Hot  to  had  at 
the  vifitors  reprerented ;  for  thoAf  thai  are  U>1b6  rdn  down, 
will  always  be  fet  in  the  worft  light ;  and  the  preamble  to 
the  firft  a£k  of  diflblution  dki  fet  forth,  that  in  tile  hrger 
nonafleries  religion  was  well  obferved,  2.  The  caAiitg 
off  the  pope*s  fupremacy  was  urged  for  cafling  off  the 
iBonka,  who  not  with  Aandtng  their  fubfcripti6ns  were  gene* 
fally  tivDtight  to  be  againft  it  in  rbetr  hearitt  and  ready  lo 
join  with  any  foreign  power  that  Aouid  invade  the  na« 
tioni  whilil  the  king  was  exeomrauntcated  by  the  pope. 
}•  Their  revenues  being  not  employed  accoi^tog  to  the 
intent  and  defign  of  the  donors,  was  akb  aRedgted  againft 
.    ^  them.     4.  The  difcovcry  of  many  cheats  in  imager,  of 

m^ny  feigned  miracles,  and  of  counterfeit  relitkt,  brought 
the  monks  evtry  where  in  difgrace,  and  eomribtited  to- 
wards their  overthrow.  5.  Perhaps  tho  obfcrvant  frters  be* 
ing  fo  much  againft  the  king's  divorce  from  qtiecti  Cath^ 
rine,  might  exafperate  him  againft  all  monks  and  friers  iir 
general.  But,  6.  Not  ua^ikcty  the  great  caufe- might  be 
the  king's  want  of  a  large  fupply,  and  the  people^a  wflliog* 
nefs  to  iaVe  their  money ;  although  it  was  cerrainly  haflen- 
f  d  by  the  account  which  the  vifitors  gave  of  them.  For 
after  fome  debate  in  council  how  to  proceed  with  thefe 
boufes,  the  king  appointed  oommiffioners  to  vifit  them, 
'  and  they  made  fuch  a  bad  repoi^t,  that  when  a  motion  was 

Ihortly  after  made  in  parliament,  that  in  order  to  fupport 
the  king's  ftate  and  fupply  his  wants,  all  the  religious 
houfes  might  be  conferred  upon  the  crown  which  were  not 
able  to  fpend  above  aool.  a  year,  it  met  with  but  Kttle 
oppofition  in  either  houfe,  and  an  a^  was  pafled  for  that 
purpofe  as  foHoweth  (a) : 
Ptffoliition  by  J.  Forofmuch  OS  mumfffl  JtMy  v'umt  carnal  mtduhmnhuUi 
iMsj  if*  %•  I'tvingy  is  iaily  uftd  and  committed  commonly  in  fuch  titila  cmd 
fmaitabbiis^  prtoriu^  and  oih$r  religious  boufes  of  mmki 


(»)  The  plaaiible  projeds,  as  lord  Cofce  calls  theob  1 
the  king  urged  to  the  houferof  parliaffleat«  were,  tbttt  with  the 
poffcffioDS  of  the  monafteries  be  (hoold  be  able  to  mmtahs 
4l}»ooo  well- trained  ibUierff^  with  (ktHiil  csptaios  and  cOaa* 
mandersy  witj)ont  ever*  alter  chargiag  the  ftibjedbwith.fab* 
fidiesy  losAi,  or  aids :  I^q^kily^  however*  fer  the  libsarty  oiFithe 
fttbjedf  thefe  pfoje^s  pf  a  (Imi ding,  army  and  a  fi«ed  letwrae* 
Were  dirappoin(:ec|  by  the  prodigality  of  the  prince.  See 
Umf*  f^ifi*  ofMn^l  'ypL  iv..^.  lii.  audi 4.^.  f*  4^ 
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iwfff  and  ntmSf  ioh&ithi  dngri^atlon  dfjiscb  nUgims  psr/im 
if  undfT  tbi  numbtrdf  il  pirfins%  wmrehr  tht  governors 
0f  fuch  nlrgions  hdufis,  ahd  thilr  coventy  fpil  anfumg  and 
utterly  wafte  as  well  their  eburchs^    monajleries^  prierhs^ 
principal  houfes^farms^  granges^  lands ^  tenements^  and  here  Jita' 
menis^  as  the  ornaments  of  their  churches^  and  their  goods  and 
ibattets^  to  the  high  difpleafure  of  almighty  Gsd^  Jlander  of 
good  religion^  and  to  the  great  infamy  of  thi  king*s  highnefs  and 
the  realm  J  if  rednfs  Jhould  not  be  had  thereof:  And  albeit  thai 
weiany  continual  vifuations  have  been  heretofore  had  by  the  fpack 
4f  200  yea^s  and  more^  for  an  honefl  and  charitable  reformotiod 
iffuch  unthrifty  carnal  and  abominable  livings  yet  nevertbele/i 
little  or  no  amendment  is  hitherto  had^  but  their  vicious  Hvia^ 
Jhamelefsly  increafeth^  and  by  a  turfed  cuflom  is  fo  rooted  awd 
in  foiled^  that  a  great  multitude  of  the  religious  perfons  infucH 
Jmall  boufesdo  rather  chufe  to  tdve  abroad  in  apoflacy^  thai 
to  conform  themfehes  to  the  obfervati.n  of  good  religion  \  fo  that 
Wthoutfuch  fmail  houfes  be  utterly  fuppreffed^  and  the  religioui 
ferfons  therein  committed  to  great  and  honourable  monaflerios  of 
religion  in  ibis  realm^  where  they  may  be  compelled  to  live  re* 
Rgioujfy^for  reformation  of  their  lives,  the  fame  elfepe  no  redrefi 
nor  reformation  in  that  behalf:  In  co/iftderation  whereof s  thi 
Hingis  moft  royal  majefly^  being  fupreme  head  on  earth  uHder 
God  of  the  church  of  England ^  daily  Jiwlying  and  devtfing  thi 
increafe  advancement  and  exaltation  of  true  doifrine  ana  virtue 
in  the  faid  church,  and  the  extirpating  and  defiru^ion  of  vici 
4tnd  fht^  having  knowledge  that  the  prerhiffes  be  true^  as  well 
by  the  accounts  of  bis  late  viftations,  as  by  fundfy  credible  in* 
formations^  confidering  alfo  that  divers  and  gredt  joiemn  mo* 
Ha/leries  of  this  realm^  wherein  [thankt  to  God)  religion  is  rigbi 
tvell  kept  and  obfervedy  be  deftitute  of  fuch  full  number  of  re* 
Ugious  pe^fonSy  as  they  ought  and  may  keep^  hath  thought  good 
that  a  plain  declareition  Jhould  be  made  of  the  premijfesy  as  welt 
to  the  lords  fpiritual  and  temporatas  to  other  his  loving  fubje^i 
the  commons   in  this  prefent  parliament  ajfembled:    Inhere' 
upon  the /aid  lordt  and  commons^  by  a  great  deliberation^  finally 
be  refolved^  that  it  is  and  fhall  be  much  more  to  the  pleafurt 
of  almighty  God^  and  fvr  the  honour  of  this  his  redlm^  thai 
the  pojfeffions  of  fu(h  f mall  religious  houfes  now  being  fpent  fpoiU 
ed  and  wafted  for  increafe  and  maintenance  of  fin  ^  Jhould 
he  committed  to  better  ufes^  and  the  unthrifiy  religious  perfon^ 
fi  fpending  the  fame  be  compiled  to  reform  their  lives :  Thiere^ 
upon  it  is  enaSied^  that  bis  majefly  Jhall  have  and  enjoy  to  hifflt 
and  his  heirs  for  ever^   all  fuch  monaftifies^  priorieSy  and 
other  religious  houfes  of  monks  canons  and  nuvsy  of  what  kinds 
tf  bMts  tula  tnr  %tderfotver  they  be^  width  havi  not  in  landt^ 
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tmimgnUi  riott^  tltbiS^  pirtitms^  and  vAtr  hifiAumMi^ 

chtfvt  %})$  cigar  ytarty  valui  9f%U0 1  \  and  alj'o  alt  futh  as  with* 
in  ofii  year  mxt  beforg  bavg  hggn  furrgndgrgd  to  thg  ktag^  gr 
otherwifg  dijf^ivgd.     27  H.  8.  c.,28. 

By  this  ad  about  380  houfcs.were  diflblved,  and  a  re- 
venue of  30  or  32,000  L  a  year  came  to  the  crown  \  be- 
udcs  about  J  00,000  U  in  plate  and  jewels.  Some  fay^  that 
I0|O0O  perfoiis  were  hereby  fent  to  ftek  their  fortunes  in 
the  wide  world,  without  any  other  allowance  than  40  !• 
and  a  neyy  gown  to  fome  few  of  them.  Others  fay,  that 
fuch  of  the  religious  as  defired  to  continue  their  profeffion, 
were  (according  to  the  aforefaid  a£l)  allowed  to  go  intq 
the  greater  monafteries ;  and  fuch  as  chofe  to  go  into  the 
world,  being  prieRs,  had  every  one  the  abovementioned 
allowance,  apd  fome  of  them  (for  their  readineft  to  fur* 
fender)  got  fmall  penfions  for  life. 

The  fuppreffion  of  thefe  houfes  occafioned  great  dif- 
concents,  fomented  probably  by  the  fecuUr  as  well  as  re** 
;ular  clergy,  which  at  length  broke  out  in  open  rebellion. 
^»ut  the  rebellion  being  appeafed,  the  king  refolved  to  fup« 
prefs  the  reft  of  the  monafteries,  and  thereupon  appointed 
9  new  viiitation,  requiring  the  vifitors  to  examine  every 
*    '  thing  that  related  either  to  the  converfation  of  the  reli- 
gious, or  their  aiFeSion  to  the  king  and  the  fqpreipacy, 
or  to  their  cheats  impofturcs  or.  fuperftitions,  or  how  they 
were  affeAed  during  the  late  commotions^     This  caufed 
the  greater  abbies  to  be  furrendered  apace.     For  fome  of 
the  religious  having  been  faulty  in  the  late  rebellion,  were 
liable  to    thp    king's  difpleafure,    and  furiendered    their 
boufes  to  fave  their  lives.     Some  began  to  like  the  re- 
formation, apd  were  upon  (hat  account  eafily  perfuaded  tq 
it.     Others,  feeing  their  diilbltition  approaching,  had  lb 
inucb  embe^illed  their  revenues,  that  they  were  fcarce 
able  to  keep  up  their  houfes.     A  great  many  monks  were 
excepted  for  having  been  in  the  rebellion  \  and  no  doubt 
put  mapy  were  prevailed  upon  by  the  vifitors,  who  endea* 
Youred  bpth  by  threats  apd  promifes  to  get  their  refiv^n^. 
lions.'    And  in  the  end  by  the  aA  of  the  31  //•  8*  c.  13. 
it  was  enaded  as  foUoveth. 
PiflbliitlonHif,        4..  Ail  mn^ftgr'i^iy  ab\fathifs^  prior igg^  nunngrin^  colUfgg^ 
tk't  31  H.  (|.      hfjpitals^  hoyjts  ^f  fri^h  and  gtbgr  rgligigus  and  gccUfifJlical 
hgufgg  and  placgSy  v^bich  l^avg  ^gfn  Jurrgndgrtd  or  givtti  ^p 
fificg  \hi  fourth  day  oj  Fgffruary^  in  the  tjioenty  ftvtnth  yiar  of 
Bis  maygjiys  rtign^  and  ufhich  hergaftgr  Jhallbg  Jurrgndgrtd  or 
given  sij>f  /hall  bg  Vffttd  in  thg  king.   (With  a  claufeiefpcd; 
\^%  privileges  aiid  ekemptionsi  which  was  not  in  tt^  for- 
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mtt  td}  to  trie^  thatfuch  of  (hem  m  were 
from  payment  of  tithcst  fliould  continue  fo  ^  and  fiicb  as 
were  exempted  from  the  viruation  of  the  ordinary,  ihould 
become  vifitable  by  the  ordinary  or  by  fuch  perfoni  aa  the 
king  (ball  appoint)    31  //.  8.  c«  13. 

,fiy  (his  a£t  no  houfes  weie  fupprefled;  but  all  the  fur** 
Tenders,  which  either  were  made  or  ihould  be  made,  were 
confirmed.  The  mitred  or  parliamentary  abbies,  ware  all 
in  being,  and  maft  of  the  abbats  prefent  at  the  paffing  of 
it  i  and  yet  none  of  them  either  oppofed  it,  or.  voted 
ag£nft  it ;  but  were  every  one  (hortly  brought  to  furrender, 
except  the  abbats  of  Colchefter,  Glaftonbury,  and  Read* 
ing,  who  were  therefore  accvfed  of  high  treafon,  attttnted 
and  executed  ;  and  their  abbies  were  fei^  as  forfeited  t» 
the  king  by  their  attainder, 

5*  The  next  year  a  bill  was  brought  in  and  pafied,  OifTo^otimi  jbf 
for  fuppreffing  the  knights  of  St.  John  ofjerufalem;  bythcssH,  t. 
Wfchich  it  is  enaded  as  followeth ;  The  hrds  fpmtnai  and 
temparcl  and  commons  in  ibis  pnfini  pariianunt  ajftmhlid^ 
having  cridibli  kn&%»fUdge^  that  divers  and  Jundry  thi  tiff's 
JuhjtHs^  talUd  ibi  knights  of  Rhodes,  9th$rwije  callid  knights 
af  St.  John's,  othtrwiji  called  friers  of  the  religion  of  Sr. 
John  ^Jetufalem  in  England,  end  of  a  like  houfe  being  in 
Ireland,  abiding  in  parts  beyond  the  fea^  and  having  yearfy 
great /urns  of  money  out  of  this  realm  and  011/  ^Ireland«  and 
9ther  the  king*s  dominions^  have  unnaturally  and  contrary  ta 
their  allegiance  fu/iaired  and  maintained  the  u/urpid  autbortty 
of  the  bijhop  of  Rome  ;  and  conftdering  alfo^  that  the  ifle  of 
Rhodes,  whereby  the  /aid  religion  took  their  name  cmd  found* 
ation^  isfurprizei  by  the  Turk ;  and  thai  it  were  much  bet^ 
Ur  that  the  poffeffions  of  this  realms  and  in  other  the  king* s  do^ 
miwons^  appertaining  to  the  [aid  religion^  jheiuld  rather  he 
employed  andfpent  within  thejame^  for  the  defence  andjafety 
thereof^  than  converted  to  and  amongJI  fuch  unnatural  fubjeQs^ 
it  is  therefore  ena^ed^  that  the  corporation  of  the /aid  religion 
in  thefe  realms^  by  whatfoever  name  or  names  they  be  founded- 
incorporated  or  knoum,  Jhall  be  utterly  dijfohed^  and  void  to 
all  intents  and pu^pofes.     32  H.  8.  c.  24.  f.  i. 

And  the  king^  his  heirs  and  fucceffors^  fhail  have  and  enjoy 
all  that  befpital^  manfion  hmfe^  churches  and  all  other  hou/es^  • 
iitfices^  buildings^  and  gardens  to  the  fame  belongings  being 
near  to  the  city  of  London,  in  the  county  ^Middicfex,  called 
tko  houfe  of  St.  John  of  Jerufalem  in  England  ;  emd  alfo  all  • 
that  hefpttal^  churchy  and  hmfe  of  Kilmainam  in  Ireland  { 
0nd  all  cafUiSf  honours^  manor Sy  meefes^  Umds^  tenements^ 
fiftts^  rfvorfansg^/eryicaf  mods^  moadoufs^  fpafittros^  parks^ 
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^ikmnrif^  Ubifiiis^  frmtt^fiS,  ffthiUgm  f^rfnfigm^  iitteSf 
ftif/bnif  portUm^  Smgbts/nsi  aiifowfiiiu  e$mmmidrii$^  fri*- 
itffl^rlis^  i99trihai9fiSy  rejh9njkns^  ruits^^titUs^  intriig^  «»«' 
Jiititm^  eeviPumtt^  mti  ail  $tbir  p^Jpfflnu  an  J  herediUt^^i 
wbiA  appirtained  U  tbifBtd  riUgtMi  9rHibi  ptimrs^  mafttn 
§rg§Oitnofs^  kmghis  w  ottir  miniftirs^  pojfiffid  tfand  im  tbt 
fimt!,  ky  tb$  prttmui  vr  in  tbi  ripm  tf  thifM  religwm.  f.  4. 
jIW  mttpriviltgis^fim&uary^  htrtttffvrt  ufed  or  clmintd  hi 
m^^m  h$ufn  and  §thir  plaea^  corftrmnly  caUed  St.  Jobn'r 
hoMy  OMd  all  othtr  fanHuMria  hebnglng  U  any  of  ihijaid  bof> 
fhaltf  JbaU  he  mitirty  void  and  ef  n0no  offkei.     f.  11. 

Bj  the  AippidBon  of  thefe  greater  hoiifes  b/  the  two 
lift  mcited  aAs,  the  king  obtainect  a  revenue  of  above 
BOO^OOOK  a  year,  b^des  a  large  fom  in  plate  and  j^wds. 
But  the  religious  of  thefe  houfetf  had  aimoft  atl  of  them 
Ibnething  given  for  their  prefent  fubflftence^  and  penfieni 
affgncd  them  for  life  or  until  they  (hould  be  preferred 
ao  fooie  dtgoity  or  cuk  of  greater  value  than  theif  pinfioni; 
Diflblitioa  hf  6.  The  laA  ad  of  diffolution  that  was  in  this  king's 
•he  17  H.  8.  j^jg^^  was  the  aa  of  37  H.  8.  f .  4.  for  diffolving  colleges, 
ftce  chapels,  chantries,  and  the  reft,  as  followeth:  JU 
iilbgit^  frti  ehapoh\  cianiriiSi  bofpHab^  fratemifios^  Iro^' 
ikorboodsy  guilds^  and  Jtipmdiary  priift$^  baling  tomtimumco 
mptrptiuity^  andbiingcbargodorcbargoMetolbipayminff 
firfifndts  andtentbSf  which  havf  hein  ainady  fumndertd^  or 
a&onatodby  covin ^  or  otberwifi  diffolved^  Jball  bo  adjudged  and 
doonudintho  aGual  poffiffion  of  the  kingy  bis  beiv  and  fat* 
€^ff9rs\  and  alfo  aU  and  Jingulkn- fueh  and  fo  many  as  tbt  kin^ 
by  bis  commfftonJbaU  appoint^  of  the  chantries^  fret  tbapelSf 
bofpkalsj  coiiegesj  and  other  the  faid  promotions^  nawinhmg^ 
iogather  with  all  tbisir  pojftfjjions  and  revenues^  charged  or 
obargoahle  to  tbo  payment  of  firjl  fruits  and  tenths  \  and  alt 
ioOoges  cbargoabio  or  not  chargeabb  to  tbi  faid  paymghi  of  firJl 
fruits  and  tenths ;  which  have"  lands  and  other  poffeffions  ap* 
fmntid  by  the  donors^  for  alms  to  poor  people  and  other  cbitrilMt 
doods  to  be  done* 

-  This  nd  was  made  fo  general,  that  eVtn  thofe  great 
nurferiesof  learning,  the  colleges  at  Oxford  and  Gam* 
bridge,  with  thoib  of  Winchefter  and  Eaton,  jrere  tn- 
dttded.  And  upon  the  breaking  up  of  the  parllanctot, 
notice  was  fcnt  to  both  the  univerfities,  that  their  coR^es 
were  at  the  khig's  difpofai.  This  put  them*  upbn  pdci6pfl* 
ing  for  mercjr^  which  was  ibon  obfiained,  and  letfiM  of 
thanks  were  fent  for  the  continvatiee  of  theikU' 

But  the  comntffionerv  appointed-by  this  tfjbfor  giting 
the  kii^  podMldaof  the  aforefaM  houfea  aftd  ptKeei,  did' 


90t  ent^  upM  iMD]r  oif  ttem  btf^  Ida  detlh^  vhi^lr  !»#« 
peocd  la  the  January  following* 

7.  Aad  therefore  in  the  beginnint^  of  IW  rtign  of  kiag^  Diibln^lM  If 
fidmrd  the  fixth,  another  aA  pafied^.«i»%  t^.i  £i<.  6*  ^«  t^^ 
#•  14.  as  folio wech:  AUmunmr  •[  c^iV^§tt^;ffi§tk(ipih^4ni 
€h€ntrtes^  whkh  Wire  ir«/  in  the  afkuA  fUffejgmn  ^ih^  taifiing 
ntr  ofihi  king  that  nticr  is  \  tnd  all  mon^tt^  hndsj  UntnuMis^ 
rmtSy  tithes]  penfionsy  portions^  and  etbtr  bertdik0mtnh  tmd 
things  J  given /er  the  finding  ef  ahy  p^iefl^^  axniverfwys  aht^ 
t^^iff  ttgf^U  9tr  ether  tike  thing  in  any  ebtmch  ar  ^bapd  y^flmk 
^a^oe/M  in  the  king^  his  heirs  emd^fi€€eff%ru  . 

Provided^  that  where  any  fraternity^  o^fa^i^  ir  intemieist 
nf  amy  chantry ^  hy  the  firji  in^itntian  thareef  aught  tie  ihraa 
iept  a  grammar  fiheol  or  a  preacher  \  the  king's  ammjpanir^ 
fiall  appeint  lands  and  ether  hereditanunis  effuchJiraUrnity  or 
chantry y  t9  continue  in-fuccejjlion  to  ajcheelma&er  w  preacher  fi^ 
ever:  Theyfindl  aifi  have  power  ta  matt  ana  ardasn  a  vicaf^  l# 
have  perpetnitjy  tn  evfry  part/h  church  heing  a  celiege  Jam 
chapel  er  chantry^  or  annexed  tberete^  that  Jhall  ceme  ta  tba 
ting's  hands  by  virtue  of  this  aS^  and  to  endow  every  fuch  vhor 
fufficiently^  having  refpeQ  to  his  aire  and  charge  ;  and  alfe  t§ 
^jfign  in  perpetuity^  sn  every  great  tewn  and  parifi^  where  ihq 
Jhedl  think  ntcejfary  te  have  morefriefis  than  enefirehe  minim 
[firing  thefacraments  in  fuch  tewn  er  pari/b^  lands  and.  tenements  '^ 

hehnging  to  any  chantry  chapel  or  Jlipendiary  prieft^  being  within 
the  Jams  town  er  parrfh. 

Aifo,  where  any  profit  or  benefit  hath  been  pafahle  ta  any 
poor  perfons^  out  of  any  college^  free  chapel,  or  ebantry^  nnd 
pther  the  premiffies  by  this  a£i  given  to  the  king  \  the  commif^ 
fieners  fliaU  a^tgn  lands  and  other  hereditaments  y  parcel  of  the 
premiJfeSf  for  the  maintenance  and  continsumce  of  the  fame  far 
over. 

Jhid  they  fhall  alfe  have  power  to  appoint  lands  and  other 
hereditaments^  parcel  of  the  primiffes^  towards  the  maintenance 
of  piers,  jutties,  wells,  or  banks,  againft  the  rage  of  thefea^ 
bnvens  and  creeks. 

Provided  alfo,  that  nothing  herein  fhaUesttend  to  any  (allege^ 
hoflel,  or  hall  within  either  of  the  univerfities  of  Qatnbridge 
and  Oxford,  nor  to  any  chantry  feunded^jthin  thi  fiime  (yet 
foy  that  the  king  at  any  time  during  his  Ufe-  m^y  altoTitki 
names  of  any  of  thejaid  chantries,  and  the  foundatims  thereof^ 
within  the  feud  univerfities)  ;  nor  to  the  free,  chapel  ef  m^ 
George  in  the  cafile  of  Windfor  $  nor  I0  the.eoileseealiedSti 
Mary'a  college  of  Winchefter,  nigh  WincheAer^  ef  ibi 
foundation  of  bijhop  Wickham  ;  nor  u  ihecoUege  of  Eaton  || 
nor  to  theparifb  church  oemmonly  calltd  |6#  c^npel  of  the  fea  in 
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NcwtOOf '  woUUn  ih$  ifii  •f^Xj^  in  tht  emmj  ir/ Cambridge} 
mr  t$  amy  ibapil  nuuU  fir  thi  iafi  of  the  people  dtx^tmg  4ti/^ 
Umt  frem  the  pettifif  ebareb^  or  Juib  like  cbap€l  wbereunto  no 
•  «  more  Umds  er  tenememt  ttan  the  chmrchyetrd  or  a  little  beufe  or 
ehfe  imb  pertain  $  mr  to  any  cathedral  church  er  college  where- 
Jt  UJbep*t/ee  i$^  nor  to  the  manors  lands  tenements  or  ether  he- 
reditaments thereof  (ether  than  to  chantries^  oUts^  Ughts^  and 
lamps  within  the  fame). 

Provided  aHb,  that  the  king  tnof  givie  antherify  to  his  com^ 
mi^enerSf  to  etiter  the  natstre  and  condition  ofallmanmref 
oUts^  as  well  within  the/aid  tiniverfitieSf  as  in  any  other  piece' 
net  being  fiippreffed  I  and  the.  fame  obits  fo  altered,  to  difpofe 
to  a  better  m/e^  as  te  the  relief  of  fotnepoor  men  being  Jlstdenti 
er  oAerwrfe. 

'  Trovided  alio,  thai  tbis  a&Jball  not  give  any  copyhold  lands 
to  the  king. 

By  this  e&  were  fapprefled  90  colleges,  iiQ  hofpitak, 
and  a^74  cbaiitrias  and  free  rhapei9. 

X.  Obfervations^ 

KvmWr  ^       '    1.  The  number  of  houfes  and  places  fupprefled  from  firft 
kmifci  toffnU  |^  \^^^  ^^  f^^  g,  ^^j  calcuUtions  appear  to  have  been  made» 

feemeth  to  be  as  follows : 

Of  lefler  monafteries  whereof  we  have  the  va- 
luation        —        —        —        _        -^  jy^ 
Of  greater  monafteries            —        —  .•     — •  186 
,    Belonging  to  the  hofpitallers    •— *        —        r«  48 

*  Colleges          •—        *^        — -        —        ....  go 

•  Hofpitals         -—        —        —        —        ^-*      110 
Chantries  and  free  chapels       •»        «^        —    2374 

Total    318a 

BeHdes  the  friers  houfes,  and  thofe  fupprefled  by  Wolfey, 
and'  many  fmall  houfes  of  which  we  have  po  parti* 
cular  account. 
«  l^.'Si^  William  Temple,  in  his  introduflion  to  englifli 
Mftoty^  ^.'  175.  fa^Si  that  William  the  conqueror  found 
above  a  third  part  of  the-  lands  of  the  kingdom  in  the 
pnfleffion  of  the  clergy:  and  Sir  Robert  Aikins  in  bi$ 
Glouceilcrfljtfe,  p.  ii.  fays,  that  28^000  knights  feesfaie- 
longed  then  to  the  clergy,  out  of  60,000  in  the  whole: 
but  botb  of  them  feem  to  fpeak  of  the  revenues  of  the 
clcrov  in  general,  viz.  feculafa  aa  well  ais  regu^rs  \  and 
,  .     -  .  .  dci 
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» do  apt  fays  what  proportion  the  one  bore,  to  the^otfacr,  po 
menjiion  bow  mtich  was  (hortly  afier,uijf;ea  from,  then  by 
.  tbe  conqueior.. 

Archbiihop  Wake^.iii.his  ilate  ot  the,cfaurcb»  f»  Jfflf 

319,  takes  notice,  that  in  tbe  year  13809  .which  was  the 

4th  year  of  king  RicbftfKl  the  fecond^  the  commons  made 

an  offer  in.parliaihent^  that  if  the  clergy  would  bear  a  third 

part  of  the  charge,  they^^ould  grant  to  the  king  'i 00,000  L 

.  in  the  w:ay  of  a  poU  tax  s   fo  that  the  laity  (houM  pajr 

100,000  marks,   and  the   clergy  whd  occupied  a  thicil 

part  pf  the.  kingdom*) o^ooo.     To  this  the  clergy  replied^. 

,tbat  their  grant  wae.  not  ever  made  in  parliamenti  aor 

.ought  to  be;  that , the  laity  .neither  ought,  nor  could  con- 

ftrain  the  clergy,  npr  the  clergy  them  i  that  therefore  the 

commons,  ibpnj^  (be  charged  to  do  their  pari)  And  thef 

might  be  fure  the  clergy  would  not  be  wanting  in  theirs, 

,Bu&  he  obferves  withal,  that  the  clergy  ufiially  granted  ta 

^is  proportion^  . . 

In  the  27(h  yeaf  of  king  Hen.  S*.  the.  revenues  of  the 
clergy  were  laid  at  a  fourth  part  only  of 'the  revenues  of 
the  kingdom,.  And.Mjr*  Collier,  in  bis  eoctefiaftical  hiftory^ 
K  2.  p.  io8.  fays^  the  revenues  of.  the  monks  did  never 
exceed  the  proportion  of  a  fifth  parti  and .confidering  the 
^leafes  they  granted  to  hymen. uppn  fotall  .tents  apd  eafjr 
lines,  he  thinks  their  revenues  did  not  exceed  a^entb  pare 
of  the  kingdom. 

. .  Particularly,  the  fum  total  of  the  clear  yearly  revenue 
of  the  feveral  boufes  at  the  time  of  their  difTolutioo, 
,of  which  we  havcisny  aQC0UAt»  feemeth  tor  have  been  as 
ibllows:  I        •• .. » 

L         ••    d» 

Of  the  greater  monafteries  ,.        <»»    10499^9  13  :  jf 

Of  all  thoie  of  the  lefler  monafte- 

.   ries  of  which  we  have  the  va«. 
,        luation  —        -..;       -r-      a9»7oa    i  scif  -^^ 

Rnigbts  hofpitallers  head  houfe  in 
London  —         —        —         2,385  12     8 

We  have  the  valuation  of  only  28 
.  of  their  hbufes  in  the  country  .  3>oa6    9    5' 

Friers  houfes  of  which  we  have  the 

valuation  t-  .      —        —■  75^     2    0} 

Total    140,785    6    31 


mtm 


And  if  we  condder,.  that  there  were  many  of  the  ieffei 
Inonaftcriea  and  hq^fcB  of  ^the  bpijpit^crs  and  friers^  of 
(  3  which 


.*  . 


•« « 


mWk  no  bcMpntttiM  bacb  hum  fbaid ;  aad  tliii  nbe 
OM  fifrtfas  coUegts,  koljpiraW^  and  gieM  nitmber  of  dun. 
tries  and  free  chapela  are  reckoned  in  this  cflimtte  %  and 
cooiider  #ithal,  Ac  vaft  quaodty  of  pla^e  and  other  gooda 
whkk  oaaae  into  tbe  bmds  of  the  king  by  tbe  diflblatiaa : 
Ood  the  folus  of  money  «l  that  tiaie»  which  «raa  at  Icaft 
Ak  tioiet  ai  aMcta  ai  it  U  at  prtfeot ;  and  alfe  thit  the 
tftimate  of  the  landa  was  geoeratlT  fiippofed  to  be  anoch 
iiader  the  real  worth :  we  amift  needs  cooclode  their  whole 
lei^cnaes  to  hawe  been  immenre. 
WMilcrerper-.  3*  It  dpth  not  appear  that  any  Cottipotatfon  hath  been 
tea.  fliade^  of  the  ouoiber  of  perfoni  contained  in  tbe  rdigkms 

hotifes..    Thofe  of  the  leAr  monafleriea,  diilbWed  by  the 
iBatiite  of  17  H.  8.  were  reckoned  at  aboat  -«      lO^ooo 
'  '  if  ..we  rfappofe  the  collegea  and  hofpitab  to 
havo  i;oiMained  a  propofttonaUe  nnmber, 
i        theCa  ^ill  malp  about      — .        .-^        _        53^7 
If  we  reckon  the  number  in  the  greater  rtio- 
'  nalkftea  :  according  to  the  proportion  of 
efaeif  revtiities^  they  will  be  about  3S9OOO  s 
but  a«  probiUy  they  had  larger  aUowanees 
10  pr6pBttioo  to  their  nunnbery  tban  thofe 
:    .    of  the  lefier  AooaSeries,  if  we  abate  500O 

.   upon  tbat  aoeoant,  they  will  then  be     *—     SObOOo 
Poo  for  each  chantry  and  ftee  ohdpel        -->-        2374. 

Total   47,721 

« 

<    Bat  aa  there  were  paobaMy  more  than  one  peribn  to 
officiate  in  feveral  of  tbe  free  chapels,  and  there  were  other 
liaufea  which  are  not  included  within  this  calculation; 
{Krhfpa  they  may  be  computed  in  one  genenil  efttmate  at 
about  50,000. 
Bm  a#ihfa»       4.  As  there  were  penfioos  paid  to  alnioft  all  thofe  of 
•a«i«ct«itfi  llio  greater  monafteri^»   the  king  did  aot  immediately 
>*^^'  come  into  the  full  eiifoyment  of  their  whole  revenues. 

However  oua.  of  what  did*  come  to  him,  he  founded  fix 
new  bifliopricks,  namely,  thofe  of  Weftmiofter,  (wbich 
ifas  changed  by  queen  Elizabeth  into  a  deaniv  with  la 
prebends,  and  a  fcbool),  Petetborougby  Cbefter,  OkM* 
fofter,  firi^,  and  Oxford.  And  ro  eight  other  fees,  he 
ioundad  deaariea  ai|d  chapters,  by  fuming  tbe  priors  and 
nonka  into  deans  afid  prebendaries,  to  wit,  Canterbury, 
4yinchefter,  Durham,  IVorcefter,  Rochefier,  Jiqnndb% 
ffyi  and  Carlifle.  He  founded  tfothe  CDHeMa  of  Ghrift 
Church  ia  Oxfofd»  a«d   Trinity  in  Caiftbridget   and 

fioiflicd 


fioiflifid  King's  colltge  ditpd  thtic.  >  Hr  Hkeirife  ibondel 
piofieflbrAiipt  of  diviaityt  law,  pbyfiek,  sad  of  the  be^ 
tiiev.and  greek  tongues,  in  both  the  faid  univerficies.  He* 
gave  the  iMufe  of  Grey  friers,  and  Su  Bartholqmew's  hot* 
pital,  to  tlie  city  of  London  ;  and  a  perpetual  penfion  lb 
tb«  poor  kaighu  at  Windier »  t(nd  kid'  out  great  ftimt  te 
tuiidiiig  and  fortifying  many  poctt  in  the  cliannel»  and  , 

iotended  to  have  done  more,  but  whether  out  of  poHcft 
to  give  content  to  the  nobility  and  gentry  by  felling  tbefi; 
lands  at  low  rates,  br  out  of  eafrneM  to  his  courtiers,  of 
an  unmeafured  lavifhnefs  in  his  expences,  he  foon  dif« 
abled  himfelf  from  it,  and  nothing  further  was  dpne  bj 

bim. 

5.  («}  Upon  the  whole,  it  is  obfervahle,  that  the  diS>-  CoadafiM, 
of  tbefe  boufes  waa  an  ad  not  of  the  chorcb,  but  of 

}       '  -  the 

«-•  •     •    , 

■  !■..  «.i  ■■  !■■  ■-■■■■■  — — a» 

t 
«  « 

!x)  However  much  abufed  the  monafHck  inftitution  appears 
lave  been  in  later  times,  by  crafty  and  licentious  men  Van^ 
we  mud  allow  it  to  have  been  faffi'cieatly  complained  of)»  i^  . 
war,  at  firft,  calculated  to  afford  a  religious  afyium  to  thofe 
who  wiOied  to  cultivate  the  three  virtues^  which  it  chiefly  re* 
commended,  namely,  continence^  poverty,  and  filence.  la 
the  earlieft  ages  we  find  hermits^  of  a  folitary  difpoiicioa  of 
mind,  fecludlng  themfelves  from  fociety,  and  dwelling  in  cells 
remote  from  human  intercourfe.  Of  thele  it  has  beea  (aid 
that  they  were  either  beafls  or  gods,  that  is,  that  they  are 
either  more  or  leA  than  meii.  But  the  monks  profefred  very 
di^erent  principles ;  to  their  fracernity  the  virtaes  of  hofpi- 
tality  and  charity  were  effencial  duties;  they  cultivated  the 
arts  and  fci^nces  pfeful  to  mankind  ;  and  their  feclufion  frooi 
the  world  was  intended  only  to  preferve  their  virtue. 

To  perfons  profeiTed,  of  both  fexes,  marriage  was  forbidden, 
for  the  remainder  of  their  lives  $  and  In  fome  inflances  was.a 
bar  to  their  afTamipg  the  monaftick  habit. ,  This  was  thought 
a  facrifice  likely  to  wean  their  deflres  from  worldly  objefts, 
and  enable  (hem  to  dedicate  more  entirely,  both  their  minds 
fnd  bodies  to  the  fervice  of  God.  Their  profefiioa  was  io 
fome  refpe^ls  a  civil  death.  They  made  their  teftaments  be- 
fore  they  took  their  vows,  as  if  about  to  depart  life,  and 
were  ever  afterwards  prohibited  from  acquiring  poHeflions  by.  ^  ^ 

the  fevereft  penalties.  Between  the  members  of  the  cpnvfnts 
a  perfedl  e<}aality  reigiied  as  to  property ;  none  was  richer  or 
poorer  than  the  reft.  They  ate,  and  drank,  and  flfpt,  at 
ftated  times*  In  the  fame  rqom^  abllaining  much  from  fleOi 
and  wine,  and  diftributing  the  remainder  of  their  r^paft  to  the 
poor.  All  excefs  of  diet,  garment^  and  furniture  was  pro- 
Jkibited^  and'  habitual  fileacf  partioularly  recommeoded  to 

tbeir 
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tKerftatei*  prior  to  the  reftMrm«tioii» .  by  aiufig  uni'p^Hh^ 

ociK  of  the  roman  catholick  cocDiiiuiiioo»  in  almoft  aU 

.    .  poincs 


$km  obfenraoce.  Thit  inftaace  of  felf-denial  lecmt  lo  bave 
been  adopted  by  theoi  wick  great  reafon ;  for  bqaacicy  ofaally 
breeds  difpaces  which  deftrpy  the  harnooy  of  fmall  fodcocst 
and  to  him  who  it  acciiftomed  to  talk  much  even  pradeac 
£lence  becomes  an  irkfome  bardeo.  The  nu^s  had  coafeflbra 
appointed  by  the  bUhops,  and  all  Grangers  were  forbidden  to 
enter  the  monafieries  eicept  on  necefTary  occafions.  In  a  words 
every  meafure  was  adopted  that  could  mortify  the  nataral  va- 
nity and  concupifcence  of  the  human  mind;  to  promote 
winch  ends  the  more  e^dnally,  both  monks  and  nuns  vowed 
iisbjeftion  to  the  regalations  of  their  refpeAive  orders,  and  ao 
«lmoil  implicit  obedience  to  the  head  of  their  community. 
Hence  it  is  apparent  that  thofe  Saxon  monks^  mentioned  bv 
Mr.  Hume  in  the  firft  volume  of  his  hiftory,  who  mixed  wita 
the  world,  had  liberty  to  marry>  and  were  not  fubjeft  to  the 
r/gid  rules  of  an  order*  were  monks  only  in  name*  and  not 
in  reality.— As  the  hardihips  of  a  life*  fnch  as  we  have  de* 
fcribed,  could  not  be  fuppofed  to  fuit  every  difpofition*  a  car- 
tain  time  of  probation  was  allowed  to  the  novices*  which  dif- 
fered in  the  oiiFerent  religious  houfes*  being  either  one*  two, 
or  three  years  at  mod. 

Thefe  cbaradteriftics  point  out  the  oionks  to  have  been  an 
order  of  men  v^y  difJdnd  from  the  clergy.  It  was  their  duty 
'*  to  mourn*  not  to  tcack*"  for  teaching  implies  talking*  and 
an  intercourfe  with  mankind*  whereas  their  vow  was  to  ob- 
Urvt  folitary  filence.  '<  If*''  fays  St.Jerome  in  ooe  of  his 
epiftlei*  '*  you  wiih  to  exercife  the  office  of  a  prefbiter*  if  the 
'*  pod  or  the  burthen  of  a.bifhoprick  pleafe  you*  live  in 
'*  towns  and  cities*  and  let  the  care  of  others  conftitute  the 
"  benefit  of  your  own  foul ;  but  if  yon  wi(h  to  be  what  yoa 
**  are  called,  a  monk,  that  is*  to  lead  a  folitary  life*  what  have 
«•  you  to  do  in  cities*  which  are  filled  with  crowds  ?**  Their 
)>rofeifion  was  not,  however,  incompatible  with  the  clerical 
order;  and*  if  they  were  found  worthy  of  that  honoor.  and 
obtained  the  confent  of  their  abbot*  they  might  be  ordained 
by  the  biihop*  and  were  frequently  advanced  to  the  higheff 
offices  in  the  church.  Indeed  their  learning  and  eloquence 
made  them  ferviceable  to  the  bifiiops,  who  on  that  accooat 
were  glad  to  draw  them  from  their  monafteries  into  the  towns, 
lind  employ  them  in  controverfial  divinity.  But  as  they  ge- 
nerally retained  a  partiality  for  their  monadic  order  and  yowt 
and  in  many  poini$  difpnted  the  authority  of  the  fcnQiop»whea 
it  interfered  with  the  regulations  of  their  bonfei  *  and  alfoprocnr- 
ed  the  richeft  church  livings  to  be  appropriated  to  their  owO  efe# 
they  at  lad  excited  the  icfcntmeat  both  of  the  Uity  aad  cleigy- 
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|>9int8  except  the  king's  fupremacy :  and  the  pope  by  hii 
bulls  and  licences  had  (hewed  th6  way  before. 

One  thing  ereatly  to  be  lartiented  is,  that  in  the  hurrjr 
of  the  dilTolution,  better  provHion  was  not  made  for  th6 
performance  of  divine  offices,  in  fuch  churches  as  had 
been  appropriated  to  the  monafterieS,  which  both  th« 
miniilers  and  parifliioners  of  thofe  places  fufFer  for  to  tiiia 
day,  and  is  juftly  accounted  a  fcandal  to  our  reformat 
tion. 

Another  thing  to  be  lamented  is,  the  lofs  of  a  great 
number  of  excellent  books,  to  the  unfpeakable  detrimeot 
of  the  learned  world.  For  there  was  fcarce  any  religioua 
hou(e  but  had.  a  library,  and  fevera)  of  them  very  good 
ones.  From  their  chronicles,  regifters,  and  other  hooka 
rrlating  to  their  own  hoafes  and  eftates,  the  hiftory  and 
antiquities  of  the  nation  in  general,  and  almoft  every  par* 
ticular  part  of  it,  might  have  been  more  fully  difcovered* 
The  many  good  accounts  of  families  \  of  the  foundation^ 
efiablilhment,  and  appropriation  of  feveral  pari(h  churches^ 
and  the  endowment  of  their  vicarages ;  of  the  ancient 
bounds  of  forefis,  counties,  hundreds,  and  pariflies;  of 
the  privileges,  tenures,  and  rents,  of  many  manors  and 
eliates,  and  the  like,  which  we  meet  with  in  fuch  of  their 
books  as  have  been  preferved,  is  a  fufficient  proof  that  tbe 
advantage  would  have  been  dill  greater,  if  we  had  been  fo 
fortunate  as  to  preferve  more  of  them. 

It  is  not  prefumed  here  to  determine,  whether  they 
were  more  hurtful  or  beneficial  to  the  kingdom.  The 
choiceft  records  and  treafures  of  learning  were  preferved  in 
thefe  houfes.  They  were  fchools  of  learning  and  educ;^ 
tion ;  for  every  convent  had  one  perfon  or  more  appointed 
for  this  pu^ofe ;  and  all  the  neighbours  that  defired  it, 
might  have  their  children  taught  grammar  and  church  mu^ 
fick  there,  without  any  expence  to  them.  In  the  nunnerica 


It  was  from  their  tnftitutions».  however,  that  the  regd- 
lar  clergy  (who  lived  together io.  lownSy  and  were  thereby 
diHiDgaiibed  from  the  feculars,  who  were  diftributed  amongft 
thecouDiry  parilhes)  borrowed. the  m^oaltic  rules  by  which 
l)iey.  governed  their  commanicies.  [See,  on  .this  fu^jed^ 
'Nov.  5,  witli  the  expofition  of  Cujac.  tbm.  iii.  De  coDf. 
Dift.  5.  c.  33.  Hieronim.  torn.  i.  ep.  13.  Aylifffc**  Pa- 
terg»  368.  Liodw.  306.  Gibfon's  Codex,  115a.;  9|l{lt0* 
(tiatfon,  I.;  and  the  twofirft  chapters  of  an  iffgeniouspub- 
]icatioo  of  Mr.  Highmore  on  morimain.] 

Voull.  Nn  alfci 
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.  tlfo,  yoiing  womgn  were  taught  to  work  and  to  reaj; 
tud  not  oply  the  lower  rank  of  people,  but  moll  of  tht 
liqbleokeiii  and  gentlemena  daughters  were  taught  in  thofe 
|^Ia;ces«**-AU  the  roonaAeries  were  in  eStA  great  hofpitats; 
jiiid  yifip  moft  of  them  obliged  to  relieve  many  poor  ^eo* 
f\9t  ev^iiy  day.  They  were  likewife  houfes  of  entertain- 
jnenC  fQr  altnoft  all  travellers.-^And  the  nobility  and 
gentry  provided  not  only  for  their  old  fervants  in  ihefe 
^bottfea^  kv  eorrodies,  ^t  for  their  younger  children  and 
^mpovcri/bed  friends^  by  making  them  firft  monk$  and 
.    .omia,  and  in  time  piioxs  and  pribreOes,  abbata  and  ab- 

beOcj, 

On  the  ottier  hand  they  were  very  injurious  to  the  ffcca- 
Jac  and  parochial  clergy ;  by  taking  to  themfelves  many 

prebends  and  benefices,  by  getting  many  churches  appro- 
^ptia^ed  tq  them^,  ao^  penfions  out  of  many  others ;  and 

liy  the  exemptions  tbey  eot  from  the  epifcopat  jurlfdiSidn, 

aod  frcH9.the  paymeot  of  tithes.  And  they  were  no  lefs 
•iojuriQus  to  the  nation  i.n  general^  by  depriving  the  pub- 
Jick  of  fo  many  han^St  which  might  have  been  very  fer- 

Viceable  to  it,  io  trade  and  other  employments  ;  by  greatly^ 
.diminiihing  the  number  of  people,  in  conf^quence  of  the 

ioftitution  of  celibacy ;  and  by  their  l^oufes  or  churches 

being/anduaries  for  almoft  all  manner  of  ofienden.    And 

if  the  fuperftition  ba4  continued,  and  the  zeal  of  efiablifh- 
Jng  religious  inftitutions  had  exerted  itfelf  with  equal^  vigour 

ao  the  prefeot  age;  we  fhould  by  this  time  have  been  a 
, nation  of  monks  and  friers,  or  probably  have  become  a 

fi^y  to  fome  foreign  invader. 

Moravians.    See  S)(iffinmil« 


MortiBAia, 

whit. 


jBlBottmdtn. 

§ 

f.  "i^ORTMAIN  i^,  where  lands  an<J  lentfMDb 
,  ^*'  are  given  to  any  corporation,  fole  br  aggregitfc^ 
ceclefiaftioal  or  temporal^  and  is  called  mortmmHy  as  coa^> 
tag  iHtQ  a  de€d  bMdi  beciiufe  the  lords  of  jthe  fte^topttld 
reeeive  nothing  of  the  ftlinee  any  more  than  from  %  iwi 
band,  but  loft  their  efitbcata  and  fervkea  btfore  iiie  |o 
ihem.    1  Inft.  2* 

a.  Before 
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i.  Before  Ihe  ftatutes  of  ttiopitiiaui  (f )»  bo^iel  6iice  Inr  Heftnlott  oC 
cqrporated  migbt  have  b«fa  cndQWcd^   perpctui$  fgturid^^^'^'uu 
tvmporibusy  wiiboiit  licence  firkin  th^  kin^  gr  ikoj  pciier* 

.  But  by  ch.  36.  of  the  great  charter^  9  H.  3.  ^ommoii^ 
ly  called  the  ftatute  of  moitmaiD;  it  /hall  n^i  bi  lptyafuli0 
any  t9  give  hit  lands  U  any  nligiQas  hwjt%  and  to  iah  thgfami 
land  again  to  bold  of  tbi  /ami  boufe*  Narjhall  it  bi  lawfal 
t»  any  h$ufi  of  nligian  /».  tajt^  the  lands  of  any^  and  to  loaji 
fh$  fame  ta  Um  if  whom  he  received, it*  And  if  atsyfriM, 
henceforth  give  his  lands  to  afiy  religiouji  boufe,  and  thereupot^ 
hi  commit.,  the  g^Jhali  he  utterly  void^  and  the  laMd/hall  ^« 
true  if  thf  lord  of  the  fHk 

There  were  two  caufei  of  ihakiiig  this  ftatut^  1  onef* 
Ikat  the  fervicca  that  were  d^e  out  of  fucb  feeS)  and  wbich 
in  the  beginning  were  Cfeate4  for  the  deCence  of  the  re^loi^ 
were  unduly  withdrawn;  ttw  other  cau(e  was*  that  t)ie 
cUe^  lords  did  lofe  their  efcheats,  ftrardOiips,  rtlief^^  and 
ihe  likew    %  hft»  75« 

But  the  cGdefiadicai  perfons  (w(k>  in  this  w^ce  to  hA 
oommcsided,  iha(  they  had  ev^ r  t^e  heft  karned  men  iq 
the  hw  that  they  couM  get|  of  their  cOunfei)  found  ihanjf ' 
tvays  10  creep  out  of  this  iiatute;  to  wit^  religious  meo^ 
as  abbots,  priors,  and  other  eccleftaftical  peifons  r^ular^ 
to  purchafe  lands  holderr  of  themfidves,  or  take  leafes  for 
long  tertn  of  years,  and  many  other  devices  they  had  to 
cicape  out  of  this  ftatotei  and  btfliopSy  parfons,  and  othsf 
€cclefi^ical  perfons  feciilar,  took  theitsfelyes  to  be  out  of 
this  flatiue.     2  hjK  75. 

The  ftatote  of  the  t  Edki,  ft,  x.  commonly  called  the 
ftatiite  De  rebgiofts^  iiUeiKied  to  provide  againft  there  de-  ' 

vices,  which  is  as  followcth:  Wbeire  of  latt  it  was  pro^ 
-Vidtdj  theU  religious  toenfiould  mi  enter  into  the  fees  qf  anf 
mthsut  litentt  and  will  of  tin  thief  lord  ^  and  nottuithjiand" 
ing^  fiuh  re&gious  men  have  entredos  tuell  into  their  ownfeee^ 
as  into  the  fe$s  rf  other  men^  appropriating  and  buying  thentp 
eatdfimeii^  receiving  them  of  ibt  gif^pf  other s^  uiberebythk 
ferviees  that  are  due  of  fmbfoes^  and  which  at  the  beginning 
iOerg  provided  for  tm  defence  of  the  raalm^  /fre  wrongfuUp 
withdrawn  J  mnd  the  chief  lords  d>  loft  jbeir  ejcheats  of  tbi 
/ami  I  it  is  ordained  thai  no  pe^fen  feligipus  or  other  ivhatjoever 
bebo^  that  will  buy  or  fell  any  loBds  or  tenements^  or  und$r  the 

(y)  The  reader  will  ind  aa  lag cdbos  deda^ion  of  thtfie 
Irfli  of  f«r)iament,  and*  of  the  eyafons  wUph  Modered  thcia 
Aeceffiiry,  in  Mr.  HighjBoro*s  liiA^ry  of  |f  ^ta^a. 

N  A  a  i^haef 
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iohur  of  gift  or  leafij  or  that  will  nttivi  iy  nafon  ^  Onf 
other  titli  whatfoiver  it  be  lands  or  tenements^  or. by  any  other 
iraft  or  engine  will  prefunu  io  appropriate  to  him/elf ^  tinder 
pain  of  forfeiture  of  the  fame^  whereby  fuch  lands  or  ttnt* 
mints  may  any  wifi  come  into  mortmain  :  and  if  any  perfin^ 
religious  or  oth^r,  do  prefume  either  by  croft  or  engine  So  offend 
againjl  thisjlatutiy  it  Jhall  be  lawful  for  the  lord  of  the  fee  to 
enter ^  and  upon  his  mglc^  the  ting  Jhall  enter ^ 

That  will  buy  or  fell  any  lands  or  tenements^  Wr.]  The 
tranflation  here,  as  in  many  other  places  in  the  printed 
books*  feemeth  to  be  imperfefi.  The  fenfe  is  this :  It  io 
ordained^  that  no  perfon^  Religions  or  othcr^  whatfotwr  bohe^ 
fhallprifume  to  buy  orfell^  or  undgr  colour  of  gift  or  Uafe  or 
any  other  title  whatfoever  U  take  if  any  perfon^  or  by  any  other 
moans  by  craft  or  engine  to  appropriati  unto  himfelf  oMy  lands 
or  tenements^  whereby  fuch  lands  and  ttmnunts  may  in  any 
wife  come  into  mortmasn  \  on  pain  of  forfeiture  of  tho  fame. 

The  words  are,   in  the  original*  **  Statuimus quod 

'*  nullus  rellgiofus  aut  alius  quicumque  terras  aut  teno- 
•<  menu  aliqua  emere  vel  vendere  aut  fub  colore  dona* 
^<  tionis  aut  termini  vel  alterius  tituli  cujuTcuoique  ab 
^'  aliquo  recipere  aut  alio  quovis  modo  arte  vel  ingenio 
**  fibi  appropriare  prefumat  fub  foris&dura  eoroosdem 
**  per  quod  ad  manum  mortuam'  terre  ct  tenemema  hujuf* 
'*  modi  deveniant  quoquo  modo.*' 

Either  by  craft  or  engine"]  A  man  would  have  thought 
that  this  ibould  have  prevented  all  new  devices ;  but  they 
found  alfo  an  evafion  out  of  this  ftatute ;  for  diis  ftatute 
cxtendeth  but  to  gifts  alienations  and  other  conveyances 
made  between  them  and  others,  by  craft  or  engine  %  and 
therefore  they  gave  over  them,  and  they  pretending  a  title 
to  the  tand  that  they  meant  to  get,  brought  a  praiipi  piod 
reddat  againft  the  tenant  of  the  land,  and  be  by  coofent 
and  collufion  (hould  make  default,  and  thereupon  they 
ihould  recover  the  land,  and  enter  by  judgment  of  law; 
and  fo  the  ftatute  was  defrauded.     2  /^.  75. 

When  this  new  invention  was  alfo  provided  for,  and 
taken  away  by  the  ftatute  of  the  13  Ed.  i.  c.  ji.  y^ 
they  found  out  an  evafion  out  of  all  thefe  ftatutes ;  foir 
now  tbcy  would  neither  get  any  lands  by  purcbafe^  gift, 
'leafci  or  recovery,  but  Ihey  caufed  the  landa  to*  be  con- 
veyed by  feoffment  or  in  other  manner  to  divpra  pcrfons  and 
their  heirs,  to  the  ufe  of  iHem  and  tbeir  fucceflbrs,  by  reafoo 
whereof  they  took  the  profits.  But  (his  was  cnaded  by 
the  ftatvtte  of  the  15  R.  2«  c.  ^  to  be  mortmain,  withia 
the  forfeiture  of  the  bid  ftatuia  of  the  7  £i.  i.    2  InJ.  75* 

i  .'    .  '  But 
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But  after  Id],  the  (M  ftarute  of  the  15  R.  1^  did^x* 
tend  only  to  bodies  corporate  i  therefore  by  the  i^^  H.  Sm 
f*  io«  it  is  enai^cd  as  folipweth  :  fFhgrg  by  rtafin  rf  ftoff^ 
moits  and  Pther  gjfurancii  made  of  try  ft  ^  of  lands  and  other 
biTiditaments  to  tbo  ufe  of  parijh  churches^,  chapels^  guiidi^ 
fraiirnities^  iOftmonaUies^.^companies  or  brotherhoods^  ore^ed 
and  made  of  devotion  or  by  common  affent  of  the  people  without 
any  corporation,  or  for  obits  or  other  like  ufes^  there  groweth 
and  ijfueth  to  the  king  and  $fher  lords  andfubje£ls  of  the  realm 
the  like  hffes  and  other  inconveniences^  and  is  as  much  prejudi" 
cial  to  tbestif  as  is  in  cafe  where  lands  are  aliened  into  mort* 
main ;  ;V  /;  tnalled^  j hat- all  and  every  fmb  ufesjhail  be  void  i 
and  all  collateral  ajfurances  in  defrauding  of  tits  Jiatute  J^all 
be  alfo  void ;  and  this  flntutg^Jhalibe  interpreted  moji  benefiaally 
to  the  defirutUon  of  fuch  ufs. 

M,  34  far  35  EL  Martindale  and  Martin^  In  eject- 
ment by  the  Uflee  of  S\r  Edward  Clere  againfl  the  leflee 
of  Peacock,  for  ceuain  lands  in  Thetford,  upon  a  fpecial 
verdid  the  cafe  was,  An  anceOor  of  fir  Edward  Clere 
devifed.  certain  lands  to  divers  and  their  heirs  (under  whom 
Peacock  claioied)  to  the  ufe  of  thcni  and  their  heirs,  upon 
this  truft  and  coofidcncey  that  they  out  of.  the  profits  of  it 
fliould  ered  a  free  fchoof,  and  pay  fo  mu^h  to  the  oiafier 
yearly,  and  fo  much  to  the  u(ber,  and  fhould  give  10 1 
a  year  lo  five  poor  men  }  and  the  queftioo  was,  whether 
thefe  afes  were  void  by  the  (latute  of  the  2  3  //.  8.c.  lo. 
And  after  argument,  all  thejul^ices  held,  that  this  dif* 
pofition  was  not,  retrained  by  the  ftatute  \  for  that  was 
only  to  reftrain  fuperftitious  ufes,  and  nevcf  intended  to 
reftrain  ufes  that  were  in  favour  of  learning  and  relief  of 
the  poor.     Cro.  EL  288. 

And  lord  Coke  fays,  that  any  man,  notwithftandiilg  this 
ftatute,  may  give  lands  or  other  hereditaments  to  any  per* 
fonor  perfofis  and  their  h^irs,  for  the  finding  of  a  preacher, 
maintenance  pf  a  fchool,  relief  and  comfort  of  maimed 
foidiers,  fuftenance  of  poor  people,  reparation  of  churches^ 
highways,  bridges,  caufways,  difcharging  of  the  poor  in- 
habitants of  a  town  of  common  charges,  for  the  making 
of  a  (lock  for  poor  labourers  inhufbandry,  and  poor  ap* 
prentices,  and  for  the  marriage  of  poor  virgins,  or  for  any 
other  charitable  ufes  ;  and  it  is  good  policy  upon  every  fuch 
feoffment  or  eftate,  to  rcferve  to  the  feofror  and  his  heirs  a 
fmall  rent,  or  to  exprefs  fome  fuch  confideration  of  fome 
fmall  fum :  fo  that  the  feoffees  may  be  feifed  to  their  own 
ufe,  and  not  tp  the  ufe  of  the  feoffor,  by  which  it  is  out  of 

N  n  3  doubt 
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doubt  that  this  ftatiitc'caiinot  toakc  void  the  ufc.    1 0. 26^ 

Gihf,  64.5. 

nu   e      r        3f  Though  the  prohibiiion  hj  the  ftatute  of  oibrtmaMi 

5Sfe  ic2^»-  in  the  magna  charia  was  abfolutc^;  yet  with  proper  licence 

alienations    might  ftill   be  made,    as  appears  from  the 

,  preamble  of   the  ftatute  Di  r^ligiofis  <)cfore  roeotioowf. 

And  by  the  l8,Ed.  3.  «•  3.  c.  3-  If  prelaUs.  ckrh 
Uniftctd^  or  nligious  frapU^ ,  uUch  havt  purchafed  Und»s 
^nd  thi  fame  havt  put  in  mortmain^  hi  impiotbid  mpon  tbi 
fimi  bifoTi  PUT  jufticti,  and  ibiy  Jbiw  our  charttr  9f  //- 
Itnct^  and  pr9Cifs  tbereupon  madi  by  an  inqutft  ^  ad  quod 
damnum,  cr  pf  our  grace^  er  by  fine ;  tbey  Jbail  be  Jreetf 
pt  in  peace  %Qithm  being  farther  hnpeacbed  fir  the  Jame  pur^ 

And  by  the  17  C.  1.  c.  3.  Every  owner  tf  any  em- 
pnpriatipn^  tithes^  er  portion  of  tithes  in  any  pan Jh- or  ctd- 
plri^  moy  give  and  annex  the  fame  or  any  part  iheritf^  uMo 
fbe  parfonage  or^warage  of  the  fikid  partjh  cbureb  (fr  chahil 
ivhire  tit  fame  do  lie  or  arifi^  #r  ^Jettlf  the  feme  in  ii  yjl  frr 
the  benefit  of  tht  faid  parfonage  or  vicarage^  or  of  the  eurcle 
^nd  Hratit  then  focee/tvtly  Mfhere  the  parfanage  if  impro- 
priate and  no  vicar  indo^/ed^  without  any  licence  of  mcrt^ 

^rioin,     f.  7^ 

jfnd  if  ihi  fettled  maihttr.ance  of  any  parfonage^  'Oicaragef, 

tbhfcheSf  tind  ihapfls  united,  -  or  of  any  other  parfonage  or  vi- 
fafii^e  tvith  c^ire^  Jhalt  not  amount  to  the  fulffian  of  icol.  a 
year  clear  and  above  all  charges  and  repriiUs  \  it  fhall  be  law^ 
fulfor  theparftn^  vicar ^  and  incumbent  of  ihe  fdmt^  and  his 
fuccefforu  i^  takf  and  pur  chafe  io  him  and  his  fuccoj/ofie^  lands 
'  tenemtnts  rents  titbes  or  other  hereditaments^  %i/ilhqut  any  ii- 
tence  of  mortmain,     f.  8. 

This  licence  was  frequently  given  by  the  kin^,  not- 
withftanding  the  ftatutcs  to  the  contrary  j  partly  by  reafon 
that  the  ^atutes  gave  to  the  king  a  right  of  entry  4n  cafe 
l&f  alienation  in  mortmairi,  if  the  lords  dnl  not  enter  witbin 
fuch  a  time  ;  and  this  fccmcth  reafonable,  becaufe  thereby 
the  king  only  gives  up  that  ^ight  of  entry  which  thofc  fta- 
tutes  do  give  him  for  the  forfeiture,  which  every  mefneloird 
might  alfo  do  as  well,  fo  far  as  he  bad  a  right  by  tbofe 
(Tatutes :  and  partly,  becaufe  the  kings  claimed  a  power 
inherent  in  the  crown  to  dlfpenfe  with  flttuces  or  aflt  of 
palrriaroent.    ^  Haw,  391. 

But  this  difpenfing  power  wis  earned  Jo  very  high  10 
Ae  iciafl  o£  king  Jamc>  tbf  feoOfi^)  M  fdimd  to  be  of 

,rr-r  ^  w  p      ,  ^^ 
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fucfa  dangerous  confequences  as  ta  make  (he  execvdon,  of 
the  itioft  necefiary  laws  in  tSeSt  prdcafiou^,  ait^ .  naere)]^ 
depeodent  on  the  pleafufe  of  the  prince }  dnd  it  feemin|' 
highly  incongruous,  tbat  the  king  fiio'uld  hav6  a  kind  <h 
abToIute  unlimited  power  in  difpenfing  with  laws,  whereitt' 
the  church  and  ftate  have  the  hSgheft  interefty  when  at  the 
/ame  time  he  hath  no  power  at  all  to  difpenfe  with  any  lav^  • 
which  vefts  the  leaft  right  or  ihtereft  in  a  private  fubjed; 
It  was  found  by  experience  necefTary  to  declare  and  ehaA, 
by  the  i  W,  fcfT.  2.  c.  2.  that  no  dijpenfation  by  non  ob- 
ftante  /•  anjjlatutt  Jhall  he  allowed}  but  that  the  fame  fiall 
be  If  eld  void  and  of  none  effe£l^  exceft  a  difpenfation  be  alloufti 
in/u.bjfatute.     2  Haw.  391. 

But  wich  refpefl  to  alienations  in  mortmain,  powe^ 
was  afterwards  given  to  the  king  to  grant  licences  s^ 
ipllowcth,  by  the  ftatute  of  the  7  &  S  W.  c,  3,7.  viz. 
Whereai  it  would  be  a  great  hindrance  to  leamihg  and  othet 
good  and  charitable  worts,  if  perfons  well  inclined  may  not  bi 
permitted  to  found  colleges  or  JchooU  for  encouragement  ifleam^  • 
ittgy  or  to  augment  the  revenues  of  colleges  or  fchools  already 
foundsd^  by  granting  lands  tenements  rents  or  other  heredita^ 
ments  tofuch  colleges  or^  fchools,  or  to  grant  lands  or  other  hori* 
ditaments  to  other  bodies  politick  or  incorporated,  ttoiu  In  beings 
or  bireafter  to  bo  incorpor-ated  for  other  good  andpuhlick  ufes  |^  it 
is  enacledy  that  it  Jhall  be  lawful  for  the  king,  his  heirs  arid 
fuccejjorsj  when  and  fo  often  as  they  Jhall  think  fit  ^  to  grant  ip 
ar^  perjon  or  perjonsj  bodies  politsck  of  corporate^  their  beifs 
and  fuccejfors^  licence  to  aliene  in  mortmain j  and  alfo  to  pur» 
thofe  taki  and  hold  in  mortmain^  in  perpetuity  9^  otherwifi^ 
oAy  lands  timments  rents  or  hereditatnents  wbdtfoever^  vf 
wbomfoiver  the  Jamt  Jhall  be  holden  \  and  the  farHe  JhaU  mi 
be  Jubje£i  tQ  emy  forfeit  ure,  by  r oaf  on  of  fuch  alienation  ft' 
acquiJitioHm 

And  by  the  2  &  3  An.  c.  ii*  ItJbdU  bo  lawful  for  any 
perjon  by  deed  inrolled^  to  give  to  the  corporat/on  for  augment 
ing  the  maintenance  of  the  poorer  clergy ^  any  lanas  or  goods  ^ 
that  u/e  and  purpofe^  without  any  licence  or  writ  of  ad  quod 
damnum  \  thejlaiute  of  mortmain^  or  any  other  Jtatute  or  laio 
notvuithjlanding. 

4,  By  th6  9  Q.  a.  c.  36.     JVberedt  gifts  or  alienations  ^  Farther  rt« 
.  lands  teruments  or  hereditaments  in  mortmain  are  prohibited  or  *»«»  ^  ^^j* 
'  u/iraitted  by  magna  charta  and  divers  other  wbolefonu  laws^  •"•»•  «♦!•• 
CIS  prejudicial  to  andaiaihjl  the  common  utility ^  nevortbeUfs  this 
pultlick  mijchiefbath  ff  late  gteatfy  increafed^  by  m^ny  largo 
4^nd  improvident  atienationt  or  dij^jitions  made  ay  laffgu{/hifU[ 
Kir  djiing  porfoHs*  or  by  othor  potfont^  to  ufif  caUkjil  Qb^rUzhm 
■  Nfl4     ^  /    .ufei. 
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ufcs,  i0  tali  placi  after  tbgir  deaths  U  the  diJhirifiH  o/tleir 
lawful  heirs  %   it  iienaffeJ^  that  fr^m  and  after  June  249 
1736',  no  mamrs  lands  tenements  rents  advoxb/ins  or  other 
hereditaments   corporeal  or   incorpcreal  whatfotver^  nor  astf 
fum,  or  furns  of  money  goods  chattels  Jioeks  in  the  public  funds 
fecurities  fr  money  or  any  other  per  final  efiate  whatfoever  to 
he  laid  out  ordifpo/ed  of  in  the  purcbafe  of  any  lands  temments  < 
or  hereditaments^  fhall  he  given  granted  aliened  limited  re* 
leafed  tramf erred  afjigned  or  appointed  or  any  ways  conveyed  §r 
fettledj  to  or  upon  Cfny  perfen  or  ptrfons  bodies  politick  or  corpo^ 
rate  or  otherwife^for  any  eflate  or  inter ejl  whatfoefur^  or  any 
ways  charged  or  iniumhred  by  any  per  fin  or  perfons  what/aever^ 
in  prufi  or  for  the  benefit  of  any  charitable  ufes  whatfoever: 
ftnlefs  fuch  gift  conveyance  appointment  orfettlement  of  any  fucb 
lands   tenements  or    hereditaments  fum  or  fums  of  money  or 
perfonal  ejfcde  (other  than  flocks  in  the  puhlick  funds)  be  mads 
by  deed  indented  feaUd  and  delivered  in  the  prefince  of  two  or 
more  credible  witneffes^  twelve  ia'endar  months  at  leafl  before 
the  death  of  fuch  donor  or  grantor  (including  the  days  of  the 
execution  and  death) ^  and  be  inroiled  in  his  majejlfs  high  court 
of  chancery  within  fix  kalendar  months  next  after  the  execution 
thereof  \  and  unlefs  fuch  fiocks  be  transferred  in  the  publick 
hooks  ufually  kep'for  the  transfer  of  fiocks  ^  fix  kalendar  montht 
,  at  leafi  before  the  death  of  fuch  donor  or  grantor  (including  the 
days  of  the  transfer  and  death)  ;  and  unlefs  the  fame  be  atade 
io  take  ffftSi  in  poffeffion  for  the  charitable  ufe  intended^  lor- 
jnediateiy  from  the  making  thereof  \  and  be  without  any  pcwer  of 
revocation^    refetvation^  truft^  condition^  limitation^  claufe  or 
esgreement  whatfotvlr^  for  the  benefit  of  the  donor  or  grantor ^  or 
afany  per f on  or  per  fins  claiming  under  him,     f.  |. 

Provided^  that  nothing  herein  before  mentioned^  relating  to 
ibefealsng  and  delivery  of  any  deed  or  deeds  twelve  kalendar 
months  at  iea/i  before  the^  death  of  the  grantor  or  to  the 
transfer  of  any  ficck  fix  kalendar  months  before  the  dicdh  oftba 
grantor  or  perfon  making  fuch  transfer ^  fhall  extend  to  any  pur* 
chafi  of  any  efiate  or  interefl  in  lands  tenements  or  bereSta* 
pientSy  or  any  transfer  of  any  flock  to  be  made  really  and 
bona  fide  for  a  full  and  valuable  confideration  aSfually  paid  at 
or  before  the  making  fuch  cossveyance  or  transfer^  without  frond 
fr  collttfion,     (,7,. 

jfnd  all  gifts  grants  conveyancef  appointments  ajfstrandx 
transfers  andfettlements  whatfoever  j  of  any  lands  tenements  or 
fther  hereditaments^  or  of  any  efiate  or  ihtereft  tbe^ein^  or  ef 
etny  charge  or  incumbrance  affeBlng  or  to  affe£t  any  lands  f«#- 
pifHts  or  bereditamentfj  or  ofdnyfiock  money  goods  chattels  ir 
tf^r  f>frfi)iaf  e/ate  or  fefitrfties  for  minky^  ia  bf  kU  i^ 
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hi  thi  purchafi  of  any  lands  unemmts  if  hirtJ&iamintty'^r  of 
any  tftaU  or  irUenft  thinin^  or  of  any  cbargo  or  incumhranca 
affixing  or  to  affoQ  thifdmo^  to  or  in  iruft  for  any  ohantaUi 
uft$  whatfoi9er^  which  Jhall  afier  ihgfaid  24th  day  ^  June 
1736,  ho  mado  in  any  othgr  manner  or  form  than  hy  this  a& 
is  diri£lidy  fhall  hi  void.     f.  3. 

Providid  always^  thai  this  a£f  JhaU  not  txtend  to  mah  void 
the  tUfptnfaiions  of  any  lands  tenimonts  or  hertditamontSf  or 
of  any  pirfonal  eftato  to  ho  laid  out  in  the  purchafi  of  any 
lands  tinemonts  or  hirediianunth,  which  Jhall  hi  snade  in  any 
oihir  manner  or  form  than  h)  this  a£f  is  direGidj  to  or  in  trufi 
far  either  of  the  two  univerfities\  or  any  of  the  colUgos  or  bodfit 
ef  learning  within  either  of  tho  faid  univerfities  %  or  to  or  in 
trujl  for  the  collegos  of  Eton,  Wincheftcr,  or  Weftmiafler, 
for  the  hetter  fuppori  and  mainimance  of  the  fcholars  only  upon 
the  foundations  of  the  faid  celliges  f^Eton,  Wincbefter^  and 
WeftmiDfter.     r.4«  . 

Provided  nevirthelifs^  that  nofuch  college  or  houfi  of  learn^ 
ingy  which  doth  or  fhall  hold  or  enjoy  fo  many  aehowfons  ofec* 
ilefiaftical  bemficesy  as  are  or  /ball  be  equal  in  number  to  one 
moiety  of  the  fellows  or  perfoni  ufually  filled  or  reputed  asfeU 
lows  I  or  where  there  are  or  Jhall  be  no  fellows  or  perfons  ufu* 
ally  fiiltd  or  reputed  as  fellows^  to  one  moiety  of  tbefludentt 
upon  the  foundation^  whereof  any  Juch  college  or  houfe  of  learn* 
trig  doth  or  may^  by  the  prefent  conftitution  of  Jud)' college  or 
hiirfe  of  learning  anfifl^-^-^^^he  capable  of  pur chaftng  acquiring 
receiving  taking  holding  or  enjoying  any  other  advowjens  ofu"  . 
deftaflical  benefices  by  any  meant  whatfoever  :  tjie  advowfotu 
affuch  eccUftaflical  benefices  are  as  annexed  tOy  or  given  for  the 
benefit  or  better  fupport  of  the  headjhips  of  any  of  the  faid  eoUiges 
or  houfe s  of  learnings  not  being  computed  in  the  number  of  ad- 
powfins  hereby  limited,     f,  5. 

In  the  cafe  between  AJhburnham  an  J  Bradjhaw  ■  c<mftroa!<ai 

Whereas  by  an  order  made  on  the  hearing  of  this  caufe  wills  on  tbc 
in  the  high  court  of  chancery  the  nth 'day  of  Dec.  I738f***"'^ 
t)y  the  right  honourable  the  lord  high  chancellor  of  Great 
Britain^  bis  lordlhip,  (among  other  things)  declared  the 
will  of  Robert  Bradlhaw  in  the  faid  order  named  to  be 
lieell  proved,  and  that  the  firft  queiiion  in  the  caufe  ap- 
peared to  be  a  point  of  law  ariiing  on  the  conftrudion  of 
a  new  ad  of  parliament  which  had  never  come  in  judg* 
ment  before^  and  to  be  a  matter  of  great  confequence; 
for  which  reafon  his  lordlhip  thought  it  fit  in  order  to  the 
fettling  the  law  thereupon,  that  the  opinion  of  all  the 
judges  (hould  be  taken  on  the  following  cafe :  viz.  Ro* 
t^ert  firadibliw^  dcrk,  pn  the  aotb  day  pf  NoYcmber,  in 


♦beye^r  f734*'<li^1}^  in«4^  mi  Jt»9t:iM4  liii  l9l%  witl  ^irf 
leftiHPi^fm  in  y^titiDti  -aoci  by  che  fiiM  will  gai^e  and  d««. 
Vtfc4  dmra  Lm4s  tmi  t^^eaieocs  (o  cruAees  an^  the ir  bein» 
in  trull  Qt  for  ctie  ^ben«6(  of  cotuia  jciMriuble  ufes 
|h«r«in  mcmtioneil,  miKM>gfi  favera)  nthcr  truAs.  The  fia* 
tute  of  the  ninth  year  of  his  prefeat  ffiajrfty'o  reiga,  for 
rrArakiui^'tthe.ilirpontion  of  lands  m  mortmain,  com* 
nepfied  fmrn  and.  «\ft«r  the  a4th  day  of  June  in  tbc 
)reaM73fiw  In  July  2736  the  teftacoi  died,  without  rc« 
vokifigOK  akerih{(  the  faid  ;^ill«  ^4^/,  Whether  fuch 
gift  or  devife,  fo  far  as  the  bme  .relates  to  the  cbaritabie 
ttfcs  aforefaid,  be. good  in  la.w  notwiihAanding  the  ftatutr, 
^  aot  i  j/f^.  We  have  heard  cuunrel  on^ail  (ides,  and  aie 
of  opiiiioo't  that  the  gift  or  devife,  (o  &r  as  the  &ii;e  re* 
:  kces  fo'tbe  charitable  ufe«  •forefeid,  h  good  ^\n  lawpoti 

wiihilandtng  the  (aid  i^atute  {%)» 

Sergeant's  Inn,        Wm.  Ijce,       .  J.  Fortefcac  A. 
DcCj4iI739,         J.  Willcs,         w.  Fort«fcu«. 

J.  CiMnyna.       W.  Chappie* 
F.  Page.  T*  Parker. 

Law.  Carter.     M.  Wr^t. 
£•  Probyo.         ( JtHige  Dentva 
^  being  ^blent.) 

0t»tre  of  Unit  It  hath  been  determined,  that  if  a  man  devifech  hii 
tob«tiifBfdimo|^^  tO'truftces  te  be  Vtrned  int9  mon^,  tmd  ikaf  m^t^btd 
**"*'*  Mi  in  a  cbfritj^  it  is  not  good  within  this  ad)  ^rit  k 

an  intereft  arifing  one  of  land  {a).    So  a  devife  of  aniir^- 
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(jb)  S.  C.  2  Jti.  36.  Barn.  Ca  Cba.  j.  In  the  aidtni^ 
to  Hi^hm^rt  on  Monmain%  p\  1,.  it  is  [aid,  ;hac  (he  ceilacor  be- 
came infane  from  the  time  of  making  his  will,  and  remained 
fo  till  the  time'of  his  death.  The  fame  point  was  roled  (n 
Willtt  V.  SAndford,  1  Vex.  178  and  18,6.  And  of  a  devife  of  a 
truft  of  copyhold  lands  by  a  i^ill  madeantertor  to  cbe  ftatote, 
thoogh  the  lands  were  not  furreadered  10  the  uit  of  the  wiJl. 
jlt$.  G4H,  V.  Andt^mitt  1  yuuy^  225.     See  j?a/ii.  Ch.  Rep.  9. 

(a)  Jiit.  GenuiY^Lerd  ff^eym$Mt%,  in  the  cafe  •f  ^i/ Joba 
J^ne>'s  will,  Jmb*  Kt*  M^  v*  Nodgef,  2  Fe%.  92.  When 
.  land  is  derifed,  fubjis^  (o  the  paymeoi  of  a  fum  of  money  to  a 
charity*  it  may  become  a  qaeilion  whether  the  money  fball  fa]] 
to  the  devifee^  the  refiduary  legatee,  or  the  heir  at  lav.  See 
8  Mod.izz.  fn  Jrnold  v.  Chapman,  1  Venxj^  1 08^  a  teftator 
having  devlfed  a  copyhold  eftate'  to  C,  he  caofiag  to  be  pAl 
scoof.  to  bis  ejb^eatorsy  who  were  to  ^^et  the  ^efidiie  m  kja 
tftM  i^  W  F'^rtd^i  HiifpMl  i  Ld^  Haidwioto  dMieoi  the 
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g9gi9  or  of  a  termfor  yi&rs^  to  a  charity^  is  not'  (food ;  for 
chc  words  of  the  flatute  are,  that  the  lands  fltall  not  be  ojt* 
Vij^d  or  fitUidy  for  any  ijiati  mr  intirift  what/oiVir^  §r  anf 
ways  <ba*ged  tit  mcutniberid^  in  truji  ^r  for  tht  iemfit  •/ omj 
tbaritabU  ufe  (b). 

So  al fo  momy  givtn  to  he  laid  nt  in  land$  is  exprefsly  OffnoncyfoW 
within  ibc  aft  (r)  but  oioney  given  generally  is  not  j  and  W^ottUnUa** 

if 


loco  1.  to  be  paid  by  the  devifee  to  the  heir  at  law  ;•  and  the. 
f4nr.e  point  is  faid  to  have  been  ruled  by  Sir  Thomas  Sewe!« 
M.  R.  in  Bitind  v,  Wiikins ;  fee  i  Bro.  6i»  In  tbefe  cafes  the 
motyty  excepted  mull  have  been  confidered  as  part  of  the  pro- 
doce  of  land  undifpofed  of.  But  in  Barritigfoti  v.  Htrfford^ 
where  looo!.  was  left  to  be  laid  out  in  lands  for  B*  charged 
with  an  annual  fum  to  a  charity,  the  Mailer  of  the  Rolls  gav« 
it  to  the  refiduary  legatee:  but  Ld.  Apiley,  C.  decreed  in  fii- 
Yoor  of  the  fpecific  devifee,  the  charge  arifiog  out  of  his 
«ftate.  S.  P.  by  Ld. 'North ington,  C.  in  Jackfon  v.  Hurlock. 
I  BrOn  6i.;  contra  by  Ld.  Cambden,  C.  in  Gravtncr  v.  Hrnl* 
lum^  Amb,  6439  in  favour  of  the  heir  at  law,  from  the  ap- 
parent ntentidn  of  the  teUator^  and  the  vtluAance  of  the 
coo^t  to  difinherit  the  heir. 

(4)  Au,  GiH,  V.  Mtyrickf  2  Fine*  44.  ifame  v.  Gramos,  Ami* 
l^ffl  add  Ami*  216,  6^^.  So  a  devifeof  aleafe  for  yeara,  hfM 
under  the  crown,  of  the  right  of  laying  mooring  chains  lA  th^  . 
river  Thames,  is  within  the  aA,  NegMJ  v.  Coulfon^  Amb.  367.; 
and  a  legacy  of  money  being  attached  to  a  devife  of  honfef* 
the  latter  part  of  the  bequeft  falling  within  the  Hatute,  the 
whole  was  decided  to  be  void.  Att.Gik*  v.GonIding,  2  Bro.  42!* 
Bat  an 'ai  an  if  y  is' not  within  the  ftatutes,  being  to  be  pro* 
vided  oat  of  the  perioaal  aftts.    Hfghmore,  99. 

(f\  So  alfo  money  bequeathed  to  the  corporation  ^fQ^Aanefs 
bouoty  ;  becaufe,  by  the  16th  rule  of  the  corporstioa,  it  ialo  be 
placed  out  in  the  public  funds,  till  laid  out  in  proper  porcbafea 
of  lands  \  bv  Ld  Csmbden.  tVidmon  v.  JToodrofi,  ^mb»  6tj. 
See  fixtk  jfxnitB  auO  Centb0*  IV.  4.  But  it  ha  been  decided 
that  a  pecuniary  legacy  to  be  laid  out  in  biyJding  z  parfonof^e 
boufi  was  not  within  the  ftatute.  Glub  v.  Ait.  CiM.  Amb,  373. 
Brodit  v.  Z>.  ofCbandot^  i  Bro.  444.;  and  a  bequeft  of  aool,  to 
rofmr  a  tfrde  chapel  was  held  gocK),  it  being  only  to  fuppon 
that  which  at  the  time  o^the  will  was  i»  mortmain.  Har^ii'^^ 
Marmst  Amb.  65 1 .  Bu t  grouiid  cannot  be  pm^hmftd  (of  die  par- 
.pofe  of  eredion.  Att^  Gm  v.  Uydi^  Vc,  Am6. 751.  Au.  Qim,  iT* 
Nafi,  3  Bro,  588.  And  moni^  being  givea  to  build  a  charch 
where  a  chapel  ftood,  butthe  biflio^  difleocipg.  Sir  Lt  KenyoQ 
'  M  f  BL  .  refufed  to  apply  it  to  repairing  or  otherwifef  faying  that 
the  intention  mnft  be  Implicitly  followed,  or  nothing  conid 
|3p  dpae.    4tf*  <?/#.  V.  Bp*  tf  Oxfor^^  i  Br^»  444.  Sse  alfo 
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if  money  be  given  to  be  laid  out  in  lands  or  otherwi/i  !• 
a  charitable  ufe,  it  hath  heen  determined  that  fuch  devife 
is  good,  by.  reafon  of  the  words  [or  otberwij^].  As  in  the 
cafe'  of  Son/by  and  HcUins^  Aug.  6,  1 740.  John  Navlor 
in  1738  made  his  will  in  thefe  words;  ^f  I  will  and  defire 
<*  that  my  executors,  within  twelve  months  after  my  dc- 
*^  ceafe,  do  fettle  and  fecure,  by  purchafe  of  lands  of  in- 
*>  heritance,  or  otherwife,  as  they  (ball  be  advifed,  out  of 
^<  my  perfonal  eftate,  one  annuity  or  yearly  payment  of 
**  50 1.  to  be  paid  yearly  and  diftributed  for  ever,  by  my 
'*  executors  their  heirs  and  aiBgns,  among  the  poor  and 
^<  indigent  people  of  Leeke  in  the  county  of  Scafibrd,  in 
**  fuch  manner  as  they  flial]  think  fit.  And  my  will  alfb 
'<  is,  that  my  executors  do  fettle  and  fecure  one  other  an- 
**  nuity  of  5 1,  to  be  paid  yearly  to  the  vicar  of  Leeke  for 
**  the  time  being  for  ever,  for  preaching  an  annual  ler* 
**  mon  on  the '  1 2th  day  of  O£tober."  And  the  tefiator 
devifed  the  refidue  of  bis  perfonal  eftate,  to  be  equally  di- 
vided between  bis  fillers  Mrs.  Sorefby  and  Mrs.  Holiios. 
^»By  the  Icrd  chancellor  Hardwicke:  The  only  queftion 
in  this  cafe  is,  whether  the  devife  of  the  two  annuities  of 
joK  and  si.  to  charitable  ufes,  is  void  by  the  late  flatute 
of  mortmain.  It  is  infifted  upon  by  the  plaintiffs  the  refr- 
•duary  legatees,  that  it  is  void  ;  becaufe  the  diredion  of  the 
devife  is,  to  fettle  and  fecure  the  annuity  of  5oh  by  truft 
>Df  lands  of  inheritance :  and  though  the  words  er  otbirwifi 
*are  Added,  they  will  not  vary  the  cafe  \  for  Mr.  Naylor's 
intention  was,  to  give  the  annuity  out  of  lands  of  inherit- 
ance. But  I  am  of  opinion  upoq  this  ad  of  parliament, 
that  this  bequeft  was  ivpt  void,  and  that  there  is  no  autho- 
rity to  conftrue  it  to  be  voLd^lf  by  law  it  can  poffibly  be 
made  good.  The  z&  of  parliament  is  not  at  all  aimed 
agatnft  perpetual  charities  merely  as  fuch,  or  to  prevent  the 
€nabli(hment  or  creation  of  them,  but  is  defigoed  againft  the 
cafes  of  perpetual  charities  in  lands,  and  (as  the  title  imports) 
toreftrain  thedifpofition  of  lands  whereby  the  fame  become 
unalienable.  The  whde  recital,  and  enafiing  part  of  the 
.ftatute,  take  notice  only  of  the  unalienable  difpofal  of  land, 
whereby  heirs  are  difinherited }  and  therefore  the  alieaatioo 
or  conveyance  of  lands  to  fuch  purpofes  are  prohibited. 
And  although  there  is  a  claufe  to  prohibit  money  being  laid 
out  in  lands  to  fuch  purpofes  as  would  make  them  unalicfi* 

/ami  V.  GoMing,  i  Bro.  ±2%.  In  OlifUnt  r.  HimMg^LA.T^w- 
low,  C.  held,  that  moo/yto  belaid  otttio Uiepurcbafeoir Airi- 
tai/i/fcuntj  in  Snetland  was  not  witluA  the  ftatute.  1  Br9*  571* 
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able ;  yet  there  m  no  rcftrifiion  wbatfoever  upon  any  one, 
from  leaving  a  fum  oT  money  by  will,  or  any  other  per« 
fonal  eftate,  to  charitable  ufes,  provided  it  be  to  be  con- 
tinued as  a  perfon^Ity ;  and  the  executors  or  truftees  are 
not  obliged  or  under  a  neceffity  of  laying  it  out  in  land  by 
virtue  of  any  diredion  of  the  teftator  for  that  purpofe. 
Confider  then,  whether  this  claufe  and  devife  in  the  will 
fall  within  the  redraint  ^nd  prohibition  of  the  ilatute.  And 
in  the  firfi  words  they  do  fall  within  them.  For  the  tefta* 
tor  dire£ls,  that  his  executors  (hall  fettU  and  ajfun  by  pur^ 
chafe  of  lands  of  inherit  ana  ■  A  nd  if  the  teftator  bad 

refted  upon  fuch  iirfi  words,  the  devife  had  been  clearlf 
void.   But  then  he  goes  on  in  the  disjun£)ive-— ^r  otherwifi 
as  my  ixtcutors  JhaU  be  advijed.     And  if  a  devife  in  a  will  ia 
in  the  disjunctive,  and  leaves  to  the  executors  two  me- 
thods to  do  a  particular  thing  by,  the  one  lawfully,  and  the 
other  prohibited  by  law ;  can  any  court  fay,  becaufe  one 
inethod  is  unlawful,  that  therefore  the  other  is  fo,  and  the 
whole  bequeft  void  f  No;  for  if  one  bequeft  is  lawful,  that 
(hall  be  purfued,  and  take  efFe£l.— — It  hath  been  further 
argued  againft  the  devife,  that  the  Words  [y^r  ever^  (hew 
the  annuities  mufi  arife  out  of  Tome  real  effate,  which  only 
is  capable  of  fupplying  them  for  ever  :  for  perfonal  funds 
are  too  perifhable  and  tranfitory  in  their  nature,   to  anfwer 
fuch  everlafting  annuities :  and  fuppofe  a  particular  fum 
were  veiled  in  (lock,   with  defign  to  purchafe  a  particular 
yearly  fum  or  annuity;  it  may  fo  happen  that  the  company 
may  be  quite  difTolved,  or  that  (lock  may  fall,  or  intereft 
be  fo  reduced  that  half  the  annuity  may  not  be  produced. 
But  thefe  obje£lions  may  be  over-ruled.     For  if  the  com- 
pany (hould  be  diiTolved,  the  principal  ftock  may  be  taken 
out,  and  veiled  in  fome  other  company.     And  there  may 
be  annuities  that  may  probably  continue  for  ever,  and  yet 
not  payable  out  of  land.     I  will  mention  an  inftance  of 
one,  which    has  lafled  a  century  and  a  half,  and   may 
cxift  perpetually  ;  which  is,  Sir  Thomas  White's  charity, 
being  a  difpofition  of  money  to  be  employed  by  continual 
rotation,  in  loans  to  poor  tradefmen  of  feveral  fums  to  be 
let.for  a  fettled  number  of  years,  and  then  to  be  repaid. 
JVnd  any  man  may,  at  this  day,  give  by  will^a  perpetual 
charity  .in  this  manner.  But  if  a  man  by  will  fccures  fuch 
loans  by  lands  or  purchafe  of  lands ;  fuch  devife  (hall  be 
«voidf  and  contrary  to  the  late  ftatute  of  mortmain.     If 
.this  oafe  had  been  to  be  confidered  by  the  doiih,  before  the 
.aA  i  it  would,  as  thefafeft  method  to  fecure  the  charity  for 
"ever,  have  recommended  and  dire£led  a  purchafe  of  Tands  : 
but  when  this  court  is  precluded  from  doing  it  in  this 
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I^ace  itfelf :  but  that  the  end  naighc  be  obtained  by  hiring 
a  houre.  And  he  direfled  accordiogly.-^— By  the  lord 
chancellor  Hardwicke :  This  cafe  comes  very  near  that 
cafe  of  the  fchool.  For  a  fchool  imports,  there  fliould  be 
fom^  place  in  which  the  children  (hall  be  caught;  for  it 
cannot  mean  that  it  (bould  be  in  the  open  air.  So  doth 
an  hofpital  import  Tome  place,  in  which  thefe  people  Ihould 
be  entertained.  There  is  nodiredion  in'  this  will,  that 
any  p^rt  of  this  money  (bould  be  laid  out  in  building  an 
hofpital  I  for  gre^  as  well  imports  foundation  as  building  ; 
and  therefore  it  was  fo  conftrued  in  the  cafe  of  the  (chool; 
and  fo  is  the  word  grigimus  conftrued  in  charters  of  the 
crown  and  private  foundations.  There  is  nothing  in 
the  ftatute  prohibiting  the  giving  perfonal  efiate  to 
charity,  provided  it  is  not  to  be  laid  out  in  land  i  and ' 
the  words  of  the  ftatute  are  applied  to  improvident  alien- 
ations to  di(heriron  of  heirs.  If  a  perfonal  eSate  is 
left  to  truftees  for  a  charitable  ufe»  which  they  direfi^ 
and  there  is  no  occafion  to  come  to  a  court  of  equity  for 
diredioo,  there  is  nothing  in  this  ftatute  reftraining  the 
truftees  from  laying  out  that  in  land  ;  bec4u(e  by  the  ex- 
prefs  provifo,  all  purchafes  to  take  tSt€t  in  poQeffion  are 
good,  notwithftanding  this  aA  of  parliament ;  which  is  a 
matter  may  perhaps  want  a  remedy.  If  indeed  thefe  truf- 
tees were  to  come  to  this  court  for  an  eftabli(hment,  the 
court  would  never  ilttSt  it  to  be  fo  laid  out  in  land  ;  but 
there  is  nothing  illegal  difabling  the  truftees  from  privately 
doing  it,  becaufe  the  fta(ute'  makes  good-  all  purchafes  to 
take  effed  immediately  in  po(re(&on.  .  In  the  prefent  cafe, 
if  the  truftees  had  come  before  the  court,  and  laid  a  fcheme 
that  a  certain  perfon  would  givCsa  piece  of  ground  to  build 
this  upon :  or  if  they  had  faid,  there  were  in  Tori  feveral 
charitable  foundations  belonging  to  the  dty,  and  they 
would  let  them  build  thereon  for  this  hofpital  i  the  court 
would  undoubtedly  have .  accepted  it.  Nay  they  might 
haire  faid,  they  would  take  a  houfe  in  York  for  that  pur- 
pofe:  there  is  nothing  in  the  ftatute  reftraining  the  giving 
money  to  build.  Tl^  aA  of  parliament  meant  to  leave 
perfons  to  difpofe  of  perfonal  eftate  for  a  perpetuafcharity  s 
but  meant  to  prevent  the  gjreat  mifcbief  of  giving  land  tqr 
that,  or  money  to  be  laid  out  in  land ;  as  that  would  lock 
op  lind  from  being  u(ed  in  a  commercial  way  $  whidi 
would  be  a  detriment  to  the  public.    2  FiZiy^-  i8a* 

So  in  the  ca(e  of  the  Jtinr/uy  Gimrat  and  Bttula^  Jaly 
^4,  1754^  William  Bowles  by  his  will  gave  500 L  out  of 
his  perfonal  eftate  to  lay  out  part  thereof  in  ereding  a  (isiall 
fchQol  houfe,  and  a  little  houfe  adjoiniog  for  the  matter  to 
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Iivetiltjthf  whole  purcbafip  and  building;  not  Id  f xcfee4 
;(Oai*>.>therematntog  300  L  to  be  laid  out  in  the  pu/chafeof 
Jaods,  or  in  fome  r^al  fecgrity,  (or  the  maintenance  of  (b#. 
matter*  It  was  urged,  that  rjo/fecurity  meant  fubilantialt 
goody  and  effeAual  fecurityj  and  (herefor^  was  not  eXr 
eluded  by  the  fiatute.  But  Hardwicke  lord  chancellor 
beJd  otberwife;  and  that  he  muit  take  the  word  rod  \t$. 
the  known,  legal,  fignificattpn  of  it,  and  ^ouJd  not  anney 
g  new  Idea  to  it ;  therefore  the  300 1.  legacy  was  void  with- 
in the  (latute.  But  as  to  the  200 1.  i^  th^y  could  get  $ 
^  piece  of  ground  by  the^ift  or  genaroficy  pf  any  perfon, 
not  by  purchafe,  they  might  be  at  liberty  to  ap[)iy  to  the 
court  to  layout  that  2Col.  in  erecting  a  fchoo!  houfe  therer 
on,  but  not  to  be  laid  outan  land  to  build  upon,  a  f^^^f 
547^  [See  the  opinions  of  Ld.  i-Irnley  and  Ld»  Nottiug- 
ham  on  thia  cafe,  in  AtU  Gen.  v.  Tyndall^^  Jfm^*  616.  (^)J 

5 Preaching  is  atfo  a  charitable  ule  within  the  ftatutej)  Bef ueft  for  t!i« 
a  bcqucft  of  money  to  be  laid  out  in  lind  for  the  be-  ^JJJ'**^*"^* 
iieiit  ofthe  preachers  of  a  chapel,  provi-L'd  they  did  net        ^ 
pjjthdraw  from  ond  ^ifuft  officiating  at  the  jaid  cbaptl  whin 
able  as  u/ual,  wu  holden  to  be  void,  becaufe  the  duty  of 
-preaching   was  impofed   as  a  condition   of   the   legacy* 
Qrievit  v.  C^fi^  bifon  Lards  CommiJJionirs  Eyre  if  Ajbburft^ 
4  Bro*  67.      I  Vt^i^y  jun.   548.       But  where  land  waa 
devifed  for  life  to  ^  preaching  minifter,  not  ta  raUone  qui 
preacher,  but  on  condition  that  after  the  deceafc  of  th« 

p'  i<       -I  I.        ■  .11      ■  Bij^i     III-  ■         I         ■      11  ^w  ■    111         i.»i»    I    m-^^p— ) 

(«)  So  in  a  late  cafe  Wm.  Davis  made  his  will,  dated  8th 
Augoft  1788,  and  thereby  biequesched  z8ool.  3  percent,  re« 
duced  annuities,  after  certain  hmyx^Xxoist^  fvr  and  towards  efta- 
^b fifing  a/elf 09I  in  tbf  p^riflf  9/ Betters  in  the  county  ef  Cornwah 
Againft  the  charity  it  t^as  infiftcd,  that,  under  the  ftatute  of 
mortmain,  whatever  went  dire£ily  or  indiredlly  to  thepurchaf^ 
^  lands  for  a  charity  was  void  :  that  Ld.  -Hardwicke  in  tke 
cafe  before  him  might  have  decided  otherwife,  buc  that  tba 
(iccceding  chancellors  (Ld.  Nottingham^  Lord  Cambden,and 
]L«d.Thorlow)  had  leant  very  much  the  other  way  ;  and  that  here 
the  dividends  being  to  be  app^ed  towards  eflablifiiing^a.  fchool^ 
that  could  not  be  executed  without  obtaining  an  tncereft  in 
lands,  and  building  a  fchool  hoiife.^But  the  Ld.  Chancellor 
(Ld.  Loughborough)  thought,  that  though  under  this  difpo- 
fition  be  cpald  not  have  diredled  any  part  to  be  applied  to 
the  parchafe  of  iaifd  or  building»  the  miller  might »trach  in 
}k\z  own  hoofe  or  ii|  ti^e  church ;  and  therefore  ordered  a  fcheme 
to  be  laid  before  the  nlailer»  which  /hould  not  include  the 
application  of  any  part  of  the  dividends  to  tne  purchafe  o^ 
Renting  of  land.    Attl  Gen.  v.  ff'illiams,  4  J?rs.  526. 
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'teilafdr  hk  (htfuld  cottfty  the  ftmti  td  tritdves',  to  take  pfactt 

flt  the  dcceafe  of  the  mimfter,  for  the  iife  of  tht  fkm 

\nacbingy  &r.  and  If  thatfhoald  be  discontinued  «^  for  Che 

vfe  of  a  fchool ;  twojudgf)  6f  the  king't  bench  hdd  that  the 

itlioifler  took  the  efiate  for  Kft,  notwithliandihg  the  sppa* 

Itnt  tncentionf  to  create  a  tnift  for  the  preachiifg,  therword$ 

for  chat  purpofe  being  inAiffictent ;  but  that  th^devtfeover 

ifter  hU  death  would  be  void  Dh  v.  AUridgijj^T.Kip^  264« 

MiiAdtiai  The  court  will  not  marJkM  tflitftt  to  fupporr  a  eharity  * 

*^^  that  is  to  fay,  win  not  throw  th^-teftator's  dehes  on  his  red 

tfftate,  in  order  that  ^ts  perfonalta'ay  fufice'to  pay  a  legacy 

'  10  charitable  ufes^  M^gg  t.  Hoigts^  2  Fez,  51.     if//.  Gnt* 

V.  TfnMl^  ifm^.  &i4i     JUaMati^  v.  H^^pery  4  Brc.  ijt. 

^ilh  the  ujet  t^ere  cited.     But  iri  jfft,  GeH.  r.  CaUwe\ 

Jmb.  635.  a  teftat'or  having  wilfed  the  refidue  of  hig 

perfonal  eftate^  conning  of  his  efiedsr,  anndlties,  osort* 

gages,  bondil,  and  nbtes,  to  be  fold,  ^nd   the  produce 

fiiven  to  a  charity  ;  Che  devife  of  the  iharlgajges  was>oid| 

Sut  the  Mafter  of  the  Rolls  ordered  an  equitable  arratige- 

Cent  of  the  perfonal  afiets,  fo  that  the  mtirtj^a^^l  mi^ht 
rfirft  applied  in  payment  of  debts,  alid  a  h^ge  fuMd  there* 
by  left  for  the  <;harity.  Bqt  in  a  fubfecjuenc  cafe  Sir  L. 
Keiiyon,  M.  R.  declared  that  he  could  not  i'eCogntze  a 
diftinfiion  between  a  fpecific  gift  of  a  ntortgage  which 
%ra8  void  (AtL  Gen.  v.  Meyricii  t  FAt.  44.)  and  a  gift  of 
ft  refidue  in  which  it  is  connprized.  In  Both  cafes  it  is 
an  intcreft  in  land  which  cannot  pafs  by  the  ftatute,  but 
fliuft  go  in  favour  of  Che  parties  legally  entitled  to  the  be- 
fiefit  of  it.  And  he  ordered  the  debts^  legaoies^  aad  cods 
of  the  fuit  to  be  paid  out  of  the  teftator*s  genend  perfonil 
ieitate,  and  out  of  the  moaies  fecured  upon  mortgage  fr§ 
rataf  and  the  refidue  of  the  mortgages  to  go  to  thcf  neat  of 
.  kin*     Att,  Gefn  ▼.  Earl  ef  IVtntbSfea^  3  Bre.  37 3»] 
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i^ottitarp, 

f .  TjuT  P  R  T  U  A  R  Y  feems  to  have  been  originally 
^X  31,  oblation  made  at  the  time  of  a  perfofl's 
death.  In  the  Saxon  times  there  was  a  funeral  duty  to 
be  paid,  which  was  called  ^^iiAftfyi;^ft/ri^tf//i,  andjjmfc^ 
)ttm  unima^  or  the  fevi^^  \  which  was  required  by  tb^ 
council  of  iEnhadi  and  infor<;ed  by  the  laws  of  khig 
Cantttus;.artd  was  due  to  the  church  which  ll^pany 
dcceafed  belonged  to.  whether  be  .was  blirlcd  tlioc  or  Apt* 
I  Still,  ^ju  ^ 

Dr. 
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i^r.*:StilliogflQft  makes  a  diftinSion  between  nwriu^rUf 
.iind  (H^/f  fr^/fM  *  the  mortuary ^  ke  fayf,  was  a  fight  (tt^    ' 
iJ^d  qn  the  Qh^icch,  jupon  the  ikceafe  of  a  member  of  it  ^ 
sa^A  a  $orf$  prefint  was  a  voiimtary  oblacioa  ufually  made  at 
Auierajs.     ji  SiiJl.  172,  3. 

Aod  it  feemech^  that  in  ancient  timea  a  man  might 
HQt  difpofe  of  bis  goods  by  his  laft  will  and  teftameoff 
iyiM)ou(  £rft  affigning  thereiji  a  fuScient  mortuary  to  tb: 
fchurcb.  And  this,  in  a  conftitution  of  archbifhop  Wio« 
che)ica»  is  called  Che  prittap^  l*iocf\  fo  denominated 
,(fai(b  LiAd,wood)  becaiife  they  who  died  did  bequeath 
the  beft  or  the  fecoiid  beft  of  their  goods  to  Ood  and  this 
ch^rch9   in  |be  &ft  place,   and  before  other   legacies. 

And  in  another  conftitution  of  the  (ame  archbifliop  it 
is  injoinedt  chat  if  a  perfon  at  the  time  of  his  death  havjs 
khree  pr  m^tt  quick  goods^  tb^  mft  beil  (hall  be  given  to 
him  to  whom  it  is  due  (that  is,  to  the  lord  of  the  fee  for 
m  heriot);  and  the  fecond  beft  (hall  be  referved  to  thp 
(church  where  the  deceafed  perfon  received  the  facraioenta 
4ii^hile  be  lived*    lAnd.  ^84.^ 

And  tbia  wai  ufually  carried  to  the  church  with  the 
detd  ^orpi*  And  Mr.  Stlden  quotes  an  ancient  record* 
Ivbere  it  is  recited^  that  a  horfo  was  prcfent  at  the  church 
Ihe  f§>^e  day  in  the  name  pf  a  mortuary,  and  that  ;he  par^ 
.foo  r^eived  h)m#  according  lo  the  cuftom  of  the  land  and 
j0f  holy  cbnrch.    SM  Hiji.  Ti$b.  187. 

•  a«  ^y  A»  ftatuie  of  ibe  21  H.  8.  c.  6.     Forafmuch  0s  LimitatSon  of 
j§t/ffiion  ^nd  d$ifk  birth  ^rifm  upon  tbt  order  manmr  andfurm  J*,*"*^""  ^ 
^f  dHmmdwg  TiCiivhg  And  clAtming  of  mortuatiot^  othtrimfi  *  * 
fuUfd  t$rfi  pnfiMs^  ei  Htjellforibi  gnaimfs  and  value  9/  tho 
*fa.ni0i,pioi<i%  0s  batkbun  latHy  taien^  it  thought  o/Vir  oxaf'^ 

Jhi  to  ihg  poor  people  and  other  per/ons  of  this  realm^  as  alfoftt 
tbciffueh  mariuarigs  9r  to*fe  prtfentt  havt  teen  demanded  and 
itvied  fw  fuch  as  at  the  time  of  their  diath  have  had^o  prvperty 
in  any  goidt^r  ehattels^  and  man^  time%for  travelling  and  way* 
faring  men^  in  the  places  tvberg  they  have  fortuned  to  die ;  to  . 
$he  intm$  tbergfore  that  ail  deuht  eoMtention  and  uncertaintf 

•  herein  may  be  removed^  and  as  well  the  generality  of  the  kings 
feopli  therein  remedied^  as  alfo  the  parfons  wears  pari/b  priefis 
x^aiet  audathers  having  inter eji  in  fuA  mortuaries  and  corfe 
^efento  ifulifferenibf  prfividedfrj  it  is  enaSed^  that  rse  parfon^ 
Aficar^'jmrafe^.n^pari/b-priefl^  nor  \ any  other  fpiritual  per* 
fen^  nor  their  farmers^  baihffs^  nor.  lifftes^  Jheill  take  receive 
4r  demand  of  any  perjon^witbiss.tbis  .realm^  fr  any  perfon  dy^ 
sing  Ufitbin  tbejame^  any  manner  of  mortuary  or  corfe  prefent^ 

fior  any  fum  of  money  iter  any  other  thing  for  th^  fame^  mere 
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than  hbirtaflir  fmnti9Hid\  tar ftuiU c$nvmt  ir  tatt Mji  fitjkt 
hif^rt  any  judgifpiritualfBr  thi  tHHpery  ofanffuch  tmmmariH 
wr  cvrfi  fnfints^  or  any  othir  thing  for  tbf  fami^  mprt^tban  h 
hireofier  mintioned:  on  fain  to  for/tit  for  iffgry  timt  fo  di^ 
manding  reviving  taking  or  convtraing  or  callihg  any/Mcbfor* 
fin  before  any  fptritnal  judgty  fo  much  in  value  mi  they  Jbcil 
take  ahovi  the  fum  limited  by  this  aif^  and  ovUT  that  40 1.  U 
tbe  party  grieved  contrary  to  this  ait^  to  bo  ricopered  by  aSimi 
of  debt,     r.  i»  2. 

And  no  manner  of  mortuary  /ball  bo  taken  or  demanded  of 
any  per/on  wbatfoever^  which  at  tho  time  6f  hit  deaib  both  h 
meveable  goods  under  the  value  often  marks  n     f.  3* 

And  no  tuortuary  Jhall  be  given  or  demanded  of  any  forfoet^ 
buf  only  in  Juch  place  where  heretofore  morttsaries  have  been 
ufed  to  be  paid  and  given  ;  and  in  thofe  places  nom  othorvife 
but  afier  tbe  rate  and  form  hereaftir  mentioned^     Id. 

And  no  pirfon  Jhall  pay  mortuaries  in  more  placas  than  omo^ 
that  is  te  fay^  in  the  places  of  their  mofi  dwelling  babitesHon^ 
and  there  but  one  mortuary.     Id. 

And  ho  parfon^  vicar^  euratOy  parijh  priejl  or  othoTj  fia& 
for  any  per/in  dying  or  dead^  and  being  at  tbe  time  of  bis  deoA 
if  the  value  jn  moveable  goods  of  ten  marks  or  morOf  ckarly 
above  his  debts  paid^  and  under  the  fum  of  30 1,  taba  for  a 
inortuhry  above  3  s.  4d.  in  the  whole.  Andfcr  a  perfon  dpUg 
or  deadj  being  at  the  time  of  bis  deaib  of  the  value  ofy>  U  or 
abeve,  clearly  above  bis  debit  paid^  in  m0voabU  gooit^  and 
Under  the  value  of  40  !•  there  Jhall  ho  more  be  taken  or  da^ 
maudedfor  a  mortuary^  than  6 1.  Sd.  in  the  wbok.  And  for 
any  perfon  dying  9r  deadf  having  at  tbe  time  ef  hit  doaA 
of  the  value  in  moveablo  goods  of  40  U  or  above^  t$  any  fum 
wbatfoever  it  be^  clearly  abovo  his  debts  pasd^  there  JkaU  be  ua 
.  mare  takets  paid  ir  deutandedfor  a  mortuary ,  than  tou  in  the 
whole.     Id, 

Provided,  that  for  no  wothan  being  covert  baton^  nor'cbiUf 
nor  for  any  perfon  net  keeping  boufi^  any  manner  of  mortuary^ 
nor  any  thing  or  money  by  way  of  mortuary^  JbaU  be  paid: 
'  nor  al/h  for  any  wayfaring  man^  or  other ^  thai  dweUeth  not 
nor  maketh  refidence  in  the  placf  uAere  they  /hall  happen  to  die ; 
but  that  the  mortuary  offuch  tuay faring  perfons  be  anfworabk 
in  places  where  morttutries  be  accujlomed  to  be  paid  in  em 


andform^  and  after  the  rate  beforementioned^  used  none  0ber^ 
wi/ci  in  tbe  place  or  pieces  wboTeJiscb  wayfaring  perfons  'at  the 
time  of  their  death  had  their  mofi  habitation f  bonfo  anddwdt* 
ing.placet^  and  no  where  elfe*.    f.  4* 

Provided)  that  it  flsaUie  lawfubte  edl  parfont^  vicaro^  <te* 
.  rates  y  parijb  pricfls^  and  ether  Jpiritual  perjons^  ta  take  €itf 
Jum  of  amify  or  $\kir  things  which  by  any  perfon  dyi^g  Jbalt  be 
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iifpdfid  ghiH  tfr  Wqueatbid  /#  thm,  ^anytf  tbm^  ir  fi  ihi 
kigb  altar  9/  thi  ihurcb^     t  5. 

And  m  moriuarits  nor  torfe  fnfintSi  n$r  any  fitm  ofmonef 
dr  other  thing  Jhr  any  -mortuary  or  corfi  prefint^  /hall  bo  di^ 
onanded  or  taken  in  the  parts  9JF  Wales,  nor  in  the  marebet  of 
tbefamey  nor  in  the  town  of  Berwick,  but  enly  in  fuch  placet 
of  the  fame  where  mortuaries  baife  been  aceufiomed  to  be  pdit 
and  in  tbofe  places  no  morttiaries  or  torfe  prefents^  nor  any  etbo^ 
thing  for  mortuary  or  corfe  prefent%  Jhallbe  demanded  or  taken^ 
but  only  after  the  form  and  manner  above  fpecified^  and  noni 
otherwife^  nor  of  any  other  per  fan  than  is  limited  by  this  a&^ 
upon  the  pain  contained  therein,     f.  6. 

Provided,  that  it  Jhall  be  lawful  to  the  hifl)ops  ^Bangor^ 
LandafF,  St.  David's  and  St.  Afaph,  and  liietuife  to  the  arch* 
deacon  «/*Cbefter,  to  takefuch  mortuaries  of  the  priefts  within 
their  diocefes  and  jurifdiifions^  as  heretofore  have  been  accufm 
tomedt    f.  7*      ~ 

Provided  alfaj  that  in  fuch  places  where  mortuaries  ha^H 
been  accufiomed  to  be  taken  of  lefs  value  than  is  aforefaid ;  rh 
ferfon/baU  bo  compelled  to  pay  in  fuch  place  any  other  mortuatf 
or  more  for  any  mortuary^  than  bath  been  accufiomed  \  nor  thai 
any  mortuary  in  fuch  place  fhall  be  demanded  or  taken  of  awe 
ftrfon  exempt  by  this  a£f^  nor  in  any  wife  contrary  to  this  aa^ 
upon  the  pain  afore  limited •    Id. 

By  the  12  Ann^fl*  2.  r.  6.  The  claofe  in  the  faid 
ftatute,  fo  far  as  it  relates  to  the  taking  of  any  mortuary 
or  corfe  prefent  upon  iho  death  of  any  clergyman  withiti 
the  diocefes  of  Bangor^  Landaff^  St,  Davi<i^e,  and  St.  J/apbf 
is  repealed  $  and  certain  fine-cures  and  prebends  are  annexed 
to  the  refpedive  fees,  in  recompence  and  in  lieu  Of  the  mor* 
tuaries  of  priefts  dying  within  the  faid  refpedive  diocefirs. 

And  as  to  the  archdeaconry  of  Chefter^-  it  is  faid,  that 
the  cuftom  there  was,  that  the  archdeacon  (and  after  fbtt 
eredton  of  the  epifcopal  fee  there  the  btfhop  as  arcb^ 
deacon)  had  for  a  mortuary,  after  the  detfth  of  every 
prieft  dying  within  the  archdeaconry  of  Qhejler^  the  beft 
horfe  or  mare,  his  faddle^  bridle,  fpufs,  his  beft  gown 
or  cloak,  his  beft  hat,  his  beft  upper  garment  under 
bis  gown»  his  tippet,*  and  his  beft'  fignet  or  ring.  Ctb* 
Car.  237. 

But  by  the  28  O.  2.  r.  6.  The  aforefaid  danfe,  fo  f^r 
as  it  relates  to  the  taking  of  any  morttiary  or  corft  p^fent 
upon  the  death  of  any  clergyman  within  the  archdeaconry 
of  Cbefler^  fliall  immediately  after  the  living  ef  IVareton 
fbaU  become  void  be  repeated }  and  the  faid  living  fhall  be 
annexed  to  the  fee  of  Chefler^  in  comptnfaf ion  of  fuch 
mcrtuariestf  > 

'  -  And 


f6s  S^mtmt' 


j^d  by  Ihfi  %6  H,  9f  c*  15.   fyi^sfm^  ^H^tMIM 

Inhabitid  within  ibt  arcbdtacowj  tf  J^ichiMnd  in  th^  (9ipti]f  ^f 
YorV,  bi  ^4  rfl^g  iim0  ^#  a^in  fif^  jtm4  iri0V09^  ex* 
§^i4  atfd  imp9VtriJbed^  b^  tbi  ^jm  pi(a€4  ami  gihm  fmtb 
4^  fiavf  benifois  ^  /piriUtfil  prpmU^s  Ufiitm  tbf  f$m^  (U 
h  tding  offviTj  piTjo^  wbsfi  ♦/  ^//i,  />  /^#  ntmf  ((m  fm- 
J^  iTifa  p$rti§n^  fimftiw  Hfi  mnih  p4rt  if  0U  bift^ 
^nd  ebiitifs^  ifndfinfitimi  tb0  ikir4  p^St  0  tkiJ^  #W  m^ 
nifift  imp9ViriJking  of  v^  fimrt  ^  ikfHn£i  p^  fiiifi&s  iar 
libiad  4nd  ditiafing  VHtbin  ibafmi  I  it  i$  tn^fffd*  $kH  90 
niapwr  0//pirii9i^  p^fw%  if  I^bgrt  having  ^99  h"^  ^ 
i0tbir  fpiritual  promoiicn  fffitbin  ib^ /aid  Wfidf^coMry^  Jbnit  i# 
wff  wifi  ^  kvf  dim^nd  $r  /^»  fifiir  tbi  de^iaft  (fmy  per-' 
fw^  a^fyc^  pptfthns  0t  P0nf$tn$i  0r0if§$btr  dimi^d^rdnif 
in  tbf  n^mi  prlltu  0f  iii  frm^  0nfmn  rfq  pr^emviiirei  fa^ 
Sbat  (til  ibi  Ung^i  /klJ4^s  fftkf/fid  ^€bdific$nrfp  Md  ibmr 
gxecutors  nnd  adminiftrattrs^  Jhatt  bi  irdifed  andf/td/v  tbiir 
.gfia4s  ^n4  tb^ttt^U  ^fin  ibdr  d^uofi^  in  iibe  mmHfr  0$  i$  ^m- 
^ini4in  ihjfltufi  rfiiitl  H>  8*  c  5,  /0rpr0i$U0/i^ 
spntm  0md  ^onf  ithsrwiff ;  fi^  ^,  iuflom^  Mh  fsm^fiiiin^  pri^ 
Jcripti^y  crfir4i9^nfi  i9jhs  giftfr^ry  Mmt^^i^t^. 

The  f ifo  of  jurbich  cyll^iv  tfH  tbii :  Qf  vcrf  Mcieaf 
liaie,  |ba  iob^bit^Dis  pi  ihf  p^rii^  oif  ^t,  Ammdd's  fcirk* 
and  after  their  example  tbe.iqhabiunlt  of  tb/e  frv^^l  ochet 
iparifl^l  wjtbij^  ih^  archdeaconry  Qf  Ri.cb09O|9d>  btiog  dif» 
fatis£ed  for  tbfit  ibe  eyecu^ori  or  adoiniftraiQfs  fff  fcribili 
.d^cjifcd  gave  notbipg  (of  the  dcceafpd'c  pcfCbiial  eftaie  to 
Ihe  pari(h  chufitbf  f«r  fb.c  .cukMft^r  (aocording  U>  the  f«i- 
perfiitioQ  of  tho(b  timet)  to  pray  for  ibe  fou)  of  tbfs  do- 
ceafed)    whereas*    by  tbc  cudofi^  efiabliA»d  wiibjo  ihit 
proyiace  of  Yor);  (fnd  at  ^b»(  Umt  ihjrougfaoui  «.he  «bok 
jcingdocn)    a  certaifl  portion   of  tb/e  id$i:fafc/d'f  peHooal 
jtfta^  ought  to  gfo  and  be  diTpofod  for  the  welfare  sif  ibe 
/ouLojf  the  deceafed,  wbjcb  portion  fucb  perfon  binfelf 
^uUi  ^o\  otherji^ire  ^iljpc/e  si  by  ^ilU  f^^  bis  adoiiai- 
ftr^t^r  ^f](er  bt.iv<^tb  in  cafe  pf  ioMiicy  %  aod  this  iraif 
if  ^he  ^eceai^if  .di4  leave  a  fliriCe  and  alfp  m  ^bild  ox  cbil- 
fdjrcn^  a  third  part  of  the  clepr  p^oal  eiSaie  j  if  he  left  a 
IK^ife  and  ^o  cMld,  pr  a  .cbjJ4  or  cbil^irfin  and  00  «N(Cf 
then  a  thoiety  |   and  if  neither  wife  nor  childft^ifn  the 
^wMc  w$i«  ^he  4taibxyi|i*i  porti%n,.  to.be  4»fpoiW  te  the 
tgood  of  hit  Ip^l ;  aqw  .(be  iinb»l#»itM  aforoM  oUrrvifig 
.tbat  the  e^cultpr:^  qr-jid^iiiUliiMora  i(pi^  ai9d  applied  this 
•whole  dfadman's  porttoo  :t^i4hAtf  .PWiP  Mfrw  quae  tpae 
^^green^en;  apd  ro/olutioq  apiMeflk  tbeoifejrven  tofcHtleipd 
cft^blifli  foi  f  MeF  iovioA|b)y;a  :4^ef9iiiW(te  ftare  and  •pro- 
portion of  the  faid  deadmaA'i  partf  to  be  givc^  |o  dlt  iflh 

cumbcoc 


Ipdi^tlMt^, 


of  t1)€tf  pariO)  ^h^ch  tti  ptkj  tof  iM  fbtti  of  ttV 
deceared.  But  in  proe^ft  df  tiilirtheif  poflefhy,  thhikin]| 
tHts  conceiBon  too  birrdenfotne,  ap()llM  to  the  couit  of 
Rome  fdf.  rcdrcft;  fttting  forth,  that  the  ^tergy,  ahho' 
they  received,  acedrditigto  the  cuftom  of  tht  kihgdom  of 
England,  one  of  thd  beft  two  quiclc  goods^of  the  deceirfed; 
demanded  alfo  one  other  of  the  l^ft  quick'  gdods ;  slnd 
litbwift  \he  ninth  part  of  all  the  moveiible  goodrof  thd 
ifeeeafed,  if  he  had'  a  wife  arid  children ;  'if  he  had  4 
Wife  arid  no  child,  or  a  child  or  children  end  n^o  Wifii,  theii 
it  fiatth  part ;  atfd  if  be  fistd  ti^itHer  wifi  nor  thild,  then  a 
third  part.  The  pope,  baring  grantled  a  commiifion  i6 
hear  srhd  detbriAihb  the  cauie,  did  filially  in  the  year  1254 
order  and  decree^,  that  for  the  future  the  clergy  fhtould  re^ 
ciJtVe  only  one  of  the  two  beft  quick  goods ;  and  if  th^ 
deceafed  left  a  Wife  stnd  children,  his  whole  clear  pbrfonal 
f^ftate  ihotild  be  divided  into  three  parts,  of  Which  iht  Wfft 
fliiould  have  one,  the  children  anothei*,  and  the  third  pait 
(bdng  the  daman's  part)  fliould  be  divided  into  four,  of 
which  four  parti  the  chuYcti  (hould  receive  one ;  if  tfld 
deceafed  left  a  wife  and  no  child,  or  a  child  or  childreii 
and  no  wffe,then  the  Whole Oiould  be  divided  into  tWo  partt; 
of  Which  the  wife  or  children  refpeftively  (faould  have  one, 
^nd  the  Other  part  (bein^  the  deadpian's  Ihare)  (bould  bd 
divided  into  five,  of  which  five  parts  the  chufch  (Uould 
receive  one ;  if  he  had  neither  wife  nor  child,  then  the 
Whole  (as  pertaining  intirely  to  the  deceaftd)  (hould'  bO 
fiWVdM  into  fix,  of  which  fix  parts  the  chufch  fhould  hav6 
pne.  So  that  in  the  firft  cafe,  where  there  wasr  both  Wif6 
}Uld  children,  the  church  (hould  have  a  tweifth  paft ;  in 
ihe  fdcohd  cafe,  where  there  was  a  wife  arid  no  child,  o^ 
a  thWd  Of  children  and  no  wife,  a  tenth  part  s  arid  in  th6 
%h\T6  cafe^  wh^re  there  wars  neither  Wife  nor  child,  the  churtH 
jBiould  have  a  fixth  part;     Rigtflt.  Hen.  Di  Ricbm.  loi; 

And  after  the  (latute  afbrefiiid  of  the  21  Jff.S.  for  It- 
Hitting  the  fums  to  be  paid  for  mortuaries,  it  feemeth  tbU 
the  clergy  ofthefaid  archdeaconry  would  not  have  this  to  bd 
a  ntortuary,  but  called  it  a  f)enfl6n  or  portibri ;  for  the  ab6^ 
li(hing  of  which  claim  and  demand  this  ftatate  Was  made, 

3.  By  the  ftatute  of  Circumfpede  agatis,  1 3  Ed.  i.  ft.  4.  h^^ 
ff  a  parfm  demand  niortidfiis^  in  plaas  wbift  a  mortuarj  abU* 
iatb  ban  ufadube  ghen  ;  atlfucb  dimdHds  /ball  be  nadi  in  ibi 
fpiritHafeokri ;  and  ift  dll/ath  ca/iS  thefp^itualjttdgijhatt  hati 
femer  u  iakt  knowiedge^  wrtwitb/tanding  tbt  ^nfsfrabibitimm 

Sir  Simon  Degge  is  of  opihlon,  tbkt  an  adion  alfo  will 
pow  lie  upon  the  aforefaid  ftatute  of  the  21  H.  8.  c.  6.  But 
jfhat  ftatute  plainly  fopfofetby  that  the  tm^nrf  6f  the  money 
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^11  l^iblcly  iiv  ^t  ipiritual  court«  as  the  recovery  of  4bf 
mortuary  was  before.     (Tat/,  r*  53* 

In  (he  cafe  of  John/in  and  Oldham^  M^xxW,  A  pro« 
bibition  was  mov^  fqr,  to  be  dire^d  to  tbe  fpiritual  coMrr^ 
to  iftaj^^  a  full  cbcrc  f^r  a  n^ortMary^  upon  a  fuggeQion  of  tbe 
fia^ute^  and .  that,  there  was  no  cuftom  in  this  cafe  for  the 
payment  of  t( ;  and  it  was  urged,  that  no  mortuary  was 
due  but  by  cuftopi^  and  therefore  the  cuftom  here  being 
^enied,  they  oug^  not  td  proceed  la  the  fpiritual  court. 
Againft  which,  it  was  argued,,  that  the  ftatute  of  H$n.  8. 
^ath  faved  the  jijrifdiSion  to  the  fpiritual  courr,  where 
iportuartes  have  been  ufuaily  paid  r  bcfides,  they  ought  firft 
jo  plead  in  the  fpiritual  court,  that  there  is  not  any  fuch 
juiftom  ;  and  then»  upon  refufal  to  admit  the  plea  there,  is 
ihe  time  (o  move  the  court  of  king's  bencbn  an  J  not  before: 
but  in  this  cafe  they  have  not  pleaded  this  matter  in  the 
fpiritual  court?  And  by  Holt  chief  juftice  $  a  prohibition 
cannot  be  granted,  withoMt  a  denying  of  the  cuftom  in  tbe 
Spiritual  court,  which  is  not  done  here  (/)•  And  the  whole 
court  feemed  to  be  againft  the  prohibiuon.  And  a  rule  was 
fpade  to  hear  counfei  on  both  fides.  And  afterwards  the 
nile  was  difcharged  by  the  court.    L.  Raym.  609. 

But  if  the  cuftom  be  denied,  and  the  fpiritual  court  will 
not  admit  that  plea,  a  prohibition  will  go  i  and  they  (hall 
pot  try  the  cuftom  there.    Cr^^  EL  151. 

fiut  where  the  cuftom  of  paying  a  mortuary  was  ownedf 
and  the  only  queftion  in  tbe  fpiritual  court  was«  whether  it 
belonged  to  the  vicar  or  impropriator,  a  prohibition  in  fuch 
qife  hath  been  denied,     i  Keb.  919. 

In  the  cafe  of  Torrent  and  Burley^  M*  136.     In  the 

exchequer;  a  bill  was  brought  todiGcover,  whether  tbe  de* 

fendant's  hun>and  died  wortn  40  I.  fo  as  to  be  liable  to  pay 

tbe  plaintifF  a  mortuary ;  and  pray  relief.    Upon  anfwer« 

admittirig  afiets,   but  denying  the  cuftom,  the   plainti^ 

^ent  into  a  proof  of  his  right  $  and  feveral  witnefles  were 

examined  on  both  fides*  And  at  the  hearing,  the  bill  was  dif* 

inifled  with  cofis,  as  to  the  relief ;  becaufe  that  was  properly 

at  law,  or  in  the  fpiritual  court ;  and  in  a  bill  againft  one 

perfononly,  the  right  could  not  be  eftabliflied.     Sir.  715. 

Ynvaalent  til.      4.  Bytbei3£/.  r.  5.  All  alienations  of  lands  or  goods* 

fiiadoBi  t6  de«  (Q  defraud  creditors  and  others  of  their  juft  debts,  damage^ 

ft  at  flMTtiurUi.  penalties,  forfeitures,  heriots,  mortuaries,  and  reliefs,  &al| 

(as  againft  fuch  claimants)  be  utterly  voided  of  none  eficd^ 
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(/)  12  Mod*  416. 


